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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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We are indeed privileged to dedicate this edition of the Koren Talmud Bavli in honor 
of the generous support of Leo and Sue Noé of London. 


The name Noé is synonymous with philanthropy. The family’s charitable endeavors 
span a vast range of educational projects, welfare institutions, and outreach 
organizations across the globe, with a particular emphasis on the “nurturing of each 
individual.” Among so many other charitable activities, the Noés have been deeply 
involved with Kisharon, which provides the British Jewish community with vital 
support for hundreds of people with learning difficulties and their families; they 
provide steadfast support of SEED, which stands at the forefront of adult Jewish 
education in the UK, and Kemach, an organization in Israel that “helps Haredi 
students sustain themselves in dignity,” providing both professional and vocational 
training for the Haredi community in Israel. 


The Noés are not simply donors to institutions. They are partners. Donors think of a 
sum. Partners think of a cause, becoming rigorously and keenly involved, and giving 
of their time and energy. We are honored that they have chosen to partner with our 
two organizations, the Steinsaltz Center and Koren Publishers Jerusalem, enabling 
us to further and deepen learning among all Jews. 


Leo and Sue are the proud parents and grandparents of five children and their 
families. The next generation has been taught by example that with life’s gifts come 
the responsibilities to be active within and contribute to society — both Jewish and 
non-Jewish — as is consistent with the noblest of Jewish values. 


Rabbi Adin Even-Israel Steinsaltz 
Matthew Miller, Publisher 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The publication of tractate Bava Batra, part 11, is another noteworthy 
achievement for the Koren Talmud Bavli project. With this, the third 
tractate of Seder Nezikin, the Order of Damages, we take yet another step 
toward our goal, the completion of a new and unique translation of the 
Babylonian Talmud. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


Students of this tractate will be both informed and inspired. They will be 
informed by a remarkable legal system that addresses an array of social 
and economic issues, including partnerships, neighborly relations, real 
estate law, and the laws of inheritance. They will be inspired by the extent 
to which our rabbinic Sages were able to develop societal guidelines that 
are pragmatic, creative, and humane. As always, we consider our efforts 
successful if the reader comes away from the text a better person, and not 
just a better-informed person. For it is our contention that Talmud study 
fosters lifelong ethical development and a profound sensitivity to the needs 
and concerns of other human beings. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 
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systematically preserved such responses so that we can correct them in future edi- 
tions. Indeed, we have already begun to do so for the initial tractates in our series. 


The most exciting result of our survey has been our discovery that “consumers” of 
Koren Talmud Bavli are a remarkably diverse group. They range from beginners 
who have never before been exposed to a blatt gemara, to accomplished scholars 
who have completed the study of the entire Talmud more than once. Beginners 
find our work not only a helpful introduction to Talmud study, but an impetus 
to the further study of rabbinic texts. Experienced scholars report that our work 
provides them with unexpected insights and fresh perspectives that enhance their 
appreciation of texts with which they have long been acquainted. 


Tractate Bava Batra, part 11, is the twenty-eighth volume of the project. Like the 

preceding volumes, it includes the entire original text, in the traditional configu- 
ration and pagination of the famed Vilna edition of the Talmud. This enables the 

student to follow the core text with the commentaries of Rashi, Tosafot, and the 

customary marginalia. It also provides a clear English translation in contempo- 
rary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation ofhis 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Barli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Bava Batra 


Tractate Bava Batra was originally part of a large tractate called Nezikin, meaning 
damages, which was composed of what are now the first three tractates in the Order 
of Nezikin. Bava Batra was the third and last section of the super-tractate; from this 
placement it derived its name, which means the last gate. The first two parts of the 
original tractate Nezikin were tractate Bava Kamma, meaning the first gate, and trac- 
tate Bava Metzia, the middle gate. Each of these three parts has its own central topic. 


Bava Batra differs from Bava Kamma and Bava Metzia in two major ways. These 
first two parts examine halakhot that at least in part relate to prohibitions, whereas 
Bava Batra is primarily occupied with civil law, including the halakhot of contracts, 
property, and estates. Furthermore, much of what is recorded in Bava Kamma and 
Bava Metzia is based on biblical verses and their rabbinic interpretations, whereas the 
halakhot discussed in Bava Batra are mostly rabbinic ordinances based on the Sages’ 
understanding of human nature, societal conventions, and the need to establish limits 
and guidelines to regulate business relationships. 


The regulations established by the Sages are, of course, based on the fundamental 
principles underlying monetary law: The prohibition against taking what belongs to 
another person: “You shall not steal” (Leviticus 19:11), “You shall not defraud your 
neighbor, neither rob him” (Leviticus 19:13); the prohibition against deceiving one’s 
neighbor or causing him any type of pain: “You shall not deal falsely, neither lie one 
to another” (Leviticus 19:11), “You shall not exploit one another” (Leviticus 25:17); 
and the principles that guide all of the Sages’ enactments: “And you shall do that 
which is right and good in the sight of the Lord” (Deuteronomy 6:18), “You shall 
put the evil away from the midst of you” (Deuteronomy 13:6). By themselves, these 
principles do not create a basis for organizing economic and social life. The Sages, 
therefore, instituted a system of rules, on the basis of which the practical solutions 
to real-life problems can be established. 


Since this tractate deals primarily with monetary law and monetary relationships, the 
principles governing these issues differ in their very essence from those governing 
ritual matters, or the halakhot and judgments of the Torah in general. One of the 
central components is the enormous authority granted to courts to ordain laws and 
enactments. By power of the principle that property declared ownerless by a court 
is ownerless, a court is authorized to declare one’s property ownerless or grant it 
to another person. Therefore, whatever is done by power of the court, and in great 
measure also that which is done by the community’s leaders, has the force of halakha, 
even when not explicitly stated in the Torah. 


Another difference between Jewish monetary law and Jewish ritual law follows from 
the fact that one may give away his money or waive rights granted to him by halakha. 
For this reason, many of the laws and enactments in this tractate are directives for 
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deciding the halakha when no agreement has been reached between the parties. 
But when the parties are prepared to reach an agreement, they can decide monetary 
matters between them as they see fit. 


Tractate Bava Batra addresses four principal issues: Relations between neighbors, 
the halakhot of presumption of ownership and deeds, the halakhot of sales, and the 
halakhot of inheritance. 


Most of these halakhot are based on hazaka, a concept that has multiple meanings, 
some of which are clarified in this tractate in a comprehensive and profound manner. 


In its most general sense, a hazaka is a presumption with regard to the nature of reality, 
and in the special context of this tractate it is a presumption with regard to the nature 
and behavior of human beings, i.e., how an ordinary person behaves in a particular 
situation, and how an ordinary person understands and formulates agreements. With 
regard to the details, there is, of course, room for disagreement: Does one suffer when 
another can see into his property, and to what extent does he suffer? Is a foul odor 
or excessive noise beyond what an ordinary person is prepared to accept? At what 
point does one protest when an unauthorized person uses his property? How long 
does the average person hold on to written records? 


Similar questions arise with regard to the halakhot of sales. When one buys or sells 
property, whether by way ofa written or an oral agreement, how are his intentions to 
be understood? Of course, a precise and detailed contract prevents misunderstand- 
ings and disagreements. But in the absence of a clear contract, such matters must at 
times be decided by a court. This tractate provides the definition of certain items, e.g., 
house, vineyard, boat, and the like. What does each of these terms include, and what 
is not included? If one buys an item that turns out to be defective or deficient, can 
he cancel the transaction or demand compensation? When is it said that a defect is 
insignificant and no reasonable person would raise objections about it? 


Another fundamental issue in commercial transactions relates to gemirut da‘at, final 
intention or making up of the mind of the parties to a transaction. Here too, the 
matter is decided in accordance with normal human behavior: When is an action 
performed under compulsion considered void, and when does it have legal force? 


Since the halakhot in these areas are not established according to objective criteria 
dictated by Torah law, they enjoy considerable flexibility. Much depends on regional 
custom and the manner in which the people ofa particular place conduct their affairs. 
The principle that everything is in accordance with the regional custom is important 
with regard to these halakhot, because general agreement can establish the halakha in 
a particular place, whether it was reached through a formal decision of the local resi- 
dents or expresses the general consensus without any explicit decision ever having 
been reached. Similarly, many of the matters discussed in this tractate are decided in 
practice in accordance with the discretion of the judges, who must take into account 
the circumstances of the time and place, and the particular parties. 


The halakhot of inheritance differ slightly from the rest of the topics discussed in the 
tractate, because they are based on what is written in the Torah, and for this reason 
they do not depend solely on the intentions of the deceased and the heir. While the 
halakhot of inheritance are by Torah law and are not subject to change, they can be 
circumvented in various ways, e.g., through a deed of gift or through a deathbed 
declaration. The requirement that the marriage contract to a widow or a divorcée 
be paid, and the complex conditions attached to it with regard to providing for the 
needs of the widow and those of the sons and daughters of the deceased, create an 
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additional factor that must be addressed. Some of the discussions in the tractate 
come to resolve the problems, and occasionally the contradictions, stemming from 
this additional consideration. 


The printed editions of tractate Bava Batra are longer than any other tractate in the 
Babylonian Talmud because most of the commentary to the tractate was written 
not by Rashi, whose writing is a shining example of brevity, but by his grandson and 
disciple Rabbeinu Shmuel ben Meir, the Rashbam,' whose detailed and expansive 
style lies somewhere between that of Rashi and that of Tosafot. 


Tractate Bava Batra is composed of ten chapters, the last five of which are printed in 
the present volume. While issues occasionally spill over from one chapter to another, 
in general each chapter deals with a particular and well-defined set of problems. 


Chapter Six discusses two issues: The halakhot governing the sale of defective goods 
and the details of agreements and rights with regard to the sale of real estate. 


Chapter Seven explores the sale of fields and the fixed definitions of the conditions 
of their sale. 


Chapter Eight clarifies the halakhot of inheritance and wills. 


Chapter Nine discusses the division of property and obligations between the various 
heirs, as well as the halakhot governing deathbed declarations. 


Chapter Ten describes the halakhot of promissory notes: The manner in which they 
are written, the liens they create, and the ways in which they are repaid. 


Tractate Bava Batra deals primarily with halakha and includes many detailed halakhic 
clarifications and records of judicial actions. However, it also contains sections of 
aggada that are connected to issues mentioned in the tractate. They are found primar- 
ily in the first and the fifth chapters. 


1 Various scholars, including Rabbi Raphael Natan Rabinowitz in Dikdukei Soferim, maintain that 
from 87a to 89b, and again from 130b to 131b, the commentary attributed to the Rashbam was not 
written by him. They prove this by comparing quotes of the Rashbam as found in some early com- 
mentaries to the commentary attributed to the Rashbam, which reveals significant discrepancies. 
In light of this claim, the publisher of the classic Vilna edition printed an extra commentary on 
the page believed to be the authentic commentary of the Rashbam, calling it Peirush HaRashbam 
Halkari, the primary commentary of the Rashbam. This commentary is referred to in this volume 
as Rashbam Commentary. Plain references to Rashbam refer to the commentary attributed to the 
Rashbam. 
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The chapter opens with a discussion ofa sale in which the merchandise does not fulfill 
the requirements of the buyer. In some cases, a defect in the merchandise entirely 
nullifies the sale as a mistaken transaction. In other cases, the defect is considered so 
common that the buyer should have specified if he did not want it. Similarly, if the 
merchandise is suitable for several purposes, it may be the responsibility of the buyer 
to specify the purpose for which he is purchasing the merchandise. 


The chapter proceeds to discuss cases in which a certain percentage of the merchan- 
dise is of substandard quality. What percentage is considered significant enough to 
require the seller to replace the substandard goods, and what percentage is consid- 
ered acceptable? 


This chapter also addresses questions concerning land purchases. When one pur- 
chases land, sometimes he does not mention the size of the plot he is purchasing but 
instead specifies what he wishes to do with it. For example, he may purchase land 
to build a certain structure, without specifying the size of the building he intends to 
construct there. Similarly, one may hire a contractor to construct a particular type of 
building without specifying the exact dimensions or specifications of the building. 
The details of the sale or contract are defined by the standard dimensions of the type 
of building mentioned, which the chapter delineates for several types of buildings. 


One of these types of structures is a catacomb, for which land is usually purchased 
by a community or family. The chapter analyzes the purchase of land suitable for a 
catacomb, as well as the standard dimensions and structure of a catacomb. 


In previous chapters, the issue of access rights through other people's land was 
discussed. The question of access rights can arise if one sells land but retains rights 
to pass through the land. Another possibility is where one purchases land together 
with the right to access it through the seller’s remaining land. This chapter explains in 
detail the rights that one has on access paths. Is he limited to walking there at certain 
times, and does he require the permission of the landowner? May he allow others to 
also pass through or is the right granted solely to him? 


The chapter also considers the rights of the public to a public thoroughfare that 
passes through private property. Does the owner of the property have the right to 
prevent or limit public access to that thoroughfare? May he instead grant access to a 
thoroughfare in a different location? 


These are the main topics dealt with in this chapter. Other related issues are discussed 
in passing. 


Introduction to 
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MI SHNA With regard to one who sells produce to 
N A . 


another" that is sometimes purchased for 
consumption and sometimes for planting, and the buyer planted 
it and it did not sprout," and even ifhe had sold flaxseeds,"" which 
are only occasionally eaten, the seller does not bear financial 
responsibility for them, i.e., he is not required to compensate the 
buyer. Since the buyer did not specify that he purchased the pro- 
duce in order to plant it, the seller can claim that he assumed the 
buyer intended to eat it. Rabban Shimon ben Gamliel says: If he 
had sold seeds for garden plants, which are not eaten" at all, then 
the seller bears financial responsibility for them," as they were 
certainly purchased for planting. 


G E M ARA An amoraic dispute was stated with regard 


to one who sells an ox to another and the 
ox is found to be one that habitually gores." Rav says: This is a 
mistaken transaction, since the buyer can claim that he bought the 
ox specifically for labor, and an ox that gores is not suitable for this 
function. Therefore, the seller must take back the ox and reimburse 
the buyer. And Shmuel says: The sale is not voided, as the seller can 
say to him: I sold it to you for slaughter," and the fact that it gores 
is immaterial. 


The Gemara suggests: But let us see if the buyer is a man" who 
generally purchases oxen for slaughter, in which case it can be 
presumed that he also purchased this ox for slaughter, or if he is a 
man who generally purchases oxen for plowing," in which case it 
can be presumed that he also purchased this ox for plowing. The 
Gemara answers: The dispute concerns a man who sometimes 
purchases oxen for this purpose and sometimes for that purpose, 


and so it is uncertain for which purpose he purchased this ox. 


One who sells produce to another, and the buyer planted it 
and it did not sprout — may xy ym hand niva aian: If one 
sells produce that is usually purchased for consumption, e.g., 
wheat or barley, and the buyer planted it and it did not sprout, 
he seller does not bear financial responsibility for it. If the buyer 
had specified that he wished to plant the produce, then the 
seller bears financial responsibility for it and must compensate 
he buyer (Rambam Sefer Kinyan, Hilkhot Mekhira 16:2; Shulhan 
Arukh, Hoshen Mishpat 232:21 and Sma there). 


Flaxseeds — jmws5 yY: If one sold flaxseeds and the buyer 
planted them and they did not sprout, the seller does not bear 
financial responsibility for them. Although the majority of such 
seeds are planted, because some people purchase them as food 
itis not considered to be a mistaken transaction. If the buyer had 
specified that he wished to plant the seeds, then the seller bears 
financial responsibility for them. If the buyer has not yet paid 
for the seeds, then even if he had not specified beforehand that 
he wished to plant the seeds, he can state that he intended to 
plant them, and the seller bears financial responsibility for them. 
The seller bears financial responsibility because the buyer is still 
in possession of the money and so the burden of proof rests 
upon the claimant, i.e., the seller (Rambam Sefer Kinyan, Hilkhot 
Mekhira 16:2; Shulhan Arukh, Hoshen Mishpat 232:21, and in the 
comment of Rema, and Beur HaGra there). 


Seeds for garden plants, which are not eaten — 73 ‘2111 
poor jw: If one sells seeds for growing garden plants, which 
are used only for planting, and they were planted but did not 
sprout, the seller bears financial responsibility for them and 
must compensate the buyer. This is the halakha even if the 
seller was unaware that they were defective (Sma). This is in 
accordance with the opinion of Rabban Shimon ben Gamliel. 
This applies if they did not sprout due to a defect in the seeds. 
If it is possible that they did not sprout due to the quality of 


HALAKHA 


the earth, or due to the weather, the seller is not required to 
compensate the buyer (Rambam Sefer Kinyan, Hilkhot Mekhira 
16:1; Shulhan Arukh, Hoshen Mishpat 232:20). 


One who sells an ox to another, and it is found to be one 
that habitually gores - pa syay ivan viw vaan: An ox that 
habitually gores may not be kept alive (Sma). In a case where 
one sells an ox to another, and that ox is found to be one that 
habitually gores, and it is impossible to ascertain whether the 
buyer's intent was to purchase it for plowing or for slaughter- 
ing, e.g., where the buyer regularly purchases animals for both 
purposes and there is no evidence from the price paid as to 
he type of animal it was, then the seller can claim that it was 
purchased for slaughter; it is not considered to be a mistaken 
ransaction. Even if the majority of people in that place purchase 
oxen for plowing, the intent of the majority is not sufficient to 
extract compensation from the seller. This is in accordance with 
he opinion of Shmuel that in monetary cases the halakha does 
not follow the practice of the majority of people, but instead 
he burden of proof rests upon the claimant. If the buyer has 
not yet paid for the animal, the burden of proof rests upon the 
seller, even in a place where most people purchase oxen for 
slaughter (Rambam Sefer Kinyan, Hilkhot Mekhira 16:5; Shulhan 
Arukh, Hoshen Mishpat 232:23 and Netivot HaMishpat there). 


But let us see if he is a man who purchases oxen for slaugh- 
ter...or if he purchases oxen for plowing — part 143% imh 
Th N.. XDD: In a case where one purchases an ox, and the 
oxis found to be one that habitually gores, if he purchased it for 
plowing, and the seller was aware of his intentions (Rashbam; 
Ramah), then it is considered to be a mistaken transaction. 
If the buyer generally purchases oxen only for slaughter, the 
presumption is that he also purchased this ox for slaughter 
(Rambam Sefer Kinyan, Hilkhot Mekhira 16:5; Shulhan Arukh, 
Hoshen Mishpat 232:23). 


—_—— NOTES 
One who sells produce to another — and mvs win: 
Had the buyer specified that he was purchasing the 
produce in order to plant it, the seller would certainly be 
responsible for providing him with produce suitable for 
that purpose. The mishna is referring only to a case where 
the purpose of the sale was never clarified (Rashbam). This 
is how the mishna is explained in the Jerusalem Talmud. 


And even flaxseeds — (AWS yt yon: Although flaxseeds 
are not usually eaten, it is possible to eat them or to process 
them to produce oil. 


Seeds for garden plants, which are not eaten, he bears 
responsibility for them - an poor PNY AY YN 
pHa: As in all financial disputes, the burden of proof 
rests upon the claimant, in this case the buyer. The seller 
bears financial responsibility only once it has been estab- 
lished by an expert that the seeds are not suitable for plant- 
ing. Similarly, the expert must determine that the reason 
they did not sprout was not due to the kind of earth into 
which they were planted, or due to the weather, but was 
due only to a deficiency in the seeds themselves (Ramban, 
citing Rif; Rambam). 

The fact that the sale is voided as a mistaken transaction 
and the seller is responsible would appear to be obvious, 
yet the Ran explains that there is a novelty in this ruling. 
In a standard case of a mistaken transaction, the seller has 
the right to demand that the buyer return the merchandise. 
Here, the seller is liable to compensate the buyer whether 
or not he is able to return the seeds. 


Is found to be one that habitually gores — 133 x¥7an: The 
dispute applies even in a case where the ox had previously 
gored only once and so was not classified as a forewarned 
ox (Ritva). 


He can say to him, | sold it to you for slaughter — bio» 
» yma mom) ib vi: Shmuel’s opinion is based on the 
principle that the burden of proof rests upon the claimant. 
Since the money is in the possession of the seller, the buyer 
is considered to be the claimant and can void the sale only 
if he has clear proof of his original intent. It follows that if, 
before the seller actually receives the money, the buyer 
claims that he purchased the ox for plowing, then the buyer 
has the right to return the ox to the seller (Ri Migash). This 
conclusion is accepted as the halakha. 


But let us see if he is a man, etc. — ^3) 133 tS nmh: The 
intent of the seller is irrelevant here, because he will sell 
as much as he can (Ramah). It is only the buyer's intent 
that matters, because if he raises livestock for slaughter, 
presumably he purchased this ox for slaughter. Conversely, 
if he farms the land, presumably he intended to purchase 
an ox for plowing. 
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HALAKHA 

Let us see the payment - 131 nov: In a case where one 
generally purchases oxen for both plowing and slaughter, 
and there is a discrepancy in the price of oxen purchased 
for each purpose, then if he purchased an ox without 
specifying for which purpose and he paid the price of 
an ox for plowing, then it is presumed that he intended 
to purchase it for plowing. Similarly, if he paid the price 
of an ox for slaughter, it is presumed that he purchased 
it for slaughter (Shulhan Arukh, Hoshen Mishpat 232:23). 


NOTES 
The practical difference is with regard to the effort - 
xm 7I XPD): According to the Rashbam this is refer- 
ring to the effort of selling the meat of the slaughtered 
animal. Rabbeinu Gershom Meor HaGola explains that 
it is referring to the effort of selling this animal and pur- 
chasing another. 


Perek VI 
Daf92 Amud b 


HALAKHA 
Majority with regard to ritual matters - KDN KIN: 
With regard to ritual matters, one follows the majority 
of cases to determine whether an item is permitted or 
prohibited (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 8:11; Shulhan Arukh, Yoreh De‘a 10:3). 


Majority...with regard to monetary matters — ... x30 
x323: One does not follow the majority when decid- 
ing monetary cases. For example, in a case where one 
purchased an ox, and the ox is found to be one that 
habitually gores, then if the buyer sometimes purchases 
oxen for plowing and sometimes for slaughter, he can- 
not claim that his intention in this case was to use it 
for plowing and so it is a mistaken transaction, even 
though the majority of people normally purchase oxen 
for plowing. This is in accordance with the opinion of 
Shmuel, as the halakha follows his opinion in his disputes 
with Rav with regard to monetary matters (Rambam 
Sefer Kinyan, Hilkhot Mekhira 16:5; Shulhan Arukh, Hoshen 
Mishpat 232:23). 
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NOTES 


The Gemara persists: But let us see the payment" he made; how 
much was it? Since an ox fit for plowing costs more than one fit 
only for slaughter, the purpose for which the ox was purchased will 
be apparent from the price paid. 


The Gemara answers: No, it is necessary to discuss the case where 
the price of an ox to be slaughtered for its meat appreciated and 
reached the value ofan ox for plowing. But if the price disparity is 
significant, there is no dispute. The Gemara asks: If so, for the sake 
of what practical difference did they discuss the case? Even if the 
ox was not suitable for the buyer’s purposes, he could sell it for the 
same price of the ox he needs. The Gemara answers: The practical 
difference is with regard to the effort" of selling the ox in order to 
recover its value; who must go to the effort of doing so? 


The Gemara clarifies: What are the circumstances of the case under 
discussion? 


If this is a case where the seller does not have sufficient funds for 
the buyer to be reimbursed" by him, then let the buyer retain the 
ox itself in lieu of his money, as people say: If you wish to ensure 
that you will get paid, collect even bran, an inferior commodity, 
from one who is in your debt. Consequently, even according to 
the opinion of Rav, the buyer will be likely to retain the ox. What, 
then, is the practical difference between the opinions of Rav and 
Shmuel? 


The Gemara answers: No, it is necessary to discuss the case where 
the seller does have sufficient funds for the buyer to be reimbursed 
by him. 


The Gemara explains the logic of each opinion: Rav says: This is a 
mistaken transaction, as in cases of uncertainty we follow the 
majority, and since the majority of people purchase oxen for 
plowing, it is presumed that this buyer also purchased the ox for 
plowing. Accordingly, since the ox he received was not suitable 
for plowing, the sale is void. And Shmuel could have said to you: 
When we follow the majority, that is only with regard to ritual 
matters," but with regard to monetary matters," such as this, 
we do not" follow the majority. Accordingly, there is no basis for 
voiding the sale. 


If this is a case where he does not have funds for the buyer 
to be reimbursed — mbes xt I: The challenge here is 
mainly directed at the opinion of Rav: Why should the sale be 
voided? If the buyer intended to purchase the ox for slaughter, 
then he has an ox for slaughter, and even if he intended to 
purchase the ox for plowing, he is now in possession of an ox 
worth the amount of compensation he is entitled to receive 
(Ri Migash). 

The Rashbam cites Rabbeinu Hananel, who cites a differen 
version of the text, according to which the Gemara contrasts 
two cases: One where the seller does not have the money, and 
one where the seller does have the money. Rabbeinu Hanane 
understands this to be referring specifically to the money used 
to purchase the ox. Accordingly, if the seller had already spen 
the money he received for selling the ox, then even if he has 
other funds with which to compensate the buyer, he is no 
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required to do so. Both Rabbeinu Hananel and Rashbam ques- 
tion this conclusion, and the Rashbam notes that according 
to the standard version of the Gemara’s text, the opposite is 
true (see Tosafot). Rabbeinu Tam, both in Tosafot here and in 
Sefer HaYashar, explains that there are different categories of 
repayment. In some cases, one is obligated to offer repayment 
in cash, and if one does not have cash he must sell his pos- 
sessions in order to pay. Examples of this are the payment of 
workers’ wages and certain forms of loan repayment. In other 
cases, one is liable to pay with cash only if he has it. If one 
does not have any cash, then one may pay the debt with other 
property. An example of this is repayment of a loan. In still 
other cases, e.g. payment for damages, one may pay his debt 
with movable property equal to the value of the debt, even if 
he has cash available. Accordingly, the alternate version of the 
Gemara should be understood as saying that in this case, if the 


seller does not have cash available, he is not required to sell any 
movable property he has in order to be able to compensate 
the buyer with cash. 


With regard to ritual matters - x11Ka: An example of this 
principle of following the majority with regard to ritual mat- 
ters is a case in which one finds meat in a market, and it is 
not known whether this meat is kosher or not. Its status is 
determined based on the type of meat sold by the majority of 
shops in that market (Rashbam). 


With regard to monetary matters we do not - xb Kiana: In 
monetary matters there is the additional factor that one of the 
parties is currently in possession of the money. That possession 
provides him with an advantage and places the burden of proof 
on the claimant (Rashbam). 
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The Gemara cites a mnemonic that indicates the topics of the cases 
it will reference to challenge either Rav’s or Shmuel’s opinion: 
Woman, and slave, ox, oxen, and produce. 


The Gemara raises an objection to Rav’s opinion from a mishna 
(Ketubot 1sb): With regard to a woman who was widowed" or 
divorced," and is in dispute with her husband or his heirs over the 
value of the payment she should receive for her marriage contract, 
and she says: When you married me I was a virgin, and so I am 
entitled to two hundred dinars, and he says: That is not the case; 
rather, when I married you, you were a widow, and so you are 
entitled to only one hundred dinars, then if there are witnesses 
that she went out of her father’s house to her wedding with a veil 
[hinnuma]" or with the hair of her head loose, in the typical 
manner of virgin brides, that is considered sufficient evidence in 
support of her claim, and so the payment of her marriage contract 
is two hundred dinars. 


The Gemara infers: The reason that she receives two hundred 
dinars is that there are witnesses to her claim. Therefore, if there 
were no witnesses, her claim would not be successful. The Gemara 
asks: But why? Let us say that since there is an uncertainty, one 
should follow the majority of women, and since the majority of 
women marry as virgins, it should be presumed that this woman 
also married as a virgin. Accordingly she should be entitled to two 
hundred dinars. Since this is not the case, it is apparent that the 
majority is not followed in monetary matters. 


Ravina said: In this case, one cannot decide the case based on the 
majority of women because there is room to say that it is so that 
the majority of women marry as virgins and only a minority 
marry as widows or non-virgins. But it is also so that there is an 
additional presumption: The marriage of anyone who marries as 
a virgin generates publicity" of that fact. And with regard to this 
woman, who is in a dispute over the value of her marriage contract, 
because her marriage did not generate publicity of her marrying 
as a virgin, the ability to apply what is true of the majority of 
women to her case is undermined. Accordingly, there is no proof 
that the majority is not followed in monetary matters. 


NOTES 


A woman who was widowed, etc. - ^3) mybxnaw myI: The 
main sum of a marriage contract for a virgin entitles her to two 
hundred dinars in the event the husband divorces her or dies. For 
a non-virgin or a woman who was previously married, the main 
sum is one hundred dinars. 

Certainly, if there was an extant marriage contract, she would 
be entitled to the sum written in that document, whether or 
not it conformed to the standard amounts. The case here is one 
in which the woman claims that she lost her marriage contract, 
or where the local custom was not to write a marriage contract 
(Rashbam). 


Veil [hinnuma] - «73137: The meaning of hinnuma is discussed 
in both the Babylonian Talmud and the Jerusalem Talmud. The 
Jerusalem Talmud cites a dispute between the Sages of Babylonia, 


A woman who was widowed or divorced, etc. - TWKT 
1D) TWIN Is myabrenaw: If a divorced or widowed woman 
whose marriage contract was lost claims that she was married 
as a virgin and is consequently entitled to two hundred dinars, 
and the husband or his heirs claim she was not a virgin and is 
consequently entitled to only one hundred dinars, if there are 
witnesses that she was married in accordance with the custom 
of virgin brides, then she receives two hundred dinars. For this 
purpose, witnesses may even testify based on what they saw 


HALAKHA 


who hold that hinnuma derives from the term nimnuma, meaning 
a veil that covers the bride's face, and the Sages of Eretz Yisrael, 
who hold that it derives from the term paryoma. The meaning of 
paryoma is the subject of dispute among the commentaries. The 
Arukh explains that it is a thin, light coat worn by the bride, while 
others explain that it is a sedan chair in which the bride is carried. 


Generates publicity - bip ay w»: When a virgin is married, the 
celebration is public, and the details of the wedding would be 
known and remembered even many years later. 

The Ritva points out that this Gemara teaches an important 
principle: In any case that deals with a matter that normally gener- 
ates publicity, the fact that in this case the purported event did 
not generate publicity is sufficient to undermine the testimony 
of witnesses that the event occurred. 


when they were still minors. Otherwise, she receives only one 
hundred dinars. In cases where the husband or his heirs pay one 
hundred dinars, they are required to take an oath that they do not 
owe her any more money. Some hold that this oath is required 
by Torah law, as it is considered to be an oath of one who admits 
to part of a claim. Others hold that it is an oath of inducement, 
instituted by rabbinic law (Rambam Sefer Nashim, Hilkhot Ishut 
16:25; Shulhan Arukh, Even HaEzer 96:15). 


LANGUAGE 


Veil [Hinnuma] - 13137: Scholars disagree with regard 
to the precise source of this word. Many maintain that 
it is from the Greek byévatoc, humenaios, meaning a 
song sung at a wedding, and it is also used as a general 
term for a wedding. Rabbeinu Hananel suggests that 
its source is the Greek ëvvopog, ennomos, a matter per- 
formed according to the law (Arukh). Others assert that it 
is related to the Greek bury, humén, meaning thin scarf, 
or a thin membrane such as the hymen. 
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J ————————————————— 
The majority is undermined - xa ay yur: Josafot 
write that even though the ability to follow the majority 
is undermined, it is not entirely negated. Ultimately, the 
fact that the majority of women are married as virgins has 
a stronger force than the fact there is public awareness of 
the marriages of a majority of women who are married as 
virgins. Tosafot explain that this is the basis of the Gemara’s 
ruling (Ketubot 28a) that a witness can testify that a woman 
was married as a virgin even when that testimony is based 
on events he saw when he was still a minor. 


Gambler [kuvyustus] - Diepwarp: This translation follows 
the explanation of Tosafot and Rabbeinu Hananel. Rashi, 
Rashbam, and Rabbeinu Gershom Meor HaGola hold that 
kuvyustus refers to a kidnapper. 


Armed bandit — pma meh: An armed bandit is likely to 
eventually commit murder and be caught by the authori- 
ties and executed (Rashbam). He is therefore not a desirable 
slave. 


Written by the government — mya anm: The Rash- 
bam explains that the slave was sentenced to death and will 
shortly be executed. Alternatively, the Rambam explains 
that the slave was written on a list of people who would 
shortly be conscripted to work for the government. Either 
way, as a buyer would not want to purchase a slave under 
such circumstances, it is a mistaken transaction. 


LANGUAGE 


Gambler [kuvyustus] - Dwr: Probably from the Greek 
term kuBevtijs, kubeutés, meaning one who plays with 
dice. The issue is not only the amount of time he wastes 
in gambling, but also the possibility that he might lose his 
money and steal in order to pay his debts. 


Bandit [listim] — mvp): From the Greek Ayottjs, /éstés, 
meaning thief or bandit. 


Perek VI 
Daf93 Amuda 
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The Gemara questions this: If it is really true that the marriage of 
anyone who marries as a virgin generates publicity of that fact, 
then even when there are witnesses that she was a virgin bride, what 
of it? From the fact that her marriage did not generate publicity of 
her marrying as a virgin, perforce they are false witnesses. 


Rather, one must modify the above argument to say that the major- 
ity of marriages of women who marry as virgins generate publicity 
of that fact, and with regard to this woman, since her marriage did 

not generate publicity of her having been married as a virgin, the 

ability to apply what is true of the majority of women to her case is 

undermined." 


Come and hear another challenge to Rav’s opinion from a baraita: 
In the case of one who sells a slave to another, and the slave is found 
to be a thief" or a gambler [kuvyustus]," and the buyer does not 
wish to have such a slave, nevertheless it has come to him, i.e., the 
slave is acquired by the one who purchased him and the transaction 
is nonrefundable. By contrast, if the slave is found to be an armed 
bandit [listim]™ or has been judged and written to be executed by 
the govenment," then the buyer can return the slave to the seller and 
say to him: That which is yours is before you; return the money I 
paid for him, as the sale is void. 


The Gemara explains the proof from the baraita: In the first clause 
of the baraita, 


HALAKHA 


One who sells a slave to another, and he is found to be a thief, 
etc. — 131 233 X¥792) wand ‘Jay 5937: If one purchases a slave 
and the slave is found to be an armed bandit, 
return the slave to the seller since he certainly did not want a 
slave that will ultimately be caught and executed. Similarly, if the 
slave had been written in the conscription list of the king, the 
buyer may return him to the seller, since the king could com- 
mandeer the slave at any time. By contrast, if the slave is found 
to be a thief, a kidnapper, one who constantly runs away, a lazy 
glutton, or the like, the buyer may not return 
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presumption that this is typical behavior for most slaves. This is 
in accordance with the explanation of the Gemara (93a). If the 
buyer specified at the time of purchase that he wanted only 
an honest slave, and it is discovered that the slave is dishonest, 
the buyer may return him. The Rema writes that some say that 
a kidnapper is also considered like one who will be caught 
and executed by the king, and therefore the buyer may return 
him (Rambam Sefer Kinyan, Hilkhot Mekhira 15:13; Shulhan Arukh, 
Hoshen Mishpat 232:10). 


the buyer may 


im, as there is a 


what is the reason" that the sale is not considered to be a mistaken 
transaction? Is it not because a majority of slaves are like this, i.e., 
either thieves or gamblers? Apparently, the majority is followed in 
monetary matters. 


The Gemara rejects the proof: No, it is because all slaves are like 
this." Accordingly, no proof can be drawn as to whether we follow 
the majority in monetary matters. 


NOTES 


What is the reason — x/ayb *x12: The Gemara's question is based 
on the assumption that being a thief or a gambler is also con- 
sidered a significant defect in a slave. Accordingly, since the 
person was purchased to be used as slave, the sale should be 


void (Rashbam). 


All are like this — stamps +37 wa: Although the fact that the 
slave is a thief or a gambler certainly makes him undesirable as 
a slave, nevertheless, since everyone is aware that most slaves 
have such defects the buyer cannot claim that he was unaware 
of them in order to void the sale. If the buyer wishes to ensure 
he purchases a slave without these defects, he must explicitly 
state his requirements at the time of the sale. 
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Come and hear another challenge to Rav’s opinion from a mishna 
(Bava Kamma 46a): In the case of an innocuous ox that gored and 
killed a cow," and the cow’s fetus was found dead at its side, and 
it is not known whether the cow calved before the ox gored it 
and the fetus’ death was unrelated to the goring, or whether it 
calved after the ox gored it and the fetus died on account of the 
goring, the ox’s owner pays half the cost of the damage for the cow, 
as is the halakha for an innocuous ox (see Exodus 21:35), and one- 
quarter of the cost of the damage for the offspring. Since it is 
uncertain whether the ox caused the death of the fetus, its owner 
pays for half of the standard liability of half the cost of the damage. 


The Gemara explains the proof from the baraita: But why, according 
to Rav, should he only pay for one-quarter of the damage to the 
fetus? Since there is an uncertainty, let us say: Follow the majority 
of cows, and since the majority of cows become pregnant and 
calve live offspring, one should conclude that this cow, which did 
not, certainly miscarried due to the ox goring it, and the ox’s owner 
should be liable for half the cost of the fetus. Since that line of rea- 
soning is not applied here, it is apparent that the majority is not 
followed in monetary matters. 


The Gemara rejects the proof: There, the reason that the ox’s owner 
pays for only one-quarter of the damage for the fetus is due to the 
fact that we are uncertain about howit died, as it is possible to say 
that the ox approached the cow from its front and it was due to 
the cow’s fright, not due to the goring, that it miscarried," meaning 
that the ox’s owner would not be liable; and it is also possible to say 
that the ox approached the cow from behind it and gored it, and 
that is why the cow miscarried. Accordingly, the payment for such 
damage constitutes property of uncertain ownership, and the 
halakha is that all property of uncertain ownership is divided 
equally between the two parties. 


The Gemara suggests: Let us say that this dispute between Rav and 
Shmuel is parallel to a dispute between tanna’im, as it is taught in 
a baraita: In the case of an ox that was grazing and another ox that 
was found killed at its side, even though this dead ox has been 
gored and that grazing oxis forewarned’ with regard to goring, or 
this dead ox has been bitten and that grazing oxis forewarned with 
regard to biting, nevertheless one does not say that it is evident 
that this grazing ox gored the dead ox or that grazing ox bit it, 
despite the fact such behavior is typical for the ox; rather, one can- 
not draw any definite conclusions. Rabbi Aha says that in the case 
of a rutting male camel that is rampaging™® among other camels" 
and another camel that was found killed at its side, it is evident 
that this rampaging camel killed it," as such behavior is typical for 
arutting camel. Therefore, the owner of that camel is liable. 


Those who suggested the parallel between the tannaitic dispute 
and the dispute between Rav and Shmuel assumed that a majority 
and a logical presumption about whether an event will happen 
are equivalent" in their capacity to determine the facts of a case. 
Consequently, let us say that Rav, who says that one follows the 
majority in monetary matters, holds in accordance with the opin- 
ion of Rabbi Aha, who follows a presumption to determine the 
facts of a case, and that Shmuel, who says that one does not follow 
the majority in monetary matters, holds in accordance with the 
opinion of the first tanna, who does not follow a presumption. 


BACKGROUND 


Forewarned — ‘ara: This is referring to an ox whose owner has 
been forewarned, i.e., an ox that has gored three times. If an ox 


considered forewarned, and the owner must pay in full for the 
resulting damage. 


causes damage by goring, or if any animal causes malicious 


damage, the first three times that it does so the owner is liable 
to pay for only half the cost of the resulting damage. If the 
ox gores a fourth time, and the owner had previously been 
officially notified that it had gored three times, the animal is 


A camel that is rampaging - amine ba: During the breeding 
season, male camels rut and become extremely aggressive and 
dangerous. They bite and kick each other, and in some cases 
they even kill each other. 


HALAKHA 

An ox that gored a cow — 71977 ns maw iw: In a case 
where an innocuous ox gores a cow, and the cow's fetus 
was found dead at its side, if it is not known whether the 
cow miscarried due to the goring or not, then the burden 
of proof rests upon the claimant. This is in accordance 
with the opinion of Shmuel in tractate Bava Kamma (46a). 
Shmuel claims there that the mishna is taught in accor- 
dance with the minority opinion of Sumakhos, who holds 
that in monetary disputes the disputed amount is divided 
equally between the parties, but that the halakha is ruled in 
accordance with the majority opinion of the Rabbis, that the 
claimant does not receive any money unless he can prove 
his claim (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 9:2; 
Shulhan Arukh, Hoshen Mishpat 399:3). 


An ox that was grazing...a camel that is rampaging 
among the camels, etc. — pa mixg bos.. AT maw Tw 
3) wan: One is required to pay for damage only when 
here is clear evidence, i.e., valid witness testimony, to his 
iability. Therefore, if a dead, gored ox is found next to a 
forewarned ox, or if a dead camel is found next to a rampag- 
ing camel, the live animal's owner is not liable to pay for 
he dead animal because there is no clear evidence that 
he live animal is the killer. The owner is liable only where 
here are two valid witnesses who saw the killing take place. 
This is in accordance with the opinion of the first tanna 
Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:14; Shulhan 
Arukh, Hoshen Mishpat 408:1-2). 


NOTES 


And it was due to its fright that it miscarried - xmnwan 
aver: Since the miscarriage was not caused directly by he 
assault of the ox, the owner of the ox is not liable to pay for 
the death of the fetus. 


Rampaging [oher] - amix: The Rashbam offers two expla- 
nations of oher. Citing Rashi, he presents his preferred 
explanation first, that means mating. This word, which is 
related to the word ahor, meaning back, is used to describe 
the mating of camels as the Gemara in tractate Bekhorot 
claims that camels mate standing back to back. The fact 
that the camel is mating is significant, because when cam- 
els mate they are particularly likely to lash out and cause 
damage. The Rashbam also cites the explanation of Rab- 
beinu Hananel that oher is derived from noher, meaning 
rampaging. 


Itis evident that this killed it — #377 mw yrna: Even though 
there is no direct evidence, the circumstantial evidence is 
strong enough to render the camel's owner liable. 


That a majority and a presumption are equivalent - x23177 
VITI D PIM: The assumption is that since a majority 
and a presumption are equivalent, if one holds that the 
majority is followed in monetary matters, he will hold that 
a presumption is likewise followed in monetary matters. 
These two indicators are assumed to be equivalent because 
ultimately the ability to use a presumption to determine a 
case is based upon the assumption that one can rely on a 
majority, e.g., in the majority of cases in which there is a 
rampaging camel alongside a dead camel, the rampaging 
camel has killed the dead camel. Similarly, the principle of 
following a majority is itself based on a presumption that 
any unknown case will be similar to the majority of cases. 
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—————_ NOTES ———___—__- 
We follow the majority - whi xan na: The Rashbam 
explains that in a case in which following the majority 
would lead to one conclusion and following a presump- 
tion would lead to a different conclusion, according to Rav 
one follows the majority and not the presumption. For 
example, in a case where a cow was found gored among 
many oxen, one of which was forewarned with regard to 
goring, and the rest of the oxen were not forewarned, then 
if one follows the majority, one would conclude that the 
cow was killed by an ox that was not forewarned, whereas 
if one follows the logical presumption, one would con- 
clude that it was killed by the forewarned ox. 

It itself is presumed — piva mPa MATT: A presumption 
made about the behavior of a specific animal resulting 
from its known, previous behavior is considered a far stron- 
ger indication of its nature than is the assumption that its 


nature will be similar to that of the majority of animals in 
the world (Rashbam). 


Perek VI 
Daf93 Amud b 
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The Gemara rejects this: Rav could have said to you: I am stating 
my ruling even in accordance with the opinion of the first tanna, 
as the first tanna says that one cannot draw a definite conclusion 
only there, in the case of the grazing ox, as we do not follow a pre- 
sumption in monetary matters, but he concedes that we follow the 
majority" in monetary matters. 


And Shmuel could have said to you: I am stating my ruling even 
in accordance with the opinion of Rabbi Aha, as Rabbi Aha says 
that one can draw a definite conclusion only there, in the case of 
the camels, since we follow a presumption in monetary matters, as 
this camel itselfis presumed," based on its behavior, to be the killer. 
But he concedes that we do not follow the majority in deciding 
monetary matters. 


The Gemara suggests: Come and hear another challenge to Rav’s 
opinion from the mishna: With regard to one who sells produce to 
another that is sometimes purchased for consumption and some- 
times for planting, and the buyer planted it and it did not sprout, 
and even if he had sold flaxseeds, which are rarely sold as food, the 
seller does not bear financial responsibility for them. 


The Gemara explains the proof: What novelty is indicated by saying: 
Even if he had sold flaxseeds? Is it not that even where he sold 
flaxseeds, of which the majority is purchased for planting, and 
they were not suitable for that purpose, nevertheless the sale stands 
because we do not follow the majority in monetary matters? 


The Gemara concedes that the mishna cannot be reconciled with 
Rav’s opinion, but suggests that there are other tanna’im who hold 
in accordance with his opinion. It is a dispute between tanna’im, as 
it is taught in a baraita: With regard to one who sells produce to 
another, and the buyer planted it and it did not sprout, if the pro- 
duce was seeds for garden plants, which are not eaten at all, then 
the seller bears financial responsibility for them. Ifthe produce was 
flaxseeds, which are only occasionally eaten, then the seller does not 
bear financial responsibility for them. Rabbi Yosei says: 


The seller gives back to the buyer the value of the seeds. Since the 
majority of flaxseeds are sold are for planting, it is a mistaken trans- 
action. They said to him, i.e., to Rabbi Yosei: Many, i.e., a majority 
of people, purchase flaxseeds for purposes other than planting. 
Consequently, the sale stands. 


The Gemara asks: Who are the tanna’im in this baraita who have a 
dispute that parallels the dispute between Rav and Shmuel? If we say 
that they are Rabbi Yosei and the opinion cited as: They said to him, 
that is incorrect, as both of them hold that one follows the majority 
in monetary matters. Their dispute concerns only which majority to 
follow: One Sage, i.e., the opinion cited as: They said to him, follows 
the majority of people making purchases, and one Sage, i.e., Rabbi 
Yosei, follows the majority of the volume of seeds that are sold 
overall. The disparity arises because the majority of sales are each 
made with a relatively small quantity of seeds that are purchased for 
purposes other than planting. The minority of sales involve large 
quantities of seeds that are purchased for planting. This means that 
the majority of the seeds sold overall are purchased for planting, but 
the majority of people purchasing seeds do so for purposes other 
than planting. 


Rather, the dispute that parallels the dispute between Rav and 
Shmuel is either the dispute between the first tanna and Rabbi 
Yosei, or the dispute between the first tanna and the opinion cited 
as: They said to him. 
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§ The Sages taught in a baraita: When the seller bears financial 
responsibility for selling seeds that did not sprout, what is he liable 
to give to the buyer?" He is liable to give him only the value of the 
seeds themselves, but not the expenses that the buyer incurred in 
planting them, e.g., the hire oflaborers. And some say: He is liable 
to give him even the expenses" that the buyer incurred. 


The Gemara asks: Who is the tanna whose opinion is cited as: 
Some say?" Rav Hisda said that it is Rabban Shimon ben 
Gamliel. 


The Gemara clarifies: From which statement of Rabban Shimon 
ben Gamliel is it apparent that he holds the seller is liable for the 
buyer’s expenses? One possibility is if we say that the statement in 
question is that of Rabban Shimon ben Gamliel in the mishna, 
as we learned in the mishna: One who sells to another produce 
that is sometimes purchased for consumption and sometimes for 
planting, and the buyer planted it and it did not sprout, and even 
if he had sold flaxseeds, which are only occasionally eaten, the 
seller does not bear financial responsibility for them. The Gemara 
extrapolates: By inference, if this tanna holds that he had sold seeds 
for garden plants, which are not eaten at all, then the seller bears 
financial responsibility to compensate the buyer for them. 


The Gemara continues: But accordingly, say the latter clause: 
Rabban Shimon ben Gamliel says: If he had sold seeds for garden 
plants, which are not eaten at all, then the seller bears financial 
responsibility for them. The Gemara asks: But according to the 
inference made from the first clause, the first tanna is also saying 
this, as he holds that it is only for the sale of flaxseeds that the 
seller does not bear financial responsibility to compensate the 
buyer for them, but with regard to the sale of seeds for garden 
plants, which are not eaten at all, the seller bears financial respon- 
sibility for them. What, then, is the dispute between the first tanna 
and Rabban Shimon ben Gamliel? 


The Gemara therefore suggests: Rather, is it not that the differ- 
ence between them is whether the seller is liable for the buyer’s 
expenses? One Sage, i.e., the first tanna, holds that the seller 
is liable only for the value of the seeds, and the other Sage, i.e. 
Rabban Shimon ben Gamliel, holds that the seller is liable even 
for the buyer’s expenses. 


The Gemara asks: From where is it apparent that it is Rabban 
Shimon ben Gamliel who holds that the seller is liable for the 
expenses? Perhaps it is the opposite, i.e., it is the first tanna who 
holds that the seller is liable for the expenses, and Rabban Shimon 
ben Gamliel holds that he is liable only for the value of the seeds. 
The Gemara rejects this suggestion: This is not difficult, because 
the last tanna cited always comes to add something" to the ruling 
of the first tanna, not to detract from it. 


The Gemara suggests: But perhaps all of the mishna is stating 
the opinion of Rabban Shimon ben Gamliel, and the mishna is 
incomplete, and this is what it is teaching: With regard to one 
who sells produce to another that is sometimes purchased for 
eating and sometimes for planting, and the buyer planted it and 
it did not sprout, and even if he had sold flaxseeds, which are 
only occasionally eaten, the seller does not bear financial respon- 
sibility for them. But ifhe sold seeds for garden plants, which are 
not eaten at all, the seller bears financial responsibility for them. 
This is the statement of Rabban Shimon ben Gamliel, as Rabban 
Shimon ben Gamliel says that it is only for the sale of flaxseeds 
that the seller does not bear financial responsibility to compen- 
sate the buyer for them, but by inference, for the sale of seeds for 
garden plants, which are not eaten at all, the seller bears financial 
responsibility for them. Interpreted in this way, there is no evi- 
dence from the mishna that Rabban Shimon ben Gamliel holds 
that the seller is liable for the expenses. 


HALAKHA 


What is he liable to give to him, etc. - 151 b Dia ma: If 
one sells seeds for planting, and the buyer planted them 
but they did not sprout due to a defect in the seeds, then 
the seller is liable to reimburse the buyer for the cost of 
the seeds. He is not liable to reimburse him for his other 
expenses (Sma). The halakha is in accordance with the 
opinion of the first tanna (Rambam Sefer Kinyan, Hilkhot 
Mekhira 16:1; Shulhan Arukh, Hoshen Mishpat 232:20). 


NOTES 


Even the expenses — mx¥i7 qx: These include the 
expenditures that the buyer made in order to plant 
the seeds, e.g., the hire of laborers or a plow, and the 
like (Rashbam). Furthermore, when one plants a field 
with seeds that do not grow, not only does one forfeit 
the seeds, but one also incurs the expense of having 
to prepare the field for replanting (Rabbeinu Gershom 
Meor HaGola). 


Who is some say — D'NİN wW? jx: The question con- 
cerns only the opinion cited as: Some say, because it is 
obvious that the first clause of the baraita is taught in 
accordance with the opinion of Rabbi Yosei cited in the 
aforementioned baraita (Ri Migash). 

Some commentaries suggest that the liability for 
expenses is based on the issue of garmi, i.e., liability 
for damage caused by indirect action. Since the seller 
caused the buyer to incur these expenses, is he respon- 
sible for them? Whether one is liable for such damage 
is the subject of dispute in the Gemara and early com- 
mentaries. The Rashba claims that the halakha is in 
accordance with the opinion that one is liable for such 
damage. In order that the conclusion of this Gemara, that 
the seller is not liable, accord with that ruling, he rejects 
the assumption that the case here is one of damage 
caused by indirect action. Similarly, other commentaries 
explain that this case is considered to be one of gerama, 
in which the damage results even more indirectly from 
one’s actions. In such cases, according to all opinions, 
one is exempt from liability. 


To add something - xo mov: This is a principle 
concerning how sources are arranged in the Mishna. A 
mishna will first cite an opinion and then cite opposing 
opinions that suggest an even more innovative ruling. 
This principle applies when the disagreement is not clear 
from the content of the statements of the tanna‘im. 
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HALAKHA =£——¥—_____- 
One who brought wheat, etc. — 13) pon prian: Ifa worker 
ruins the item he is working on, e.g, if a miller is hired to 
grind wheat but did not wet the wheat sufficiently and 
as a result made it into bran, or if a baker received flour to 
bake bread, but he underbaked the bread, or if a butcher 
killed an animal in a way that rendered it an unslaugh- 
tered carcass, in all these cases the professional is liable to 
compensate the owner for his loss. This is in accordance 
with the opinion of the first tanna of the baraita (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 10:5; Shulhan Arukh, Hoshen 
Mishpat 306:4). 


One who sells produce - niva 15197: For those types of 
produce that are not explicitly mentioned in the mishna 
or in the baraitot cited by the Gemara, the buyer accepts 
upon himself that up to a quarter-kav of impurities may be 
present in each sea of produce purchased, i.e., one twenty- 
fourth of the produce. This applies only in a location where 
there is no established custom; where there is a local cus- 
tom, that custom is to be followed. There are some places 
where the custom is that produce sold must be free of any 
impurities, and other places where the custom is to allow 
even half the amount sold to be straw or dirt (Rambam 
Sefer Kinyan, Hilkhot Mekhira 18:11-13; Shulhan Arukh, Hoshen 
Mishpat 229:1-2). 


Figs — Dem: One who purchases figs accepts upon himself 
that up to ten percent of those figs may be wormy (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 18:1-13; Shulhan Arukh, 
Hoshen Mishpat 229:1). 


Jugs in the Sharon region — jiwa Dapp: With regard to 
one who purchases jugs in a location where there is no 
established custom as to the proportion of substandard 
jugs one is willing to accept, the buyer accepts upon him- 
self that up to ten percent of jugs might not have been fully 
fired in the kiln. The buyer has to accept these jugs only 
if they are nevertheless passable and coated with pitch 
(Rambam Sefer Kinyan, Hilkhot Mekhira 18:14). 


LANGUAGE 


Cloth [mappa] - 7512: From the Latin mappa, meaning a 
fabric used for covering or cleaning, or as a sign or flag. 


Inferior-quality jugs [pitasot] - ninwa: Some explain that 
the word derives from the Greek zi8o<, pithos, meaning a 
very large clay jug. From context here it appears more likely 
that it derives from the Greek word mtoowtde, pissotos, 
meaning a utensil that was pitched, i.e., one that was not 
fired for long enough in the kiln. In order to make such jugs 
usable they would cover them with pitch. 


Ancient pithos from Crete 
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Rather, the statement in question is this statement of Rabban 
Shimon ben Gamliel, as it is taught in a baraita (Tosefta, Bava 
Kamma 10:9) In a case of one who brought wheat" to a miller to 
grind, and the miller did not wet the grains sufficiently for the 
grinding to be performed effectively, and as a result he converted 
the grain into bran or coarse bran [mursan], or in a case of one 
who gave flour to the baker and the baker made it into bread that 
is underbaked and tends to crumble, or if one gave an animal to 
a butcher and the butcher killed it in a way that rendered it an 
unslaughtered animal carcass, in all these cases the worker is liable, 
because he is like a paid bailee. 


The baraita continues: Rabban Shimon ben Gamliel says: If the 
owner had invited guests to eat the food and due to the worker’s 
actions he was unable to serve them, then the worker must give him 
compensation for his humiliation and compensation for the 
humiliation of his guests. And similarly, Rabban Shimon ben 
Gamliel would say: There was a great custom in Jerusalem that if 
one gives raw materials for a meal to another to prepare the meal 
for him, and that person spoils it, that person gives the former 
compensation for his humiliation and compensation for the 
humiliation of his guests. 


The baraita continues: Another great custom that was followed in 
Jerusalem was that when one made a feast, there would be a cloth 
[mappa]' spread" over the entrance to the hall. As long as the 
cloth was spread, the guests would enter, as the presence of the 
cloth indicated that there was food for more guests. When the cloth 
was removed, the guests would not enter any more. 


MI S HN A When selling a significant quantity of pro- 


duce or a number of items, there is a possi- 
bility that there will be a certain proportion of impurities in it or 
that some of the product will be of substandard quality. The mishna 
delineates what proportion is considered acceptable, for which a 
buyer may not demand compensation. With regard to one who sells 
produce," i.e., grain, to another, this buyer accepts upon himself 
that up to a quarter-kav® of impurities’ may be present in each 
sea® of produce purchased. When purchasing figs," he accepts 
upon himself that up to ten infested figs may be present in each 
hundred figs purchased. When purchasing a cellar containing 
barrels of wine, he accepts upon himself that up to ten barrels of 
souring wine" may be present in each hundred barrels purchased. 
When purchasing jugs of wine in the Sharon region," he accepts 
upon himself that up to ten inferior-quality jugs [pitasot]"' of 
wine may be present in each hundred jugs purchased. 


BACKGROUND 


Kav — 3: This is a basic unit of measurement from which many — Se’a — kb: A se'a is a measure of dry volume first mentioned 


smaller units are derived. It is equivalent to one-sixth of a sea, 


or twenty-four egg-bulks. 


in Genesis 18:6. It is used by the Sages as a point of reference 
for all other dry measures. A sea is equivalent to six kav, or 
twenty-four /og. Estimates of the modern equivalent of a sea 
range from 7.2-14.4 l. 


NOTES 


A cloth spread, etc. — ^3) mpna 79: The custom developed 
because it was not always clear how many guests would come 
to a party and how many portions of food the host needed 
to prepare. Therefore, a cloth was used to indicate to guests 
whether there were any more portions available. Once the cloth 
was removed, or according to other sources, when the manner 
of tying the cloth was altered, the arriving guests would know 
that there was no longer any food left. Sometimes they would 
then enter briefly to convey their wishes to those celebrating, 
but they would not come to eat. In this way, neither the host 


nor the guests would be embarrassed. 


A quarter-kav of impurities - naia pain: Rabbeinu Gershom 


Souring wine — nippip: This means that the wine has spoiled 
(Rashbam) or, as explained in the Gemara, it has turned slightly 
sour (Rambam’s Commentary on the Mishna). 


Inferior-quality jugs [pitasot] - ninwa: Rashbam explains 
simply that pitasot are jugs of inferior quality. Others explain 
that this term is referring to jugs that were not completely sealed 
and therefore would leak some of the liquid contained within 
them (Rabbeinu Barukh; Rambam’s Commentary on the Mishna; 
Meiri). Some explain that it is referring to slightly cracked jugs. 
According to all opinions these jugs are certainly still usable on a 
basic level, because if they were not, the buyer would not accept 
even a single one of them (Ritva). 


Meor HaGola explains that it was common that some impurities 
would become mixed in during the harvesting process. If the 
ratio was higher than normal, then one might suspect that the 
seller had intentionally mixed in additional impurities. 
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re E M A RA Rav Ketina taught: When the mishna states 


that a buyer accepts upon himself that a 
quarter-kav of impurities per sea may be present, that means only 
that he accepts upon himself the presence of a quarter-kav of 
legumes, but he does not accept upon himself the presence of a 
quarter-kav of dirt. The Gemara asks: And is it so that the buyer does 
not also accept upon himself that some quantity of dirt might be 
present in the produce? But doesn’t Rabba bar Hiyya Ketosfa’a say 
in the name of Rabba: One who picks out a pebble" from the 
wheat on another’s threshing floor" 


HALAKHA 


One who picks out a pebble from another's threshing floor — 
fan Ww saa qiy Tia: One who picks out impurities from the 
wheat on another's threshing floor, in which there was an accept- 
able proportion of impurities (see Kesef Mishne and Lehem Mishne), 
is liable to compensate the owner of the wheat by paying him the 
value of wheat of equal volume to the impurities that he removed. 
He is liable because had he not removed the impurities, the owner 


of the wheat could have sold those impurities together with the 
wheat for the price of wheat. Furthermore, once impurities have 
been removed from the wheat, it is prohibited to return them to 
the wheat, because it is prohibited to mix impurities into produce 
that one will sell, ab initio (Rambam Sefer Kinyan, Hilkhot Mekhira 
18:13; Shulhan Arukh, Hoshen Mishpat 229:2). 
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must give him the value of wheat" of equal volume to the pebble 
that he removed. Had he not removed the pebble, the owner would 
have sold his wheat together with the pebble, all for the price of 
wheat. Accordingly, the removal of the pebble effectively caused the 
owner a small loss. It is apparent from this ruling that when selling 
produce, a buyer accepts upon himself that a quantity of dirt may be 
mixed in. 


The Gemara answers: With regard to legumes," one accepts a 
quarter-kav per sea, but with regard to dirt, he accepts less than 
a quarter-kav. 


And is so that he does not accept a quarter-kav of dirt? But isn’t 
it taught in a baraita: With regard to one who sells produce to 
another, if he sells him wheat, the buyer accepts upon himself 
that a quarter-kav of legumes may be present in each sea of 
wheat purchased. When purchasing barley, he accepts upon him- 
self that a quarter-kav of chaff" may be present in each sea pur- 
chased. When purchasing lentils," he accepts upon himself that a 
quarter-kav of dirt may be present in each se‘a purchased. 


NOTES 


He must give him the value of wheat — pena b pia: Rashbam 
adds that after the pebble has been removed, neither the person 
who removed it nor the owner of the wheat may return it to the 
wheat. Actively mixing impurities into produce is deceitful and 
is prohibited. 

The Rashbam notes that removal of the pebble should seem- 
ingly be classified as damage that is not evident, because the lack 
of a single pebble from the entire threshing floor is not noticeable. 
The halakha is that liability is not incurred for such damage. Never- 
theless, the case here is different because the person actually took 
something out of the owner's possession, as opposed to other 
cases of damage that is not evident, and therefore he is liable. 

In various places, the Gemara cites a dispute as to whether an 
item that has no intrinsic financial value, but whose loss would 
cause a financial loss to its owner, is considered to have monetary 
value. Tosafot cite the Rivam that the case here is an example of 
this; while the pebble itself has no intrinsic value, its loss does 
cause the owner a financial loss. Accordingly, one would be liable 
for the removal of the pebble only according to the opinion that 


such an item is considered to have monetary value. Rabbeinu 
Yitzhak of Dampierre disagrees. He claims that since normally one 
would actually sell the pebble for the price of wheat, the pebble 
itself is considered to be worth its volume in wheat, and therefore 
in this case one would be liable according to all opinions. 


Legumes - 53977: During the seasons in which fields are not used 
for wheat, farmers often plant legumes in those same fields. It is 
therefore common for some legumes to become mixed into the 
wheat when it is harvested. 


Chaff [nishovet] — naiw»: After grain is threshed and broken 
down into its constituent parts, one winnows it by tossing it to 
the wind. The heavier grain kernels fall back down to the ground 
while the lighter parts, the chaff, are blown away. For this reason, 
the chaff is referred to as nishovet, which literally means some- 
thing that has been blown by the wind. The Ramah has a different 
version of the text, which has nishofet, or grain that was ruined 
after being blasted by the wind. 


NOTES 
Picks out a pebble — 7i¥ Wa: With regard to the 
presence of impurities, dirt and pebbles are considered 
equally undesirable. 


HALAKHA 
Wheat...barley...lentils - pway...oiyw...pm: One 
who purchases wheat accepts upon himself that a 
quarter-kav of legumes may be present in each sea of 
wheat purchased. When purchasing barley, he accepts 
upon himself that a quarter-kav of chaff may be pres- 
ent in each sea purchased. When purchasing lentils, he 
accepts upon himself that a quarter-kav of dirt may 
be present in each sea purchased. With regard to the 
presence of dirt mixed into wheat, some rule that the 
conclusion of the Gemara is that a buyer accepts up to 
a quarter-kav in each sea (Maggid Mishne; Beit Yosef, 
Sma; Bah). These halakhot apply only in a place where 
there is no established custom. If there is an established 
custom, the custom should be followed (Rambam Sefer 
Kinyan, Hilkhot Mekhira 18:11-12; Shulhan Arukh, Hoshen 
Mishpat 229:1-2). 
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NOTES 


What, is it not that the same is true for wheat and for 
barley — prayer) ona) ptt set as ora: The assumption 
of the question is that the level of acceptable proportions 
for each type of impurity is the same for all types of produce. 
The reason that baraita specifically mentions dirt only in the 
context of lentils is that it lists only the most common type 
of impurity for each type of produce (Rashbam). 


If he comes to sift - nis xa ox: The Rashbam explains 
that the buyer sifts the produce because he is suspicious 
that there may be more than a quarter-kav of impurities in 
the produce. Others say that this is referring to a case where 
he knows for certain that there is more than a quarter-kav 
of impurities. 


Some say that this is the strict halakha and some say that 
itis a penalty - xD)? ay VARIKYT 7 12X: The early com- 
mentaries offer two different interpretations of this Gemara. 
Some understand that there is no practical difference in this 
case whether the ruling is according to strict halakha or a 
penalty. The relevance is that if the ruling is based on strict 
halakha then it is possible to extrapolate from it to other 
areas (Rashba, citing Rabbeinu Hananel). Even according 
to this understanding, there may still be a practical differ- 
ence between the opinions as to where the halakha may 
be enforced. Generally, penalties can be enforced only by 
ordained judges in Eretz Yisrael. Accordingly, some con- 
clude that according to the opinion that the requirement to 
reduce the quantity of impurities is a penalty, courts outside 
Eretz Yisrael would not be able to enforce it. The Rif appar- 
ently disagrees. Despite the fact that he generally cites only 
halakhot that also apply outside of Eretz Yisrael, he does cite 
he requirement to reduce the quantity of impurities even 
hough he holds that the requirement to do so is a penalty. 
To explain the Rif's ruling, some suggest that penalties that 
apply to very common situations, as is the case here, can 
be enforced even outside of Eretz Yisrael (Pilpula Harifta). 

Other commentaries explain that there is a fundamen- 
al practical difference whether the ruling is according to 
strict halakha or a penalty. If the requirement to reduce the 
quantity of impurities is a penalty, then it will apply only 
where there is a suspicion that the seller deceitfully mixed 
in additional impurities. If it were known with certainty that 
he did not do so, then the penalty would not apply. Some 
hold that in such a case the seller would not be required 
to take back any impurities. Others, while accepting the 
basic premise that the penalty would not apply in such a 
case, claim that in all cases the seller would have to take 
back those impurities that are beyond the acceptable level 
(Ramah). 

Rabbeinu Yona infers from the Gemara (94b) that even 
according to the opinion that the requirement to reduce the 
quantity of impurities is strict halakha, if it is known that the 
seller mixed in additional impurities then he is required to 
take back all the impurities present, even if he added only 
a small amount. 


Where there is a quarter-kav a person will not take the 
trouble - wyx mw xb yain: The Rashbam explains that 
where there is only a quarter-kav of impurities per sea a 
buyer would not bother to sift it even if the seller would 
offer to deduct the impurities from the price. Alternatively, 
Rabbeinu Yona explains that the reference is not to the 
buyer but to the seller. The Sages did not require a seller 
to go to the effort of separating such a small measure of 
impurities. Therefore, a buyer assumes that there could be 
up to a quarter-kav of impurities per se'a and accepts that 
amount upon himself. 
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The Gemara asks: What, is it not that just as the baraita rules with 
regard to lentils, the same is true for wheat and for barley?" The 
Gemara answers: No, lentils are different, because they are dug 
up from the ground and dirt can easily get mixed in. Lentils often 
contain a higher percentage of dirt than do wheat and barley, which 
are harvested rather than dug up. 


The Gemara suggests: But according to this, the only reason that a 
buyer accepts that dirt may be present in lentils but not in wheat 
and barley is that lentils are dug up from the ground, whereas 
wheat and barley are not. If so, resolve the dilemma from this 
baraita and conclude that when purchasing wheat and barley, a 
buyer does not accept that a quarter-kav of dirt may be present 
in each sea. 


The Gemara rejects this: Actually, perhaps when purchasing wheat 
and barley as well, a buyer accepts that a quarter-kav of dirt may 
be present in each sea, but it was necessary for the baraita to state 
the halakha specifically with regard to lentils. This is because it 
might enter your mind to say that since lentils are dug up from the 
ground, the buyer would also accept even more than a quarter-kav 
of dirt. Therefore, the baraita teaches us that this is not the case. 


§ Rav Huna says: If the buyer comes to sift’ the produce to 
check if there is more than the acceptable proportion of impurities 
and he finds that there is too much, he sifts all of it and returns 
all the impurities to the seller, not just the amount in excess of a 
quarter-kav per sea. The seller must instead provide produce that 
is free of any impurities. Some say that this is the strict halakha, and 
some say that it is a penalty." 


The Gemara elaborates: Some say that this is the strict halakha, 
as one who gives money for produce gives it for good-quality 
produce containing no impurities at all. Even so, where there is 
just a quarter-kav of impurities per sea, a person will not take 
the trouble" to sift the grain to remove the impurities; instead, 
he accepts the small quantity of impurities that are present. By 
contrast, where there is more than a quarter-kav of impurities per 
sea, a person will take the trouble to sift the grain to remove the 
impurities, and once he takes the trouble to sift the grain, he does 
not stop once he reduces the proportion of impurities to a quarter- 
kav per sea; rather, he takes the trouble to sift all of it. Accordingly, 
once he has sifted out the impurities, he never agrees to accept 
any quantity of impurities, and so the seller must take back all the 
impurities. 


And some say it is a penalty. They understand that it is usual for a 
quarter-kav of impurities to be present in each sea of produce, and 
so it is presumed that a buyer accepts that quantity. More than a 
quarter-kav is unusual, and consequently the seller is suspected of 
having deceitfully mixed additional impurities into the produce 
that he sold. And since the seller deceitfully mixed in impurities, 
the Sages penalized him by requiring him to pay for all of the 
impurities present, even those which he did not add. 


Comes to sift, etc. - 15) my xa: If one sells to another pro- 
duce in which he is aware that there is a proportion of impuri- 
ties mixed in that is higher than acceptable, he should sift the 
entire amount and then give the buyer produce that is clean 
of any impurities. This is in accordance with the opinion of Rav 
Huna. The Rema writes that some say that this applies only if 
it is not known whether or not the seller intentionally mixed 
in additional impurities. If it is known with certainty that the 
seller did not mix in impurities, then the buyer is required to 
accept the produce with the usual acceptable proportion of 


HALAKHA 


impurities from the purchase price (Jur). Others say that if it is 
known with certainty that the seller did not mix in impurities 
the buyer must accept the entire mixture as it is (Rashbam). 
Some say that these halakhot apply only if the produce was 
sold without any additional specification of what was being sold, 
or if the seller claimed that the produce is clean of impurities. 
If the seller states that he is selling this produce as is, then the 
buyer must accept it as it is, even if there is a high proportion 
of impurities mixed in (Rambam Sefer Kinyan, Hilkhot Mekhira 
18:11-12; Shulhan Arukh, Hoshen Mishpat 229:1-2). 


impurities, and the seller must deduct the amount of the excess 
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The Gemara presents a mnemonic for the cases it will cite: All two 
documents of Ravin bar Rav Nahman are exploitation and a 
contract. 


The Gemara raises an objection to Rav Huna’s ruling from a 
mishna (Kilayim 2:1): With regard to any se‘a of seeds that contains 
a quarter-kav or more of seeds ofa different kind," before sowing 
such seeds one must reduce" the quantity of the other kind of 
seeds in the mixture so as not to violate the prohibition against 
growing a mixture of diverse kinds (see Leviticus 19:19). The 
Gemara explains: It can be assumed that the presence of a quarter- 
kav of seeds of a different kind per sea with regard to the prohibi- 
tion of diverse kinds™ is as problematic as more than a quarter- 
kav of impurities per sea with regard to a sale, as discussed here, 
and therefore, since the mishna teaches with regard to diverse 
kinds only that one must reduce the additional amount, but not 
that one is required to remove all the seeds of a different kind, it 
follows that the same is true in the case of a sale, and the seller 
should not have to take back all of the impurities. This contradicts 
Rav Huna’s ruling. 


The Gemara deflects the challenge: No, this assumption is not 
necessarily correct; perhaps the presence ofa quarter-kav of seeds 
of a different kind per sea with regard to diverse kinds is compa- 
rable to a quarter-kav of impurities per sea with regard to a sale, 
as discussed here," and both are considered acceptable levels of 
admixture. 


The Gemara asks: If it is so that a quarter-kav of seeds of a different 
kind per se‘a is acceptable, why does the mishna teach that one 
must reduce the quantity of seeds of a different kind? The Gemara 
answers: The requirement is a rabbinic decree due to the severity 
of the prohibition of diverse kinds. 


The Gemara challenges this answer: If so, 


NOTES 


A quarter-kav of a different kind, one must reduce - yain 
by Mx Ma: The Rashbam offers two explanations of the 
mishna: According to one explanation, which is also accepted 
by Rabbeinu Hananel and Ramah, the reference is to a mixture 
of seeds before they are planted. One must first reduce the 
amount of seeds of a different kind to a point where there 
remains only a quarter-kav in each sea, and then one may 
plant them. 

According to the other explanation, the mishna is referring 
o a case where the seeds had already been planted and begun 
o sprout. At that point one must remove the sprouts that grew 
rom the seeds of the different kind before they fully take root. 
This must be done in order to ensure that it does not become 
prohibited to derive benefit from the crop when it takes root. 
With this explanation, the Rashbam assumes that the prohibi- 
ion of diverse kinds applies not only to the act of planting but 
also to the product of seeds of diverse kinds. Josafot, Rabbeinu 
Yona, and the majority of early commentaries disagree with 
his opinion, and they prove that the product of diverse kinds 
is forbidden only in a case where grain is grown in the vicinity 
of a grapevine. They therefore explain that if one adopts the 
Rashbam’s second understanding of the mishna, one must 
explain that the requirement to remove the sprouts that grew 
rom the seeds of a different kind applies even once the plants 
have actually taken root and is due to the prohibition against 
maintaining diverse kinds in one's field. 

Rabbeinu Yona cites a mishna in tractate Shekalim (2a) in 
support of this opinion. The mishna states that agents of the 
court would go out to inspect the fields for diverse kinds, to 
determine whether or not the farmers had uprooted them 
(Ramban; Rashba). Rabbeinu Yona claims that it is clear from 
the mishna that it is referring to both before and after the seeds 


have taken root, and therefore it assumes that even once the 
seeds have taken root, the plants are not themselves forbidden, 
it is merely prohibited to maintain them. 


They assumed that a quarter-kav with regard to diverse 
kinds, etc. — ^2) axa paint AND: The Rashbam claims 
at the Gemara’s objection is based on the understanding 
hat Rav Huna’s requirement, i.e., that the seller take back all 
of the impurities present, is strict halakha. As such, it should 
apply equally, both to a case of planting diverse kinds and to 
he case of a sale. As ritual matters are generally treated more 
stringently than monetary matters, and since it is apparent that 
here is no requirement to remove all the seeds of a different 
ind in the case of diverse kinds, it is clear that there should be 
no similar requirement in the case of a sale. 

Tosafot explain that the question arises even according to 
he opinion that the requirement is a penalty. According to 
heir understanding, the logic of the Gemara's question is that 
since people are more particular about the purity of the seeds 
hey plant than of the food they eat, it is more reasonable that 
here should be a penalty in the case of diverse kinds. Since it 
is apparent that there is no such penalty, it is logical that there 
should similarly be no such penalty in the case of a sale for 
food (Ramban). 


Is comparable to a quarter-kav with regard to a sale, as 
discussed here — 731 x371 pit 'd: The assumption is that this 
amount is nullified or considered to be insignificant, whether 
with regard to the prohibition of diverse kinds or in monetary 
matters. In the Jerusalem Talmud it is explained that although 
the acceptable level of admixture is similar in each case, there 
are still several significant differences between the cases. 


HALAKHA 

Any se‘a of seeds that contains a quarter-kav of seeds of a 
different kind — ams pan yan ma ww mgp dp: If one has a 
sea of edible seeds of one type, and mixed into it is a quarter- 
kav of edible seeds of a different kind, i.e., one twenty-fourth 
of the mixture, then it is prohibited to plant these seeds. If one 
did plant them, he is flogged (see Beur HaGra and Rabbi Akiva 
Eiger). If one reduces the amount of the other seeds, or adds 
more of the main kind so that the ratio is less than one to 
twenty-four, then it is permitted to plant them (Rambam Sefer 
Zera‘im, Hilkhot Kilayim 2:1; Shulhan Arukh, Yoreh De‘a 297:5). 


BACKGROUND 
Diverse kinds - Dyba: This general term refers to many types 
of forbidden mixtures: Mixtures of wool and linen, cross- 
breeding of livestock, food crops in a vineyard, and mixtures 
of seeds. The Gemara is discussing the prohibition against 
mixtures of seeds, i.e., planting different species of crops in 
one area of the same field. 
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NOTES 

To more than a quarter-kav of impurities, etc. — paiva 1nd 
^a ngia: Therefore, if there is exactly a quarter-kav of seeds 
of a different kind mixed into each sea of seeds, the halakha is 
that one is required to reduce the proportion. Based on this it 
is possible that the dispute between the first tanna and Rabbi 
Yosei is an expression of a larger issue. In a case where one acts 
against the halakha, is the penalty to undo only that which 
was done in a prohibited manner, or is one also penalized by 
losing some of that which is permitted? Rabbi Yosei’s opinion 
would therefore be parallel to the statement of Rav Huna. 


Is comparable to a quarter-kav — 37 pains: If a quarter-kav 
of seeds of a different kind is itself permitted, and the Sages 
merely imposed a stringency that the proportion must be 
reduced, then it is not reasonable to say that they added a 
further stringency to remove all seeds of a different kind. 
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say the latter clause of the mishna: Rabbi Yosei says: It is 
insufficient to merely reduce the quantity of seeds of a different 
kind; rather, one must pick out all the seeds of a different 


kind. 


The Gemara explains the difficulty: Granted, if you say that a 
quarter-kav of seeds of a different kind per sea with regard to 
diverse kinds is comparable to more than a quarter-kav of 
impurities" per sea with regard to a sale, then it is about this 
that they disagree: The first tanna holds that we do not penal- 
ize one by requiring him to remove that which is permitted 
due to that which is prohibited, and consequently it is suffi- 
cient to merely reduce the quantity of seeds of a different kind 
to an acceptable level, whereas Rabbi Yosei holds that we do 
penalize one by requiring him to remove that which is permit- 
ted due to that which is prohibited. But if you say that a quarter- 
kav of seeds of a different kind per sea with regard to diverse 
kinds is comparable to a quarter-kav" of impurities per sea 
with regard to a sale, then why does Rabbi Yosei rule that one 
must pick out all the seeds of a different kind? 


The Gemara answers: There, with regard to diverse kinds, this 
is the reasoning of Rabbi Yosei: One must pick out all the 
seeds, because once he is purifying the admixture of seeds, if 
he deliberately leaves a quantity of seeds of a different kind 
mixed in, it appears as though he is intentionally planting and 
maintaining diverse kinds in his field. 


The Gemara suggests: Come and hear another challenge to Rav 
Huna’s ruling from a mishna (Bava Metzia 37a): In the case of 
two people who deposited" money with one person, and this 
one deposited one hundred dinars and that one deposited two 
hundred dinars, and when they return to collect their deposits, 
this one says: My deposit was two hundred dinars, and that 
one says: My deposit was two hundred dinars, the bailee gives 
one hundred dinars to this one and one hundred dinars to 
that one, and the rest of the money, i.e., the contested one 
hundred dinars, will be placed in a safe place until Elijah 
comes and prophetically determines the truth. In this case, 
one of the parties is certainly lying, but nevertheless, the Sages 
did not penalize the parties by placing all of the money in a 
safe place. Similarly, in the case of a sale, where a seller deceit- 
fully mixed additional impurities into the produce he sold, he 
should not be penalized and required to take back all of the 
impurities. 


HALAKHA 


Two who deposited, etc. — 131 PPaTMW Ow: In the case of 
two people who deposited money with a third party, where 
one deposited one hundred dinars and the other deposited 
two hundred dinars, if when they return to collect their depos- 
its each claims that he was the one who deposited the two 
hundred dinars, each person receives only one hundred dinars, 
and the rest of the money is placed in a safe place until Elijah 
comes. Some explain that it should be left with the bailee 
with whom the money was deposited, whereas others hold 
that it should be placed in the care of the court (Rema, citing 
Mordekhai; see Shakh). 

The bailee is exempt from having to identify which person 
deposited the two hundred dinars only in a case where he 
could not be expected to know which person it was. According 


to the Rif and the Rambam this occurs where both parties 
deposited the sums into a single purse, and according to Rashi 
and Tosafot, it occurs whenever the two parties made their 
deposits in each other's presence (Sma). If one of the par- 
ties later admits his deceit, the other may receive his money. 
Alternatively, if they agree to split the remainder between them 
they may do so (Sma). Some say that if those who deposited 
the money claim the money in court from the person they 
deposited it with, he must give each of them two hundred 
dinars in order to discharge his obligation toward Heaven 
(Rema, citing Tur), but most authorities disagree (Rambam Sefer 
Mishpatim, Hilkhot Sheila UFikadon 5:4; Shulhan Arukh, Hoshen 
Mishpat 300:1 and Shakh there). 
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The Gemara rejects this challenge: How can these cases be compared? 
There, in the case of the deposits, it is certain that at least one hundred 
dinars belongs to this Master and one hundred dinars belongs to that 
Master. Here, in the case of a sale where there is an unacceptable pro- 
portion ofimpurities mixed in, who can say that the seller did not mix 
in the entire amount intentionally? Accordingly, no proof can be drawn 
from the mishna. 


The Gemara suggests: Come and hear a support for Rav Huna’s ruling 
from the latter clause of that mishna: Rabbi Yosei says: If so, what did 
the swindler lose? He lost nothing by claiming the one hundred dinars 
that belongs to another, and he has no incentive to admit the truth. 
Rather, the entire deposit will be placed in a safe place until Elijah 
comes. Since through his lie the swindler risks losing even the one 
hundred dinars that he deposited, perhaps that will induce him to admit 
his deceit. According to Rabbi Yosei, the Sages did penalize one who 
acts deceitfully, which accords with Rav Huna’s ruling. 


The Gemara rejects the proof: How can these cases be compared? 
There, in the case of the deposits, there is certainly a swindler, and it 
is reasonable to penalize both parties in order to induce the swindler to 
admit his deceit. Here, in the case of a sale where there is an unaccept- 
able level of impurities mixed in with the produce, who can say that the 
seller intentionally mixed in anything? Perhaps the impurities were 
inadvertently mixed in during the processing. Accordingly, no proof can 
be drawn from the mishna. 


The Gemara suggests: Come and hear another support for Rav Huna’s 
ruling from a baraita: In the case of a promissory note in which the 
details of a loan with interest were written," the court penalizes the 
creditor, and he may collect neither the principal nor the interest;" 
this is the statement of Rabbi Meir. According to Rabbi Meir, the Sages 
did penalize one who acts improperly, which accords with Rav Huna’s 
ruling. 


The Gemara rejects the proof: How can these cases be compared? 
There, in the case of a loan with interest, it is already at the time of 
the writing of the bill that the lender performed the transgression of 
placing" interest upon the borrower. Since he certainly committed a 
transgression, it is reasonable that the Sages penalized him. But here, in 
the case of a sale where there is an unacceptable proportion of impuri- 
ties mixed in with the produce, who can say that the seller intentionally 
mixed in anything? Perhaps the impurities were inadvertently mixed 
in during the processing. Accordingly, no proof can be drawn from 
the baraita. 


The Gemara suggests: Come and hear a challenge to Rav Huna’s ruling 

from the latter clause of the baraita: But the Rabbis say: He may col- 
lect the principal but may not collect the interest. According to Rabbi 

Meir, the Sages did not penalize one who acts improperly, contrary to 

Rav Huna’s ruling. 


The Gemara rejects this challenge: How can these cases be compared? 
There, in the case of a loan with interest, according to strict halakha it 
is certainly permitted to collect the principal, so the Sages did not 
penalize him with regard to it. But here, in the case of a sale where there 
is an unacceptable proportion of impurities mixed in, who can say that 
the seller did not mix in the entire amount intentionally? Accordingly, 
no proof can be drawn from the mishna. 


And he may collect neither the principal nor the interest - 


HALAKHA 


A promissory note in which details of a loan with 
interest were written — 2713 ww WWW: A promis- 
sory note documenting a loan with interest may not 
be used to collect the interest, but may be used to 
collect the principal even from properties that were 
liened to the loan and have since been sold (Tosafot; 
Beur HaGra). If the interest is not specified in the 
note as a separate amount, but instead the principal 
and interest are listed together as a single sum, the 
note may not be used to collect even the principal. 
The Rema writes that nevertheless, if the borrower 
admits that he owes money, or there are witnesses 
to the loan (Sma), he must repay the principal (see 
Sma and Shakh). This is in accordance with the opin- 
ion of the Rabbis (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 4:6; Shulhan Arukh, Yoreh Dea 161:11 
and Hoshen Mishpat 52:1). 


NOTES 


void with respect to both the principal and the interest. Con- At the time of the writing he performed the placing - nywa 


Maya ns xd) Ppa ns x mia ix: It would appear that sequently, the loan is considered to be one that was made Naw mb 13X7 xi 72: The prohibition against charging 
according to Rabbi Meir, the Sages penalized the lender to verbally, without a bill, meaning that the lender will be unable interest is violated when the promissory note is written, even 
the extent that he forfeits the entire loan. In fact, this is how to collect the loan from liened property. before any money has changed hands. 


Rabbeinu Yitzhak of Dampierre, cited in Tosafot, interprets the 
Gemara. Many other early commentaries argue that Rabbi 
Meir certainly does not go that far. They explain that Rabbi 
Meir’s intention is that the bill detailing the loan is considered 


The term: Placing interest, is from the verse: “If you lend 
money to any of My people, even to the poor among you, you 
shall not be a creditor for him; nor shall you place upon him 
interest” (Exodus 22:24). 
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NOTES 

That Ravin bar Rav Nahman teaches — jana 3172 pay aT: 
The Rashbam and Rabbeinu Yona explain that this state- 
ment is cited as a support for those who say that Rav Huna’s 
ruling is strict halakha. Because in the case of the sale of 
land there is no reason that there should be a penalty, the 
fact that the same halakha applies to a different area of 
halakha demonstrates both Rav Huna’s ruling and the fact 
that it is strict halakha. 


Perek VI 
Dafos5 Amuda 


NOTES 


Whether it is less or more, etc. — 131 PEP 17 WOM y: Rab- 
beinu Yona explains that generally the seller would not 
orgo any amount of land. It is only where the seller explic- 
itly states that there may be a small discrepancy in the size 
of the land, and then the discrepancy is in fact small, that he 
orgoes the difference. Accordingly, where the discrepancy 
is great, the seller does not forgo anything. In contrast to 
his, in cases of the sale of produce, every buyer is aware 
and accepting of the fact that the produce will not be 
entirely free from impurities. Therefore, it can be assumed 
hat he is accepting of a certain proportion of impurities in 
all cases, and therefore, even if the proportion of impurities 
is greater than that, only the difference need be returned. 


Since they are fit to combine together to form nine kav - 
pap nywna ony vim: If the extra land were only 

slightly more than a quarter-kav area per beit sea, then 

its total size would still be less than the area required to 

sow nine kav: ¥4 x 30 = 7 1⁄2. It is only once the extra land is 

just below the area required to sow one-third of a kav per 
beit se‘a that its total size reaches the area required to sow 

nine kav (4 x 30 = 10). The significance of an area of nine 

kav is explained elsewhere (11a) as the minimum size at 
which it can be considered a small field. Consequently, it 

is presumed that no one would forgo land of such an area 

(Rabbeinu Yona). According to this explanation, it emerges 

that the key issue is whether the total area of the extra land 

equals the area required to sow nine kav and not whether 
it is proportionally a quarter-kav area per beit se’a. Rav Hai 

Gaon insists that the key issue is whether the size of the 

extra land reaches an unacceptable proportion, even if 
it does not amount to an area required to sow nine kav. 
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The halakha of exploitation — %37: With regard to exploita- 
tion, where merchandise is sold for a price that differs from its 
market value, the following halakhot apply: If the disparity is 
less than one-sixth of the value of the merchandise, the sum 
of the exploitation need not be returned, because it is normal 
for people to forgo a disparity in price of this proportion. If the 
disparity is greater than one-sixth, then the transaction is nulli- 
fied. The exploited party may agree to maintain the transaction, 
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HALAKHA 


Come and hear further support for Rav Huna’s ruling from that 
which Ravin bar Rav Nahman teaches (104b)." Ravin bar Rav 
Nahman’s statement is with regard to a situation when land that 
was sold is later found to be larger than stated at the time of the sale. 
If the deviation is not more than an area required to sow a quarter- 
kav of seed per beit se‘a of land, then the buyer need not return any 
land to the seller. If the proportion of extra land is larger than 
this, not only must the buyer return the extra land that is beyond 
the limit of a quarter-kav area per beit sea, but he must also return 
to him every one of the extra quarter-kav areas of land that he 
received beyond the stated area of a beit kor. The Gemara infers: 
Apparently, when one is required to return part of a sale because 
of a discrepancy that is beyond the acceptable limit of deviation, 
then one is required to return the entire discrepancy and not just 
the amount that is beyond the acceptable limit. This supports Rav 
Huna’s ruling. 


The Gemara rejects this: How can these cases be compared? 


There, in the case of the sale of land, the reason the buyer may keep 
the extra land when it is less than the acceptable limit is that the 
seller said to him: I am selling you this piece of land whether it is 
slightly less or slightly more" than a beit kor, i.e., he agrees to accept 
a small deviation from the stated area. But while an extra quarter- 
kav area per beit se'a is not significant, and therefore the seller is 
willing to forgo it, more than a quarter-kav area per beit se‘a is 
significant, and the seller is not willing to forgo any of it. Conse- 
quently, all of the extra land must be returned. By contrast, in the 
case of Rav Huna’s ruling, the buyer is aware that it is normal to have 
a certain proportion ofimpurities mixed in and accepts this possibil- 
ity from the outset. Accordingly, even if the proportion ofimpurities 
is greater than the acceptable limit, it might be sufficient if the seller 
takes back only the quantity of impurities above the acceptable limit. 


The Gemara explains why more than an area required to sow a 
quarter-kav of seed per beit sea of land is significant: The reason is 
that since all those extra areas of land are fit to combine together 
to form an area in which one could sow nine kav" of seed, the 
extra land is a significant plot of land in its own right, and therefore 
it must all be returned. The land that was sold was stated to be a 
beit kor, which is thirty beit se‘a. If the area of the extra land was 
of a proportion somewhat more than an area required to sow a 
quarter-kav of seed per beit se'a of land, then thirty such areas would 
collectively be about equal to an area required to sow nine kav. 


The Gemara suggests: Come and hear a support for Rav Huna’s 
ruling from a baraita: The halakha of price exploitation" is that if 
the disparity is less than one-sixth of the value of the merchandise, 
the merchandise is acquired immediately and the sum of the 
exploitation need not be returned. If the disparity is greater than 
one-sixth, then the transaction is nullified. If the disparity is pre- 
cisely one-sixth, the buyer has acquired the merchandise, and the 
one who benefited from the exploitation returns the entire sum of 
the exploitation. 


but he is not entitled to demand both that the transaction be 
maintained and that the sum of the exploitation be returned 
to him (Sma). Some rule that the one who perpetrated the 
exploitation is not able to renege on the deal if the other party 
does not agree. Others maintain that both parties can renege 
unless the one who was exploited has already expressed his 
willingness to accept the price or has been silent for the length 
of time that the Sages allotted for reneging on a deal, which is 


the amount of time it would take one to show the merchandise 
to an experienced merchant who can determine its value. If 
the disparity is precisely one-sixth, then the buyer acquires the 
merchandise, but the entire sum of the exploitation must be 
returned (Rambam Sefer Kinyan, Hilkhot Mekhira 12:2-4; Shulhan 
Arukh, Hoshen Mishpat 227:2-4). 
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The Gemara explains the proof: Why, in the case where the disparity 
is precisely one-sixth, is the entire sum of the exploitation returned? 
Instead, let him return only a small amount of the exploitation until 
the difference is less than one-sixth. The Gemara concludes: Learn 
from the fact that he must return the entire sum that when one is 
required to return part of a sale because of a discrepancy that is 
beyond the acceptable limit of deviation, one is required to return 
the entire discrepancy and not just the amount that is beyond the 
acceptable limit. This supports Rav Huna’s ruling. 


The Gemara rejects this: How can these cases be compared? There, 
in the case of exploitation, the seller initially said to the buyer that 
he would sell the merchandise for a sum equal to its value.” Any 
price difference should be unacceptable. But a disparity of less than 
one-sixth is not recognizable in a sale worth one hundred dinars," 
and a person will forgo it. By contrast, a disparity of one-sixth is 
considered significant, and a person will not forgo it. Consequently, 
the entire sum of the exploitation must be returned. If the disparity 
is greater than one-sixth, it is a mistaken transaction and the 
transaction is nullified. By contrast, in the case of Rav Huna’s ruling, 
the buyer is aware that it is normal to have a certain proportion of 
impurities mixed in and accepted that possibility from the outset. 
Accordingly, even if the proportion of impurities was greater than 
the acceptable limit, it might be sufficient if the seller takes back only 
the quantity of impurities above the acceptable limit. 


The Gemara suggests: Come and hear a support for Rav Huna’s 
ruling from a baraita: When one receives a field from another 
under a contract to plant" trees in it, then this field owner accepts 
upon himself that there may be ten deficient trees per every hun- 
dred" trees planted, as he is aware that not every tree planted will 
necessarily flourish. If the number of deficient trees is more than 
this, the court imposes upon him the responsibility to replace all 
of those trees, and not only the number of trees above the acceptable 
limit. This supports Rav Huna’s ruling. 


Rav Huna, son of Rav Yehoshua, said: There is no proof from this 

case, because any time there are more than this number of deficient 
trees, the overall area that contains the deficient trees is of a size 

equivalent to a whole field. Therefore, the contractor is comparable 

to one who comes to plant a whole field from the outset," who has 

not fulfilled his remit if he plants only a few trees; rather, he must 
plant the entire area. But in the case of Rav Huna’s ruling, the impuri- 
ties never constitute an independent unit; consequently, it might be 

sufficient if the seller takes back only the quantity of impurities that 
is above the acceptable limit. 


NOTES 


He initially said to the buyer that he would sell it for a sum 
equal to its value - mb Wax MPI MY KIPYA: The Gemara’s 
intent is that a buyer expects to receive for his money an item that 
is worth the money he paid. He is willing to forgo a small discrep- 
ancy between the value and the price, but where the discrepancy 
is great, he is unwilling to forgo anything. This is unlike the sale 
of produce, where the buyer assumes that he will not receive 
produce that is completely free of impurities. Since he intends to 
purchase produce with a certain proportion of impurities, then if 
the proportion of impurities is greater than he expected, only the 
difference need be returned (Ri Migash; Ramah). 


Is not recognizable in a sale worth one hundred dinars 
[bemaneh] - ma mt xd: The Rashash states that the term: 
Worth one hundred dinars, should be deleted from the Gemara, 
as the essential point is the ratio of the exploitation to the value 
of the item, and the amount the item is worth is irrelevant. The 
Ritva had a version of the Talmud that reads: Is not recognizable 
in the item [bemana], referring to the item being sold. 


Ten deficient trees [buriot] per hundred — mend nina wy: 
Some explain that buriot refers to trees that do not bear fruit. 
Others suggest that it is referring to trees that do not take root 
and therefore need to be removed (Ritva). Still others explain that 
it is referring to a whole row of trees, and the intent is that the 
contractor entirely failed to plant ten rows of trees (Ri Migash). 

The Rambam had a text of the Gemara that reads: A sea, 
instead of: One hundred [me'a]. The Meiri questions this version, 
because in the Jerusalem Talmud (Shevi‘t 1:2) it is stated that it 
is normal to plant only ten trees in a beit sea, and clearly the 
intention is not that all ten trees were deficient. He explains that 
according to this version, the case involves grape vines, not trees, 
as vines are planted much closer together and it is reasonable that 
up to ten vines in each beit sea were deficient. 


To one who comes to plant from the outset — nonon yor xI: 
The Rashbam explains that more than ten trees are considered 
to be a significant number, which cannot be disregarded; if that 
many are deficient then the worker is not considered to have 
fulfilled his contract. Consequently, he cannot simply replace the 
deficient trees but is required to fulfill his initial remit and plant 
the entire field with good trees. 


HALAKHA 


When one receives a field from another to plant, etc. - 


nay ye) nana mw bapan: When a fie 


d owner con- 


tracts a person to plant trees in his field, the field owner 


accepts upon himself that there may be 
trees, i.e., barren trees, in each beit se'a; thi 
to the version of the Gemara held by Ri 

say that he accepts upon himself that the 
barren trees per every hundred trees p 


ten deficient 
s is according 
igash. Some 
re may be ten 
anted; this is 


according the version of the Gemara held by Rambam 


(see Sma). If there are more than this, then 


he contractor 


is required to replace all of the barren trees with fruit 
trees (Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:11; 


Shulhan Arukh, Hoshen Mishpat 330:1). 
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HALAKHA ——— 
I am selling to you this cellar - p 3310 9K TANIA: If one 
states that he is selling a cellar and does not mention the 
word wine, then the sale is valid even if the cellar contains 
only wine that has turned into vinegar. This is in accordance 
with the opinion stated in the baraita (Rambam Sefer Kinyan, 
Hilkhot Mekhira 17:8; Shulhan Arukh, Hoshen Mishpat 230:4). 


One who sells a barrel of wine, etc. — 131) Man a237: If 
one states that he is selling: A barrel of wine, he is required 
to provide a barrel that contains only good-quality wine that 
is suitable for cooking. If one states that he is selling: This 
barrel of wine, then the sale is valid even if the barrel contains 
wine of a quality sold in the shops, which has begun to sour 
(Rambam Sefer Kinyan, Hilkhot Mekhira 17:8; Shulhan Arukh, 
Hoshen Mishpat 230:2, 3). 
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§ The mishna teaches: When purchasing a cellar containing 
barrels of wine, one accepts upon himself that up to ten barrels 
of souring wine may be present in each hundred barrels purchased. 
The Gemara asks: What are the circumstances of the sale? If 
one said to the buyer: I am selling to you a wine cellar, with- 
out specification of which cellar he meant, it is difficult, as the 
Gemara will soon explain. And if he said to him: I am selling to 
you this particular wine cellar, it is difficult. 


The Gemara elaborates: If he said to him: I am selling to you this 
particular wine cellar," it is difficult, as it is taught in a baraita: If 
one said to a buyer: I am selling to you a wine cellar, then he is 
required to give him wine that is all of good quality, i.e., the buyer 
does not have to accept any quantity of souring wine. If he said: I 
am selling to you this particular wine cellar, then he may give him 
the wine that is in his possession, even if it is of the quality that is 
sold in the shops," i.e., it is beginning to sour. If he said: Iam 
selling to you this particular cellar," without mentioning the 
word: Wine, then even if everything he gives him is wine that had 
turned into vinegar, it has come to the buyer and the sale is valid. 
The mishna’s ruling that the buyer must accept that up to ten per- 
cent of the wine might be souring does not accord with any of the 
rulings of the baraita. 


The Gemara answers: Actually, the mishna concerns a case when 
he said to the buyer: I am selling to you a wine cellar, without 
specification of which cellar he was selling. And emend the baraita 
and teach the following qualification in the first clause of the 
baraita: And the buyer accepts upon himself" that up to ten 
barrels of souring wine may be present in each hundred barrels 
purchased. 


The Gemara challenges this addition: But if he sold the buyer a 
wine cellar without specification of which one he was selling, 
does the buyer accept upon himself any souring wine at all? Didn’t 
Rabbi Hiyya teach: One who sells a barrel of wine" to another 
must give him wine that is all of good quality? The Gemara 
answers: A barrel is different, because the wine inside is all one 
body of wine’ of the same quality. 


The Gemara once again challenges the addition: But didn’t Rav 
Zevid teach a baraita of the school of Rabbi Oshaya: If one says 
to a buyer: I am selling to you a wine cellar, then he is required 
to give him wine that is all of good quality? Similarly, ifhe said: I 
am selling to you this particular wine cellar, then he is required 
to give him wine that is all of good quality, but the buyer accepts 
upon himself ten souring barrels per hundred barrels. 


This cellar, etc. — 3) m Aya: The distinction is that one who 
states that he will sell: A wine cellar, is defining his sale as wine, 
and therefore the buyer can expect to receive wine of good 
quality. If one states that he will sell: This wine cellar, then 
although he mentions wine, the sale is defined in terms of the 
contents of the cellar, and so the sale is valid even if the wine 


is of substandard quality. 


Wine that is sold in the shops — nuna 73/237 p»: Rabbeinu 
Gershom Meor HaGola explains that when one notices that 
his wine is beginning to turn sour, he sells it to a shopkeeper 
who will be able to sell it quickly before it completely sours. This 
type of wine is sold to passing customers who are not particular 
about its quality. Therefore, although this wine is described later 
(96a) as having the smell of vinegar but the taste of wine, it is 


still regarded as wine (see Tosafot). 


NOTES 


And teach in the first clause of the baraita, and he accepts 
upon himself - voy Sapa xaT xv UM: The intent of 
the addition is that when the bavaita states that one who sells a 
wine cellar must provide good-quality wine, itis still acceptable 
if one-tenth of those barrels have wine that is souring. 

The Rashba, the Ritva, and the Ran write that the Gemara 
is not actually emending the text of the baraita but merely 
clarifying its meaning. 


Because it is all one wine — X17 KAN In KoT: The Rash- 
bam explains that since it is all in one barrel, all the wine will 
be of the same quality. The Rashba explains that originally 
the Gemara understood that Rabbi Hiyya was referring even 
to a case where one sold a number of jugs of wine that are 
equivalent in volume to a barrel, and since they are in different 
containers they could be of varying quality. The Gemara then 
rejects that possibility and says that Rabbi Hiyya is referring only 
to a case where all of the wine is together in a barrel (see Ran). 
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Rav Zevid concludes: And this is the case of the storeroom," 
i.e., the cellar, that the Sages taught in the mishnaa. It is clear 
from this baraita both that it contradicts the suggested addition 
to the previous baraita, and that the mishna concerns a case 
where one specified which wine cellar he was selling. 


Rather, as indicated by the baraita, the mishna also concerns a 
case where one says to the buyer: I am selling you this particular 
cellar, and because he specified a particular cellar the buyer 
accepts upon himself the possibility that up to ten barrels per 
hundred might be sour. 


Having retracted the addition to the first baraita, the Gemara 
asks: If so, it is difficult to reconcile the first baraita, which 
rules that if the seller specified that he was selling this cellar, he 
must provide wine that is all of good quality, with the second 
baraita, that of Rav Zevid, which rules with regard to the same 
case, in which the seller specified he was selling this cellar, that 
the buyer accepts that up to ten barrels per hundred may contain 
souring wine. 


The Gemara answers: This is not difficult. This baraita is refer- 
ring to a case where the buyer said to him that he needs the 
wine for cooking," and therefore he requires good-quality wine, 
whereas that baraita is referring to a case where the buyer did 
not say to him that he needs the wine for cooking. The Gemara 
elaborates: The second baraita, taught by Rav Zevid, is referring 
to a case where the buyer said that he needs the wine for cook- 
ing, whereas the first baraita is referring to a case where the 
buyer did not say to him that he requires it for cooking. 


The Gemara concludes: Therefore, the halakha is that if one said 
that he is selling: A wine cellar, and the buyer said to him: I 
need the wine for cooking," then the seller is obligated to give 
him wine that is all of good quality. If one said that he is selling: 
This particular wine cellar, and the buyer said to him: I need 
the wine for cooking, then the seller is obligated to give him 
wine that is all of good quality, but the buyer accepts upon 
himself ten barrels of souring wine in each hundred barrels 
purchased. If one said that he is selling: This particular wine 
cellar, and the buyer did not say to him: I need the wine for 
cooking," then the seller may give to him the wine that is in his 
possession, even if it is of a quality that is sold in the shops, i.e., 
it is beginning to sour. 


A dilemma was raised before the Sages: If one said that he is 
selling: A wine cellar, and the buyer did not say to him: I need 
the wine for cooking, what is the halakha? Rav Aha and Ravina 
disagree about this. One says: The buyer must accept ten 
barrels of souring wine per hundred, and the other one says: 
The buyer need not accept any barrels of souring wine. 


The Gemara explains their reasoning. The one who says that the 
buyer must accept ten barrels of souring wine per hundred 
infers this though a precise reading of the baraita of Rav Zevid, 
as it teaches: If one says: I am selling to you a wine cellar, then 
he is required to give him wine that is all of good quality. And 
we interpreted this baraita as referring to a case where the buyer 
said to him: I need the wine for cooking. The Gemara explains 
the inference: The only reason that he must provide him with 
wine that is all of good quality is that the buyer said to him that 
he needed it for cooking. By inference, where the buyer does 
not say to him: I need it for cooking, the buyer must accept 
ten barrels of souring wine per hundred. 


NOTES 


And this is the storeroom, etc. — 131 ¥4x wT: Since Rabbi 
Oshaya was a disciple of Rabbi Yehuda HaNasi, the redac- 
tor of the Mishna, it is assumed that he knew the correct 
explanation of the mishnayot. Therefore, this baraita taught 
from his school is considered the authoritative explanation 
of the mishna rather than being regarded as an unattributed 
baraita that may be presenting an alternative opinion to that 
of the mishna. 


For cooking - napa: When wine is used in cooking, only a 
small quantity is used each time, and so it takes much longer 
to finish the entire amount than when it is used for drinking. 
As the wine consequently needs to maintain its quality over 
a much longer period, wine that is already even slightly sour 
is unsuitable (Rashbam). The Rashbam (98a) notes that the 
halakha applies if one purchases wine and states explicitly 
that he intends to consume it slowly over a long period of 
time. 


HALAKHA 

He said to him, | need it for cooking - map) mb ‘wax: One 
who states that he is selling: A cellar of wine for cooking, or: A 
cellar for cooking, is required to provide wine that is all of good 
quality. Nevertheless, the buyer must accept upon himself 
that up to ten barrels per hundred may contain souring wine. 
Ifthe buyer states that he wishes to purchase wine in order to 
consume it over an extended period, the halakha is the same 
as if it were sold for cooking (Rambam Sefer Kinyan, Hilkhot 
Mekhira 17:7-8; Shulhan Arukh, Hoshen Mishpat 230:1-2). 


He did not say to him, | need it for cooking - ab nx xb 
napa: If one states that he is selling: This wine cellar, and 
the buyer specified that the wine would be used for cooking, 
then he must provide wine that is of a quality at least that 
of wine sold in the shops, i.e., mediocre-quality wine. The 
buyer must accept upon himself that up to ten barrels per 
hundred may contain souring wine, as in disputes between 
Rav Aha and Ravina the halakha is ruled in accordance with 
the lenient opinion (Rambam Sefer Kinyan, Hilkhot Mekhira 
17:7-8; Shulhan Arukh, Hoshen Mishpat 230:1, 3, and Beer 
HaGola there). 
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NOTES 


Infers through a precise reading of the baraita - p» 
seman: Neither Rav Aha nor Ravina had clear support 


for his opinion, but each inferred his opinion from differ- 


ent baraitot. They reasoned that the case not mentioned 
in the baraita is governed by a different halakha than 
the case that is mentioned, as otherwise that case would 
have been mentioned as well. 


Wine...sold in the shops — mina 131937 7%»: As explained 
earlier, this is referring to wine that has begun to sour, i.e., 
it already has a vinegar-like odor but still has the taste of 
wine. Since it is still potable, one is certainly required to 
recite a blessing before drinking it. The issue addressed 
by the Gemara is whether the deterioration of its quality 
renders the wine unfit to have the special blessing for 
wine recited over it. 
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And the one who says that the buyer need not accept any barrels 
of souring wine infers this through a precise reading of the first 
baraita," as it teaches: If one says: I am selling to you a wine cellar, 
then he is required to give him wine that is all of good quality. And 
we interpreted this baraita as referring to a case where he did not 
say to him: I need the wine for cooking, and even so, the buyer need 
not accept any barrels of souring wine. 


The Gemara asks: But then, according to the one who infers his 
opinion through a precise reading of the baraita of Rav Zevid, 
the first baraita poses a difficulty. The Gemara answers that accord- 
ing to his opinion, the baraita is incomplete and this is what it is 
teaching: If one says: I am selling to you a cellar of wine, then he is 
required to give him wine that is all of good quality. In what case 
is this statement said? It is said in a case where the buyer said to 
him: I need the wine for cooking. By inference, where the buyer did 
not say to him: I need the wine for cooking, the buyer must accept 
ten barrels of souring wine per hundred. And if one said that he is 
selling: This particular wine cellar, and the buyer did not say to 
him: I need the wine for cooking, then one may give to him the 
wine that is in his possession, even if it is of a quality that is sold in 
the shops, i.e., it is beginning to sour. 


The Gemara asks: And according to the one who infers his opinion 
through a precise reading of the first baraita, the baraita of Rav 
Zevid poses a difficulty, as we interpreted it as referring to a case 
where the buyer said to him: I need the wine for cooking. And this 
opinion inferred that if the buyer did not say to him: I need it for 
cooking, then the buyer must accept ten barrels of souring wine 
per hundred. 


The Gemara answers: The same is true according to both baraitot, 
that even where the buyer did not say to him: I need the wine for 
cooking, the buyer need not accept ten barrels of souring wine. And 
there is no proof from the fact that we interpreted the baraita as 
referring to a case where he said to him: I need it for cooking, since 
we did so only due to the difficulty of the contradiction between 
the ruling of the first baraita in the case where the seller specified 
that he was selling this cellar and the ruling of the baraita of Rav 
Zevid in the same case where the seller specified he was selling this 
cellar. Due to that difficulty, the entire baraita was interpreted as 
referring to a case where the buyer said: I need the wine for cooking, 
despite the fact that in the case where he did not mention a specific 
cellar it makes no difference whether or not he said so. 


§ Apropos wine that is sold in the shops, the Gemara considers 
additional halakhot pertaining to such wine: Rav Yehuda says: Over 
wine of the same quality as that which is sold in the shops," one 
recites the standard blessing for wine: Who creates fruit of the 
vine. Despite the fact that such wine is not of the highest quality, it 
is still regarded as wine. And Rav Hisda said: Over wine that has 
formed a film as it begins to sour, why do I need to recite the bless- 
ing for wine? Since it has begun to sour, it is no longer regarded as 
wine. Instead, one should recite the generic blessing recited over 
foods of lower importance: By Whose word all things came to be. 


The Gemara raises an objection to Rav Yehuda’s opinion. It is taught 
in a baraita: Over bread that has become moldy," and over wine 
that has formed a film, and over a cooked dish that has spoiled, 
one recites the blessing: By Whose word all things came to be. 
Since these foods have partially spoiled, it is inappropriate to recite 
the specific blessings designated for such foods in their fresh state. 
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HALAKHA 


Over bread that has become moldy, etc. -^ai nwayw nomby: and over wine that has the odor of wine but tastes like vinegar 
One recites the blessing: By Whose word all things came to be, 
over a cooked dish that is slightly spoiled, as well as over all other 
foods that spoiled only slightly but remain edible (Beit Yosef) 


(Rambam Sefer Ahava, Hilkhot Berakhot 8:8; Shulhan Arukh, Orah 
Hayyim 204:1 and Taz there, and see 272:3 and Magen Avraham 
there). 
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Rav Zevid said: Rav Yehuda concedes that one does not recite 
the blessing of: Who creates fruit of the vine, on wine made from 
grape seeds that is sold on the street corners." It is to such signifi- 
cantly inferior wine that the baraita refers. Wine sold in the shops 
still has the taste and appearance of wine, so one should recite the 
standard blessing for wine. 


Abaye said to Rav Yosef: This is the opinion of Rav Yehuda, and 
this is the opinion of Rav Hisda. In accordance with whose 
opinion does the Master hold? Rav Yosef said to him: I know 
a baraita" from which it is possible to derive the halakha. 


As it is taught in a baraita (Tosefta, Terumot 2:8): With regard to one 
who inspects a barrel" to see if it still contains enough wine to 
continually mentally separate teruma from it to exempt other 
untithed wine he has, until all the wine in that barrel would be 
teruma and would be given to a priest, and afterward the contents 
of the barrel were found to have turned to vinegar, which cannot 
be set aside as teruma for untithed wine, then all three days after he 
had last inspected it, it is definitely viewed as having been wine, and 
any wine for which teruma was separated during those days is tithed. 
From that point onward, more than three days after the previous 
inspection, it is uncertain" as to whether it had already turned to 
vinegar, and any wine for which teruma was separated during those 
days is not tithed. 


The Gemara clarifies: What is the baraita saying?" Rabbi Yohanan 
says that this is what it is saying: For all of the first three days 
following the inspection, it is definitely viewed as having been wine 
that had not yet turned to vinegar. From that point onward, it is 
uncertain as to whether it had already turned to vinegar. Accord- 
ingly, any wine for which teruma was separated after those three days 
by means of designating the contents of that barrel as teruma has 
an uncertain status. 


What is the reason? The process in which wine turns sour and 
becomes vinegar starts with the wine at the top of the barrel; and 
it is that wine which he tasted when he inspected it, and at that 
time it had not yet soured. And even if you say that immediately 
after he tasted it the wine began to sour, during the following three 
days it would have the odor of vinegar and its taste would be of 
wine, and anything that has an odor of vinegar but its taste is 
of wine" is regarded as wine. 


One who inspects a barrel - 


WANT NX PTIT: In a case where 


HALAKHA 
opinion in tractate Avoda Zara (66a), and the halakha is always 


one inspected a barrel containing untithed wine and confirmed 
hat the wine had not soured, and afterward he designated 
some of that wine as teruma for wine in a different barrel, and it 
was later discovered that the wine in the first barrel had at some 
point soured and turned to vinegar, designation of the wine as 
teruma that took place during the first three days following the 
first inspection is valid. Designations that took place thereafter 
are of uncertain status and teruma should be designated again 
rom wine that is still of good quality. This is in accordance with 
he opinion of Rabbi Yohanan. Although Rabbi Yehoshua ben 
Levi was Rabbi Yohanan's teacher, and the halakha is normally 
decided in accordance with the opinion of a teacher when he 
disagrees with his disciple, nevertheless in this case Rava, who 
is a later authority, rules in accordance with Rabbi Yohanan’s 


decided in accordance with the later authority of that period. This 
is also how the Sages of the South interpreted Rabbi Yehoshua 
ben Levi's opinion (Rambam Sefer Zera‘im, Hilkhot Terumot 5:24). 


Has an odor of vinegar but its taste is of wine - xbn PI 
yan mayor: A beverage that has smells like vinegar but tastes 
like wine is regarded as wine. One recites the blessing: Who 
creates fruit of the vine, over it, and it may be used for the sanc- 
tification of Shabbat. This is in accordance with the opinion of 
Rabbi Yohanan, since both the Sages of the South and Rava 
follow his opinion. Nevertheless, it is preferable that only the 
highest-quality wine be used for the sanctification of Shabbat 
(Rambam Sefer Zemanim, Hilkhot Shabbat 29:17; Shulhan Arukh, 
Orah Hayyim 204:3, 272:3). 


NOTES 


On wine made from grape seeds that is sold on the 
street corners — NMI WP JAIWT Kaya: The quality 
of such wine is inferior to that of wine that is sold in the 
shops, to the extent that even its taste becomes vinegary. 
This wine was sold at the street corners at the edge of 
the city to travelers who did not wish to take the time 
to enter the city and go to a shop; they were prepared 
to drink even low-quality wine (Rabbeinu Gershom). 
Alternatively, the reference is to wine that was sold to 
the poorest people in the city, who were unable to afford 
higher-quality wine (Meiri). 


| know a baraita — ay? Kyaa: The Rashbam points 
out that the meaning of the baraita is unclear, as Rabbi 
Yohanan and Rabbi Yehoshua ben Levi disagree as to 
its intent. He explains that Rav Yosef means that he was 
sure that the answer could be derived from the baraita, 
although he did not specify what conclusion would be 
reached. 


NOTES 
One who inspects a barrel - anit ny ptian: The Rash- 
bam explains that one performs the inspection by draw- 
ing a small quantity of wine from the top of the barre 
and tasting it. Since the barrel contains untithed wine, the 
Rashbam emphasizes that it is necessary to first separate 
teruma from the wine he is tasting (Maharam Lublin). 
Tosafot disagree, as they claim that it is not necessary for 
one to actually drink the wine in order to inspect it; it is 
sufficient to smell it, as if it has the odor of wine then i 
certainly also has the taste of wine. 


Definitely. ..uncertain —ab...2%671; The Rashbam explains 
that the baraita is in accordance with the opinion of 
Rabbi Yehuda HaNasi, who holds that wine and vinegar 
are considered two separate types of food with regard to 
teruma, and therefore one cannot designate vinegar as 
teruma for wine. According to this explanation, the baraita 
is not in accordance with the halakha, as the halakha 
follows the opinion of the Rabbis that vinegar and wine 
are considered to be the same type and such a designa- 
tion is valid. Other early commentaries suggest that the 
baraita can be understood even in accordance with the 
opinion of the Rabbis. Although the Rabbis hold that 
one may designate vinegar as teruma for wine, vinegar 
and wine are sufficiently distinct that the designation 
is effective only when one has intent to designate one 
for the other. If one was under the misconception that 
he was designating wine as teruma when in fact it was 
actually vinegar, the designation is ineffective (Ramah; 
Rashba; Meiri). 


© 


What is it saying — Wax NA: The ruling of the baraita is 
somewhat ambiguous. It could be interpreted as referring 
to the first three days following the inspection, meaning 
that the teruma designation at that time is definitely valid, 
or it could be referring to the last three days preceding the 
discovery that it was vinegar, meaning that the teruma 
designation at that time is certainly invalid. 
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HALAKHA 
Strong vinegar - XPna"D xon: If wine has soured to the 
extent that it bubbles when poured, it may be presumed 
that it had already turned into vinegar at least three days 
beforehand. Consequently, if a gentile had touched it 


during that time, that liquid is not forbidden for con- 


sumption, because the prohibition against drinking wine 
that a gentile touches does not apply to vinegar (Shulhan 
Arukh, Yoreh De'a 123:7-8). 


NOTES 


In the domain of the seller — 131 mwya: The Rashbam 
explains that this applies specifically to a case where the 


wine is still in the barrel in which the seller had kept it. 


Had it been transferred to a different barrel, the souring 


could be blamed on the effect of that barrel on the wine. 


Since it was not transferred to a new barrel, it is apparent 
that the process of souring must have already begun 


while the wine was still in the possession of the seller. 


Consequently, it emerges that the seller did not actually 


sell good-quality wine but instead sold souring wine, 


and therefore the entire sale is a mistaken transaction. 


26 
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And Rabbi Yehoshua ben Levi says that there is a different 
interpretation of the baraita: For all of the last three days 
preceding the discovery that the wine had turned into vinegar, 
it is definitely viewed as having been vinegar. From that point 
and earlier, until the time it had been inspected, it is uncertain 
whether or not it was wine or vinegar. 


What is the reason? The process in which wine turns sour and 
becomes vinegar starts with the wine at the bottom of the barrel, 
and therefore, since the inspection was limited to the wine at the 
top of the barrel, it is possible to say that wine at the bottom had 
already started to sour and one was unaware of it. Consequently, 
itis possible that on the day he tasted it the wine turned entirely 
into vinegar. And even if you say that the process in which wine 
turns sour and becomes vinegar starts with the wine at the 
top of the barrel, and it is that wine that he tasted when he 
inspected it and at that time it had not yet soured, perhaps 
immediately after he tasted it the wine began to sour, in which 
case its odor would be of vinegar and its taste of wine, and 
anything that has an odor of vinegar but its taste is of wine 
is regarded as vinegar. 


The Sages of the South taught another interpretation of the 
baraita in the name of Rabbi Yehoshua ben Levi: For the first 
three days it is definitely viewed as having been wine. For the 
last three days it is definitely viewed as having been vinegar. The 
status of the wine during the intervening period is uncertain. 


The Gemara asks: This matter itself is difficult, as, since you said 

that for the first three days it is definitely viewed as having been 

wine; apparently, if it has the odor of vinegar but its taste is 

of wine it is regarded as wine. But then you said that for the last 

three days it is definitely viewed as having been vinegar; appar- 
ently, if it has the odor of vinegar but its taste is of wine it is 

regarded as vinegar, as it can be established only that the odor 
had changed three days ago. 


The Gemara resolves the difficulty: The Sages of the South hold 
that as long as the wine still tastes like wine, it is regarded as wine. 
When they said that when a barrel is found to contain vinegar it 
is certain that the wine had already turned into vinegar three 
days previously, they were referring to a case where the barrel 
was found to contain strong vinegar," as, had it not already 
soured three days previously, the barrel would not have been 
found to contain strong vinegar; rather, it would contain only 
mild vinegar. 


Rav Yosef claimed that this baraita can serve as proof with regard 
to which blessing is recited over wine that has the odor of vinegar 
but tastes like wine. Having cited three different interpretations 
of the baraita, the Gemara asks: In accordance with whose 
interpretation did Rav Yosef resolve the question of which bless- 
ing to recite? Rav Mari and Rav Zevid disagree about it. One 
said that Rav Yosef resolved it in accordance with the interpre- 
tation of Rabbi Yohanan, that this liquid is regarded as wine and 
the blessing for wine should be recited over it. And one said 
that Rav Yosef resolved it in accordance with the interpretation 
of Rabbi Yehoshua ben Levi, that the liquid is regarded as vin- 
egar and the generic blessing: By Whose word all things came 
to be, should be recited over it. There is no definitive resolution 
of the dispute. 


§ An amoraic dispute was stated with regard to one who sells 
a barrel of wine to another, and following the sale it turned to 
vinegar. Rav said: Ifit soured during any of the first three days 
following the sale, it is presumed that it had already began to sour 
in the domain of the seller," and he bears financial responsibility 
for it; from that point onward, it is presumed that the wine 
soured in the domain of the buyer, and it is his loss. 
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And Shmuel said: Even if the wine sours shortly after the pur- 
chase, the seller does not bear responsibility, as the wine" is 
agitated as it is carried upon the shoulders of its new owner, 
causing it to sour quickly. 


Rav Yosef ruled in an actual case in accordance with the opin- 
ion of Rav, in which beer" spoiled shortly after it was sold, and 

in accordance with the opinion of Shmuel in a similar case 

involving wine. And the halakha is in accordance with the 

opinion of Shmuel. 


§ The Sages taught in a baraita: Whether one drinks date 
beer," or barley beer," or a beverage made from soaking pom- 
ace from the production of wine" in water, known as tamad, 
one recites over them the blessing: By Whose word all things 
came to be. Aherim say: Over wine made from pomace that 
has the taste of wine one recites the blessing: Who creates 
fruit of the vine. Rabba and Rav Yosef both say: The halakha 
is not in accordance with the opinion of Aherim. 


Rava said: According to the opinions of everyone mentioned 
in the baraita, if one poured three jugs of water over grape 
pomace® and then, after removing the pomace, the volume of 
the resulting beverage came to four jugs, then that beverage is 
regarded as wine. Evidently, a quarter of the resulting beverage 
is from juice that was contained in the pomace, which is pure 
wine, and that is a sufficient ratio for the beverage as a whole to 
be regarded as wine. The Gemara interjects Ravas comments: 
With this statement, Rava conforms to his standard line of 
reasoning, as Rava said: Any wine that does not contain three 
parts water to one part pure wine is not regarded as wine, as it 
is excessively strong. 


NOTES 


In accordance with the opinion of Rav in which beer — mma 
twa 177: The Gemara later explains (98a) that sometimes 
one’s wine sours as a punishment for his arrogance. The Gemara 
bases this on the verse: “Wine is a treacherous dealer; the 
haughty man abides not” (Habakkuk 2:5). The Rashbam explains 
that Rav Yosef understood that this applies only to wine and not 
to beer. The responsibility for the beer spoiling is not automati- 
cally placed on the buyer just because he is the current owner. 
Other commentaries contend that Rav Yosef's ruling was based 
only on his own experience, as he had found that wine was 
sensitive and that it soured when agitated, unlike beer. 


Date beer, etc. — 3) oan YW: Generally, the blessing recited 
before eating a fruit is: Who creates fruit of the tree, and the 
blessing for produce that grows from the ground is: Who creates 
fruit of the earth. When a product is derived or extracted from 
fruit, and the fruit is no longer in its original form, e.g. fruit juice, 
a different blessing is recited. In some cases the product has a 
greater significance and importance than the raw fruit. In such 
cases the Sages instituted a unique blessing to be recited on the 
product. For example, over grapes one recites the blessing: Who 
creates fruit of the tree, but over wine one recites: Who creates 
fruit of the vine. Similarly, over wheat one recites: Who creates 
fruit of the earth, but over bread one recites: Who brings forth 
bread from the earth. When the derivative product does not have 
great significance, one recites over it the generic blessing of: By 


Whose word all things came to be. Date beer and barley beer are 
in this category; they are not the original form of the fruit or the 
grain and are not more significant than it. 


Pomace from the production of wine — } "yaw: The baraita is 
not referring to the grape pomace itself, which is not edible, but 
o a beverage that is created by steeping in water the pomace 
hat remains after fermenting wine from grapes. Such pomace 
had absorbed some wine during production; therefore, when it 
is steeped in water, some of the wine seeps out and mixes with 
he water, forming a beverage with the taste and odor of wine 
and even some alcohol. In order for the beverage to warrant 
he blessing of: Who creates the fruit of the vine, there must be 
he same ratio of wine released from the pomace to the water 
in which it is steeped as when pure wine is mixed with water, 
resulting in a potable liquid. The Rashba and the Ritva note that 
his applies only to pomace from grapes that were fully pressed, 
hereby removing all their natural juices, or where one uses grape 
pits. The liquid contained within them is only the wine they 
absorbed in production. If one uses pomace from grapes that 
had been trampled by foot, then it is presumed to still contain 
some natural juices. Therefore, the beverage produced from 
soaking it in water is considered to be wine, even if the ratio is 
ess than what is required for a mixture of pure wine and water. 
Rabbeinu Tam cited in Tosafot holds that this ratio is applied 
in all cases. 


HALAKHA 


The wine, etc. — 131 < Yam: When one purchases wine, i 
the wine is decanted from the seller's jugs into the buyer's, 
then even if it sours immediately the seller is not liable. 
This is the halakha even if the buyer had not yet lifted i 
up (Sma). This is in accordance with the opinion of Shmuel, 
as explained by the Rif (Rambam Sefer Kinyan, Hilkhot 
Mekhira 17:3; Shulhan Arukh, Hoshen Mishpat 230:5). 


Beer — X12: In the case of one who purchases beer tha 
remains in the barrels of the seller, if it sours within three 
days of the sale, the seller must reimburse the buyer. If 
he buyer had not tasted the beer before he purchased 
it, the burden of proof is upon him. This applies even i 
he beer still tastes like beer, but smells like vinegar (Sma, 
based on Tur). If it sours after three days, it is considered 
he buyer's loss, and even if he has not yet paid the seller, 
he must do so. These halakhot are in accordance with the 
opinion of Rav Yosef, who rules like Rav with regard to beer 
Rambam Sefer Kinyan, Hilkhot Mekhira 17:4; Shulhan Arukh, 
Hoshen Mishpat 230:7). 


Whether date beer or barley beer — DVan 13v Im% 
DY w myI: Over beer made from dates or barley 
one recites the blessing: By Whose word all things came 
to be (Rambam, Sefer Ahava, Hilkhot Berakhot 8:8; Shulhan 
Arukh, Orah Hayyim 204:1). 


Pomace from the production of wine — } yaw: One 
who drinks the juice of grape pomace that has not been 
steeped in water, e.g., producing the juice by pressing the 
pomace, recites the blessing: Who creates the fruit of the 
vine (see Mishna Berura). Even if it has been diluted to a 
ratio of three parts water to one part wine from the pom- 
ace, it is regarded as full-fledged wine, and the blessing is: 
Who creates the fruit of the vine. If the proportion of water 
is greater than this, then even if the resulting beverage 
tastes like wine and smells like wine, the blessing is: By 
Whose word all things came to be. This is in accordance 
with the opinion of the Rabbis and the ruling of Rabba, 
Rav Yosef, and Rava. 

These rulings refer only to the wine that was drunk dur- 
ing the mishnaic and talmudic periods. Nowadays, wine is 
not as strong as it was then, and even where the dilution 
is significant, the blessing: By Whose word all things came 
to be, is recited. The level of dilution at which the resulting 
beverage is no longer regarded as wine is dependent on 
the custom in each locale. The Rema adds that once one 
part wine is diluted into six parts water, the blessing is 
certainly: By Whose word all things came to be, even if 
the beverage still tastes like wine (Rambam Sefer Ahava, 
Hilkhot Berakhot 8:9; Shulhan Arukh, Orah Hayyim 204:5-6 
and Magen Avraham there). 


BACKGROUND 


One poured three jugs of water over grape pomace - 
xon xay: The practice in talmudic times was to try to 
maximize the quantity of wine that could be produced 
from a given quantity of grapes. Therefore, after the grapes 
had first been pressed and the resulting juice fermented 
into wine, the leftover grapes and pomace from the wine 
would be removed and steeped in water. This would 
allow any remaining juices and any wine that had been 
absorbed during the previous stage to seep out into the 
water, thereby producing a second product that was 
called tamad. Even though it contained some alcohol, it 
was very weak. Nevertheless, if a significant amount of 
wine seeped out from the pomace, then the tamad was 
regarded like any other wine that had been diluted for 
drinking. The amount of wine that would seep out varied 
depending on the quality of the pomace and on how 
the wine was made. Sometimes the process would be 
repeated numerous times, producing successively weaker 
products. 
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—————— HALAKHA = ———————— 
Poured three, etc. - "131 xb iat: The blessing for a bever- 
age that was made by steeping grapes that were previously 
pressed to make wine is dependent on the ratio of the water 
to the wine that seeps out from those grapes. If the ratio 
is one to three or greater, then one recites the blessing: 
Who creates fruit of the wine. If one used grapes that were 
trampled by foot, not pressed, then the beverage produced 
by steeping them in water is considered full-fledged wine 
even if the volume of the beverage after removal of the 
grapes is equal to the volume of the water that they were 
steeped in, in accordance with the opinion of the Ramban 
(Shulhan Arukh, Orah Hayyim 204:6). 
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Rava continues: If one poured three" jugs of water over pomace, 
and the volume of the resulting beverage still came to three jugs, 
then itis nothing, i.e., itis not regarded as wine. When the tanna‘im 
in the baraita disagree is in a case where one poured three jugs of 
water over pomace and the volume of the resulting beverage came 
to three and a half jugs, as the Rabbis, i.e., the first tanna, hold 
that three jugs of water were absorbed into the pomace and then 
the same three jugs of water seeped out of the pomace; therefore, 
there remains halfa jug of the resulting beverage that was originally 
pure wine contained in the pomace. But half a jug of pure wine 
mixed into six half-jugs of water is nothing, i.e., the mixture is 
too weak to be regarded as wine. 


And Aherim hold that three jugs of water were absorbed into 
the pomace but only two and a half jugs of water seeped out of 
the pomace, as one jug of water replaced the one jug of pure wine 
contained in the pomace. Therefore, there remains one jug of the 
resulting beverage that is pure wine that was previously contained 
in the pomace. And one jug of pure wine mixed into two and a 
half jugs of water is regarded as full-fledged wine. 


The Gemara asks: And where the volume of the resulting beverage 
is greater than the amount of water that was poured over the 
pomace, do the Sages ever disagree? But didn’t we learn in a 
mishna (Ma‘asrot 5:6): 


In the case of one who produces tamad," a beverage made by 
steeping grape pomace in water, and he placed a measured amount 
of water into a container together with the pomace, and after 
removing the pomace he found that the volume of the tamad pro- 
duced was equivalent to the amount of water used, one is exempt 
from the requirement to tithe the tamad, even though the pomace 
came from grapes that had not been tithed. And Rabbi Yehuda 
deems one liable to tithe the tamad. The Gemara explains the 
difficulty posed by this mishna: It would appear that they disagree 
only with regard to a case where the volume of the tamad pro- 
duced was equivalent to the amount of water used, but in a case 
where the volume of the tamad produced was greater than the 
amount of water used, they do not disagree; rather, they all agree 
that it must be tithed because it is regarded as wine. This would 
appear to contradict Rava’s explanation. 


The Gemara resolves the difficulty: Actually, the same is true in 
that they would disagree even where the volume of the tamad 
produced was greater than the amount of water used. And the 
reason that the mishna records only that they disagree about a case 
where the volume of the tamad produced was equivalent to the 
amount of water used is in order to convey to you the far-reaching 
nature of the opinion of Rabbi Yehuda, who holds that one is liable 
to tithe the tamad even in this case. 


HALAKHA 
invalid (Shakh; Taz; see Kesef Mishne). This is in accordance with 


One who produces tamad — ama: Various halakhot apply to 
one who produces tamad by steeping grape pomace in water. 
If one poured three measures of water over untithed pomace 
and then the volume of the resulting beverage came to four 
measures, the additional measure is untithed wine from the 
pomace. In order to tithe the resulting tamad, one must des- 
ignate other untithed wine as tithes on its behalf. One cannot 
simply separate a portion of the tamad as tithes for the wine 
contained in it, as one might separate the water component 
as tithes on behalf of the wine component, which would be 


the opinion of Rava. One does not need to separate teruma from 
the tamad (Jerusalem Talmud). If the volume of the resulting 
beverage came to less than four measures, and certainly if it 
still comes to three measures, then there is no requirement to 
tithe the tamad. This is in accordance with the opinion of the 
Sages who dispute Rabbi Yehuda’s opinion. The halakha follows 
their opinion, as it is the majority opinion (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser 2:7; Shulhan Arukh, Yoreh De'a 331:81). 
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Rav Nahman bar Yitzhak asked Rav Hiyya bar Avin: If one steeps 
pomace and produces tamad that has the taste of wine," what is 
the blessing that one should recite before drinking it? Rav Hiyya 
bar Avin said to him: Do you hold that such a beverage is wine? 
It is merely a sharp-flavored beverage," not wine. 


§ The Sages taught in a baraita concerning the production of 
successive batches of tamad of decreasing strengths by reusing 
the pomace after each time a tamad is produced: With regard to 
pomace of teruma wine," the first and second products are con- 
sidered to be teruma, and it is prohibited" for a non-priest to drink 
it. But with regard to the third product, a non-priest is permitted 
to drink it. Rabbi Meir says: Even with regard to the third product, 
if the wine that seeps out of the pomace imparts the flavor’ of wine 
to the water, it is forbidden to a non-priest. 


The baraita continues: And with regard to water added to pomace 
of second-tithe wine," the first product is also considered to be 
second tithe, and it is prohibited to drink it outside Jerusalem. But 
with regard to the second product, it is permitted to drink it any- 
where. Rabbi Meir says: Even with regard to the second product, 
if the wine that seeps out of the pomace imparts the flavor of wine 
to the water, it may be consumed only in Jerusalem. And with 
regard to water added to pomace of wine that was consecrated" to 
the Temple, up to the third product it is prohibited to derive any 
benefit from it, as it is considered to be consecrated, but from the 
fourth product, it is permitted. Rabbi Meir says: Even with regard 
to the fourth product, if the wine that seeps out of the pomace 
imparts the flavor of wine to the water, it is prohibited. 


And the Gemara raises a contradiction from a different baraita: 
Tamad produced from the pomace of wine that was consecrated 
to the Temple is always forbidden, even after having steeped them 
many times, and the beverage produced from pomace of second 
tithe is always permitted, even from the first such product. The 
Gemara explains: The ruling concerning consecrated pomace is 
difficult, as it is contradicted by the ruling of the first baraita con- 
cerning consecrated pomace. And the ruling concerning second- 
tithe pomace is difficult, as it is contradicted by the ruling of the 
first baraita concerning second-tithe pomace. 


NOTES 


Steeps pomace and produces tamad that has the taste of 
wine — }” DYU 172 Wow DW: It would appear that the question 
of which blessing to recite is actually the subject of the dispute 
between the Rabbis and Aherim cited in the baraita on the 
previous amud. Why, then, does Rav Nahman bar Yitzhak not 
simply inquire which opinion is accepted as the halakha? The 
Rashbam explains that the dispute in the baraita does concern 
the same question but suggests that Rav Nahman was not 
aware of the baraita. 

The Rashba notes that although the principle is that the 
halakha follows the majority opinion of the Rabbis over the 
opinion of Aherim, it is possible that this case would be different, 
because the opinion of Aherim has a strong logical basis: It is 
clear that not all water that is absorbed into the pomace also 
seeps out afterward. 


Merely a sharp-flavored beverage - xabya xitpp: The inten- 
tion is that one should not consider the liquid that seeps out 
of the pomace as imparting the taste of wine to the water, 
rather it does no more than impart a bitter, acrid tang to the 
water, which is certainly not significant enough to warrant the 
blessing: Who creates fruit of the vine. 


First and second are prohibited — noy 1w) iwy: The Rash- 
bam explains that the baraita is referring to a case where the 
volume of the resulting beverage is the same as the volume of 


the water in which the pomace was steeped. Therefore, accord- 
ing to the conclusion of the Gemara, the resulting tamad is not 
regarded as wine, and accordingly the prohibitions mentioned 
by the baraita here are rabbinic stringencies. The Ramban 
distinguishes between the first time the pomace is steeped, 
when there is still some wine remaining in it and the resulting 
beverage could be regarded as wine even by Torah law, and 
subsequent times, in which only a sharp taste is imparted and 
if there is any prohibition, it will be by rabbinic law. The Ritva 
writes that even if the beverage has the taste of wine, it should 
not be prohibited, as once the pomace has been removed from 
the wine, the pomace itself no longer has sanctity. Therefore, he 
concludes that in all cases the prohibitions mentioned in the 
baraita are by rabbinic law. 


Pomace of second-tithe wine - sey wma: The intention 
of the baraita is to specifically second tithe, which has sanctity 
and may be eaten only in Jerusalem. By contrast, the first tithe 
and the poor man’s tithe have no sanctity, and although one is 
required to give them to a Levite and the poor, respectively, it 
is permitted for anyone to eat them (Rashbam; Ramban). Some 
suggest that the reference could be to first tithe because part 
of the first tithe is the teruma of the tithe, which has sanctity 
similar to teruma. Unlike first tithe, it is prohibited for a non- 
priest to eat it. 


HALAKHA 


Pomace of teruma wine - mna bw DW: If one produces 
successive batches of tamad by steeping grape pomace 
taken from teruma wine, then removing the resulting tamad 
and again adding water to make another batch, then it is 
prohibited for a non-priest to drink the first and second 
batches. He may drink the third batch, even if it tastes like 
wine (Radbaz). This is in accordance with the opinion of the 
first tanna (Rambam Sefer Zera’im, Hilkhot Terumot 11:13 and 
Sefer Tahara, Hilkhot Tumat Okhalin 13:17). 


Pomace of second-tithe wine — wy Ww Daw: If one pro- 
duces successive batches of tamad from second-tithe wine, 
then only the first batch must be treated with the sanctity of 
second tithe. This is in accordance with the opinion of the 

first tanna. lf the pomace is from second-tithe wine that was 

separated from demai, then even the first batch is permitted 

(Rambam Sefer Zera‘im, Hilkhot Ma'aser Sheni 3:12 and Sefer 
Tahara, Hilkhot Tumat Okhalin 13:17). 


Pomace of wine that was consecrated - wit bw pw: 
If one produces successive batches of tamad from wine 
whose value was consecrated to the Temple treasury, the 
first three batches are prohibited, and the subsequent 
batches are permitted. This is in accordance with the 
opinion of the first tanna. If the tamad was produced from 
pomace that has inherent sanctity, then all batches are 
prohibited, even those subsequent to the third batches 
(Rambam Sefer Avoda, Hilkhot Me‘ila 5:12 and Sefer Tahara, 
Hilkhot Tumat Okhalin 13:17). 


BACKGROUND 

Imparts flavor - oxy mi3: When forbidden food is mixed 
with permitted food and the flavor of the forbidden food 
can no longer be detected, the mixture is permitted. A 
mixture of this kind may be given to a gentile cook to 
determine whether or not the flavor of the non-kosher 
ingredients is noticeable. If this is not possible, the mixture 
is presumed to be kosher if it contains at least sixty times as 
much permitted as forbidden food, as the Sages assessed 
that no substance can give flavor at this ratio. 
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BACKGROUND 


Doubtfully tithed produce [demai] — »x127: This is 
produce that was purchased from an am ha'aretz, i.e., 
one who is suspected of not having separated the 
various tithes as required by halakha. The literal mean- 
ing of the word demai is suspicion; in this context it 
is referring to produce about which there is suspicion 
that tithes were not taken. In the Second Temple 
period, the Sages decreed that demai produce should 
be accorded uncertain status. Even if the owner claims 
that he separated the tithes, the buyer must tithe it 
himself. Nevertheless, since the presumptive status 
of the produce is that it was in fact tithed, certain 
leniencies were permitted with regard to eating and 
using doubtfully tithed produce. 


HALAKHA 


With regard to their capacity to render foods 
susceptible to ritual impurity - ;ywot paw: The 
same halakhot of prohibition that apply to successive 
batches of tamad also apply with regard to its status 
as wine in order to be able to render foods suscep- 
tible to ritual impurity. This distinction is relevant only 
when the water fell onto and was removed from the 
pomace inadvertently, either by itself or from an ani- 
mal. If one were intentionally to remove the resulting 
iquid, that would be considered to demonstrate that 
he situation was satisfactory to him. Consequently, 
even if additional water subsequently fell onto the 
pomace by itself, it would be considered to be there 
with the approval of the owner. This means that even 
if the tamad were regarded as water and not wine, it 
would have the capacity to render foods susceptible 
o impurity (Rambam Sefer Tahara, Hilkhot Tumat 
Okhalin 13:17). 
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The Gemara answers: The contradiction between the ruling of one 
baraita concerning consecrated pomace and the ruling of the other 
baraita concerning consecrated pomace is not difficult, as one 
can explain that here, the second baraita is referring to pomace 
with inherent sanctity," and there, the first baraita is referring to 
pomace with sanctity that inheres in its value. Also, the contra- 
diction between the ruling of one baraita concerning pomace of 
second tithe and the ruling of the other baraita concerning pomace 
of second tithe is not difficult, as one can explain that here, the 
first baraita is referring to pomace whose status as second tithe 
is certain and there, the second baraita is referring to pomace of 
second tithe of doubtfully tithed produce [demai].° 


Rabbi Yohanan says in the name of Rabbi Shimon ben Yeho- 
tzadak: In the same way in which the Sages said concerning dif- 
fering strengths of tamad that with regard to their prohibition, 
after a certain number of times the tamad produced is not consid- 
ered to be wine, so too they said the same rulings with regard to 
their capacity to render foods susceptible to ritual impurity." 


The Gemara asks: When the baraita is referring to their capacity 
to render other foods susceptible to ritual impurity, why does 
it matter which kind of beverage the tamad is considered to be? 
Whether the tamad is regarded as water" it can render food 
susceptible to impurity, or whether it is regarded as wine it can 
render food susceptible to impurity. The Gemara clarifies: No, it 
is necessary in a case in which one produced tamad with rain- 
water" that he had not previously intended to use. Rainwater does 
not render food susceptible to ritual impurity, so the tamad will 
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do so only if it is regarded as wine. 


Inherent sanctity, etc. — 13141351 nway: The Rashbam and the 
Ri Migash explain that wine with inherent sanctity is wine conse- 
crated as a libation offering, and wine with sanctity that inheres 
in its value is wine consecrated to the Temple treasury. Other 
commentaries suggest that even when wine is consecrated as a 
libation, as long as it has not been placed in a Temple service vessel 
in preparation for use as a libation, it is not invested with inherent 
sanctity; rather, its sanctity continues to inhere only in its value. 

Generally, inherent sanctity is regarded as being on a higher 
level than sanctity that inheres in an item's value. For example, 
one is able to redeem an item whose sanctity inheres in its value, 
but not one that has inherent sanctity. Accordingly, some com- 
mentaries assume that in the Gemara's discussion here, grape 
pomace from wine with inherent sanctity is treated more strin- 
gently than grape pomace from wine with sanctity that inheres 
in its value (Rashbam; Ri Migash). Other commentaries claim 
exactly the opposite: When wine is consecrated as a libation, 
the inherent sanctity devolves only upon the wine itself, but not 
upon the pomace, since it will not be used as part of the libation. 
By contrast, when one consecrates wine to the Temple treasury, 
the sanctity devolves upon every part of the wine, including the 
pomace, indicating that it is treated more stringently (Rabbeinu 
Yona; Rashba). 


So they said with regard to their capacity to render them sus- 
ceptible to ritual impurity - pywoa paw yas Ja: The straight- 
forward understanding of the Gemara is that the tamad is pro- 
hibited only if it is regarded as wine and since it is regarded as 
wine, it also has the capacity to render other foods susceptible to 
ritual impurity. The Rid offers a novel explanation, citing Rabbeinu 
Yitzhak of Dampierre. He suggests that in this case, the wine's 


NOTES 


capacity to render foods susceptible to impurity is limited to foods 
that are similar to itself. For example, if tamad is forbidden due 
to the fact that it has been flavored by consecrated wine, then it 
has the capacity to render only consecrated foods susceptible to 
ritual impurity. 


As water — X27: Food can contract ritual impurity only once 
one of seven liquids has come into contact with it, that contact 
being with the approval of the owner. These seven liquids are 
enumerated in the mishna in tractate Makhshirin (6:4), although 
only water is explicitly mentioned in the Torah as having this capac- 
ity (Leviticus 11:34). The other six liquids, one of which is wine, are 
derived though exegesis from verses in the Torah. 


Produced tamad with rainwater — omw %23 imamo: Water ren- 
ders foods susceptible to impurity only if its contact with the food 
is with the approval of the owner. The Rashbam claims that this 
requirement does not apply to the other six liquids, including wine. 
In line with this, he explains that since the tamad was produced 
with rainwater, which the owner did not wish to have there, then 
if it is regarded as water it will not have the capacity to render 
foods susceptible to impurity, but if it is regarded as wine, then it 
will have that capacity. 

Tosafot sharply disagree, claiming that the Gemara never draws 
such a distinction between water and the other liquids. Moreover, 
the halakhot of the other liquids are derived from those of water. 
Therefore, they explain that the Gemara here is based upon the 
halakha, which applies to all the liquids, that a liquid has the capac- 
ity to render foods susceptible to impurity only when it is regarded 
as a drink. Due to its very nature, wine is always regarded as a drink, 
but rainwater is regarded as a drink only when one specifically 
intends to drink it. 
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The Gemara challenges this: But since he took the rainwater 
and poured it into a container holding the grape pomace, he 
has thereby intended it for a use. Even if the resulting tamad is 
regarded as water, such rainwater renders food susceptible to 
ritual impurity. The Gemara answers: No, it is necessary in a 
case where the pomace produced tamad by itself," having been 
steeped in water that happened to fall upon it. 


The Gemara persists: The baraita above states that from the third 
product, the tamad is regarded as water, which the Gemara has 
explained is referring to rainwater that one did not intend to use 
and that consequently cannot render food susceptible to impurity. 
The Gemara asks: But since he draws off each subsequent lot 
of tamad that is produced, one by one, in order to allow more 
rainwater to fall onto the pomace and produce more tamad, he 
thereby demonstrates his intent to use the rainwater. Therefore, 
even if the tamad is regarded as water, it should render food 
susceptible to impurity. The Gemara answers: Rav Pappa says 
that this is a case of a cow that drank" the lots of tamad, one by 
one, and some inadvertently dripped from the cow’s mouth onto 
food. Since no person intended to use the tamad, if it is regarded 
as water it will not render food susceptible to impurity. 


§ Rav Zutra bar Toviyya says that Rav says: One may recite the 
sanctification of the Shabbat day only over wine of a quality that 
is fit to be poured as a libation upon the altar." 


The Gemara asks: This statement is said to exclude what? If we 
say it is to exclude the use of wine fresh from one’s press," i.e., 
grape juice, which has not yet fermented, that is difficult. But 
didn’t Rabbi Hiyya teach: One may not bring wine fresh from 
his press" as a libation ab initio, but if one brought it as a libation, 
it is valid after the fact. And since if one brought it as a libation 
it is valid after the fact, we should also be able to use it for the 
sanctification of the Shabbat day, even ab initio. 


NOTES 


Where the pomace produced tamad by itself - vow Tan: 
Tosafot note that once the Gemara explains that the pomace 
was steeped in water that fell upon it without one intending 
for it to be there, there is no longer a need to say that the case 
is referring to rainwater. The halakha for any type of water is that 
it can render food susceptible to impurity only once a person 
has intent for it to be on the food. 


Of a cow that drank, etc. - ^3) ANIww maa: The Ri Migash 
explains that after the cow drank from the tamad, some dripped 
from its mouth onto the food. Alternatively, after the cow drank 
some of the tamad, it was immediately slaughtered. The tamad, 
which was still present in its mouth, rendered the meat of the 
cow susceptible to ritual impurity. 

The Ramban notes that the ruling of the baraita is not neces- 
sarily limited to a case where a cow drank it. This halakha would 
also apply if the container of tamad was accidentally knocked 


Sanctification of the day...fit to be poured upon the altar - 
raat saa by ox nrea...cim wep: One may recite the sanc- 
tification of the Shabbat day only over wine of a quality that 
is fit to be poured as a libation upon the altar. The Rambam 
writes, citing Rav Hai Gaon, that it follows that if honey or yeast 
is mixed with the wine, one may not recite the sanctification 
of the day over it, since such wine is not fit to use as a libation 
upon the altar. Nevertheless, he adds that some permit using 
such wine; this is also the opinion of the Ra’avad. This lenient 
opinion appears to be accepted by the Shulhan Arukh, and the 
Rema explicitly cites the Agur that one may act accordingly. The 
reason for the leniency is that the Gemara applies this principle 
to exclude only wine with a foul odor, wine that was left uncov- 
ered, and boiled wine (Rambam Sefer Zemanim, Hilkhot Shabbat 


HALAKHA 


and it spilled onto some food. The Rambam points out that 
even if this would be true the first time, since someone must 
have straightened up the container to allow more water to 
all in, that is considered a demonstration of intent. That is the 
reason the Gemara prefers the example of a cow that drinks 
rom the tamad. 


One may not bring wine from his press — X32 x imap: The 
Torah refers to libations as: “A libation of strong drink” (Numbers 
28:7), which indicates that the wine must be alcoholic. As wine 
resh from the press has not yet fermented, it is not fit to be 
brought as a libation. Nevertheless, since it is derived though 
exegesis that a grape product that will eventually ferment into 
alcoholic wine is already to be regarded as wine, if wine fresh 
from the press is brought as a libation, it is valid after the fact 
(Rashbam). 


29:14 and Maggid Mishne there; Shulhan Arukh, Orah Hayyim 
272:8, 472:12, and see Beur HaGra there). 


Wine from one’s press — imap: Wine fresh from one's press, 
i.e., within forty days since it was pressed, may not be brought 
as a libation ab initio, but if one brought it as a libation it is 
valid after the fact. With regard to its use for the sanctification 
of the Shabbat day, although it is preferable to recite it over 
aged wine (Magen Avraham), one may use wine fresh from the 
press ab initio. One is permitted even to squeeze the juice from 
a cluster of grapes and immediately recite the sanctification of 
the day over it (Rambam Sefer Avoda, Hilkhot Issurei Mizbe'ah 
6:9 and Sefer Zemanim, Hilkhot Shabbat 29:17; Shulhan Arukh, 
Orah Hayyim 272:2). 
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BACKGROUND 
Black wine — 1133»: Different factors can cause changes 
in the color of wine, including the oxidation of iron in the 
wine or changes in acidity. Even if the wine's taste and 
fragrance remain intact, wine that is so dark that it appears 
black is unfit as a wine libation in the Temple. 


Borek wine - pja: Some explain that it is wine that has 
had boric acid mixed in, to act as a preservative. Others 
explain that it is wine made from a mixture of red and 
white grapes, which has an inferior taste. 


NOTES 


Borek wine - pia: The commentaries explain that borek is 
derived from the Hebrew barak, meaning lightning, which 
is bright white. The term was then borrowed to describe 
white wine, which is of a lesser quality (Rashbam). The 
version the Arukh had reads: Bodek. He explains that this 
word is used to refer to exceptionally strong wine that 
affects the whole body, even long after one has drunk it 
(see Ramban). 


Sweet wine [heiliston] - tiup: The Rashbam explains 
hat this is referring to sweet, weak wine. The Ritva main- 
ains that it is wine that is sweeter than average. The Ram- 
bam explains, based on the text of the Gemara possessed 
by the Arukh, that it is wine that is made sweet through 
exposure to the sun. In contrast, Rabbeinu Gershom holds 
hat it is referring to wine that has spoiled. 


From the cellar - qa% by: The Rashbam explains that 
his is referring to wine that was taken at random from 
a cellar. A typical cellar contains a certain percentage of 
souring wine that is not fit for a libation, but due to the 
uncertainty, such wine is not invalidated after the fact. 
Rabbeinu Gershom explains that this is referring to wine 
that is sold in the shops, which is beginning to sour. 


To exclude diluted wine — 31172 rip: Even though 
diluting the wine improves it for human consumption, 
it invalidates it for use upon the altar. This is based on a 
Torah edict that only pure wine may be offered upon the 
altar (Rashba). 


LANGUAGE 
Sweet wine [heiliston] — jup: From the Greek 
HAiwots, heliosis, meaning exposure to the sun. It refers 
to sweet wine that is left to age in the sun for a long time. 
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As Rava says: A person may squeeze the juice from a cluster 
of grapes and then recite the sanctification of the Shabbat day 
over it. 


Rather, Rav’s statement is to exclude wine that is taken from the 
mouth of the barrel, which has scum floating in it, and wine taken 
from the bottom" of the barrel, which contains the pomace. The 
Gemara challenges this: But didn’t Rabbi Hiyya teach: One may 
not bring wine that is taken from the mouth of the barrel or from 
the bottom of the barrel as a libation ab initio, but if one brought 
it as a libation it is valid after the fact? Accordingly, it should be fit 
for use for the sanctification of the Shabbat day. 


Rather, Rav’s statement is to exclude black wine,’ borek wine,*" 
sweet wine [heiliston],‘' wine from the cellar,’ and wine made 
from raisins." The Gemara challenges: But isn’t it taught in a 
baraita: With regard to all of these types of wine, one may not 
bring them as a libation ab initio, but if one brought one of them 
as a libation it is valid after the fact. Accordingly, it should be fit 
for use for the sanctification of the Shabbat day. 


Rather, Rav’s statement serves to exclude souring wine," diluted 
wine, wine that has been left uncovered," as there is a concern that 
a snake may have injected its venom into it, and wine made from 
grape pomace, and wine that has a foul odor. As it is taught in a 
baraita: With regard to all of these types of wine, one may not 
bring them as a libation, and if one brought one of them as a 
libation, it is disqualified. 


The Gemara asks again: Rav’s statement serves to exclude which 
of these types of wine? If one suggests Rav intended to exclude 
souring wine, that cannot be, as the status of wine that tastes 
like wine but has the odor of vinegar is the subject of a dispute 
between Rabbi Yohanan and Rabbi Yehoshua ben Levi (96a). 


If one suggests that Rav’s statement serves to exclude diluted 
wine," why would such wine be disqualified for the sanctification 
of the Shabbat day? Diluting wine is an improvement of it, as 
Rabbi Yosei, son of Rabbi Hanina, says: Even though the Rabbis 
disagree with Rabbi Eliezer and hold that over undiluted wine one 
recites the blessing: Who created the fruit of the vine, nevertheless 
the Rabbis concede to Rabbi Eliezer with regard to a cup used 
for a blessing, such as the cup of wine over which Grace after 
Meals is recited, that one does not recite the blessing over it until 
he adds water to it to make it palatable. 


HALAKHA 


From the mouth and from the bottom - wow mora: One 
may not bring wine that is taken from the mouth of the barrel 
or from the bottom of the barrel as a libation ab initio; rather, the 
wine must be taken from the middle. By contrast, one may use 
wine from the top or the bottom of the barrel for the sanctifica- 
tion of the Shabbat day even if it contains sediment. Others 
hold that it is prohibited to use such wine unless one strains it 
first (Rambam Sefer Avoda, Hilkhot Issurei Mizbe'ah 7:6; Shulhan 
Arukh, Orah Hayyim 272:3, and in the comment of Rema, and see 
Beur HaGra there). 


Black wine. ..sweet wine...from raisins - uD. ” 
pray bw: One may not use wine that was heated in the sun 
or wine made from raisins for use as a libation offering, nor may 
he use black wine or sweet wine. If he did use one of these 
wines, the libation is valid, provided that, with regard to the wine 
heated in the sun, the flavor of the wine had not been affected. 
One may use these wines for the sanctification of the Shabbat 
day ab initio. The Rema holds that one may use raisin wine only 
if the raisins contained some liquid before they were steeped 


in water (Rambam Sefer Avoda, Hilkhot Issurei Mizbe'ah 6:9 and 
Kesef Mishne there, and Sefer Zemanim, Hilkhot Shabbat 29:14, 17; 
Shulhan Arukh, Orah Hayyim 272:3, 5). 


Souring wine - Dpi 7»: Wine that has begun to sour, which 
although it has the odor of vinegar, still tastes like wine, may be 
used for the sanctification of the Shabbat day. Nevertheless, it is 
a mitzva to use only the best-quality wine. This is in accordance 
with the opinion of Rabbi Yohanan (Rambam Sefer Zemanim, 
Hilkhot Shabbat 29:17; Shulhan Arukh, Orah Hayyim 272:3). 


Uncovered - mma: Wine that has been left uncovered is invalid 
for libations. One may also not use uncovered wine for the sanc- 
tification of the Shabbat day, even nowadays when in general 
people are not concerned about uncovered drinks. If it was left 
uncovered for only a short while, one may be lenient (Magen 
Avraham). This is especially true in a place where wine is not 
readily available and even important people drink wine that 
has been left uncovered (Rambam Sefer Avoda, Hilkhot Issurei 
Mizbe'ah 6:10 and Sefer Zemanim, Hilkhot Shabbat 29:14; Shulhan 
Arukh, Orah Hayyim 272:1). 
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If one suggests that Rav’s statement serves to exclude wine that has been 
left uncovered, it would be unnecessary for Rav to teach this, because 
such wine, which is dangerous to drink, as a snake may have injected 
its venom into it, is already forbidden. 


If one suggests that Rav’s statement serves to exclude wine made from 
pomace, what are the circumstances? If it is referring to a case where 
one poured three jugs of water over the pomace and the volume of the 
resulting beverage came to four" jugs, that is considered full-fledged 
wine, which may certainly be used for the sanctification of the Shabbat 
day. If it is referring to where one poured three jugs of water over the 
pomace, and the resulting beverage came to three and a half jugs, this 
is the subject of a dispute between the Rabbis and Aherim, and the 
halakha is in accordance with the opinion of the Rabbis, who rule that 
it is not regarded as wine. 


Rather, Rav’s statement serves to exclude wine that has a foul odor." 
And if you wish, say that actually his statement serves to exclude 
wine that has been left uncovered, and it teaches the novelty that 
even though one passes it through a sieve, in accordance with the 
opinion of Rabbi Nehemya (see Terumot 8:7), nevertheless, it still 
may not be used for the sanctification of the Shabbat day. This is because 
it is disrespectful to use inferior wine for a mitzva, as derived from 
the verse in which God rebukes the Jewish people for offering lame 
animals as offerings: “Present it now unto your governor; will he be 
pleased with you or will he accept your person? says the Lord of 
hosts” (Malachi 1:8). 


Rav Kahana, father-in-law of Rav Mesharshiyya, asked Rava: With 
regard to using white wine™ for libations and for the sanctification of 
the Shabbat day, what is the halakha? He said to him in response that 
the verse states: “Do not look upon the wine when it is red, when it 
gives its color in the cup, when it glides down smoothly” (Proverbs 
23:31), which indicates that red wine is considered to be of a superior 
quality. 


§ The mishna teaches: When purchasing jugs of wine in the Sharon 
region," he accepts upon himself that up to ten inferior-quality jugs may 
be present in each hundred jugs purchased. It was taught in a baraita: 
The buyer must accept ten inferior-quality jugs in one hundred only 
when even those ten inferior-quality jugs are beautiful" and sealed 
with pitch to strengthen them. 


MI S H NA If one sells wine to another and then it sours," 


the seller does not bear financial responsibility 
for its loss. But if it is known of this seller that his wine always sours, 
then this sale is a mistaken transaction, i.e., one based upon false 
assumptions, as the buyer intended to purchase wine that would main- 
tain its quality; therefore, the seller must reimburse the buyer. And if 
the seller said to the buyer: It is wine 


NOTES 


White [hivaryan] wine — ann Wan: The early commentaries dis- 
cuss the intent of this question. According to Rashbam, this ques- 
ion is only about using the wine as a libation. If so, Rav Kahana was 
not aware of the baraita cited earlier that spoke about white wine. 
Alternatively, according to the versions of the text that have: Bodek 
wine, that baraita is not referring to white wine and is irrelevant 
o the question here. 

Tosafot suggest an alternative interpretation, noting that the 
white wine mentioned in the baraita is termed: Borek, whereas 
he wine referred to here is termed: Hivaryan. They suggest that 
he latter is referring to exceptionally white wine, whereas borek is 
slightly paler than regular red wine. This is also implicit in Rabbeinu 
Gershom’s commentary. 

Others explain that the question is with regard to using this 
wine for the sanctification of the Shabbat day, or for both libations 
and sanctification (Ramban). 

These differences of opinion lead to a halakhic dispute as to 


whether or not one may use white wine for the sanctification of the 
Shabbat day. Some say that it is not permitted even after the fact 
(Ramban). Others hold that it is permitted, but not ideal. Still others 
hold that at times it is even preferable, because in some locations 
the main and best wine was white wine (Rabbeinu Yona; Rokeah). 


Inferior-quality jugs are beautiful [naot] - nixa ninwa: Naot is 
usually understood to mean beautiful. Accordingly, some interpret 
he reference here to mean that even though the jugs cracked, they 
need to have been restored to be as complete and beautiful as 
other jugs by repairing them with pitch. Even with the pitch, such 
jugs are still considered inferior because they will not last as long 
(see Rashbam). Others explain that naot is derived from the word 
na, meaning unripe or unfinished (Rabbeinu Hananel; Rabbeinu 
Barukh). Accordingly, the reference is to jugs that were not properly 
fired in the kiln and still allow moisture to pass through them. They 
need to be lined with pitch before use. 
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HALAKHA 


One poured three and it came to four - xoga KATT 
TYIN NINI: With regard to wine made by pouring 
water over pomace, if it is of sufficient strength to 
recite the blessing: Who created the fruit of the vine, 
it is fit to use for the sanctification of the Shabbat 
day (Rambam Sefer Zemanim, Hilkhot Shabbat 29:15; 
Shulhan Arukh, Orah Hayyim 272:7). 


That has a foul odor - y1 img: One may not recite 
the sanctification of the Shabbat day over wine that 
smells bad. This is the halakha even if the odor is due 
not to the wine itself but to the cup it is in (Rambam 
Sefer Zemanim, Hilkhot Shabbat 29:14; Shulhan Arukh, 
Orah Hayyim 2721, and Levushei Serad there). 


White wine — pmr van: One may use white wine 
to recite the sanctification of the Shabbat day (Rif; 
Rosh; Rambam; Beur HaGra). The Ramban disagrees, 
holding that white wine is unfit even after the fact. 
The Shulhan Arukh reports that the custom is to follow 
the first opinion. According to all opinions white wine 
is fit for havdala (Shulhan Arukh, Orah Hayyim 272:4). 


Jugs in the Sharon region - jwa Dapp: In a place 
where there is no custom to the contrary, one who 
purchases jugs of wine accepts that there may be up 
to ten jugs of inferior quality out of every hundred, 
provided that the jugs are beautiful and sealed with 
pitch (Rambam Sefer Kinyan, Hilkhot Mekhira 18:14). 


One sells wine to another and it sours — } 33137 
yan tan: In a case where one purchased wine, 
even for cooking, and transferred it from the seller's 
container to the buyer's, then even if it soured imme- 
diately the seller does not bear financial responsibil- 
ity for its loss. This is the halakha even if the buyer's 
container was new and of good quality and he did 
not move or agitate the wine after it was transferred 
(Sma). The halakha is in accordance with the opinion 
of Rabbi Yosei, son of Rabbi Hanina, who interprets 
the mishna as referring to a case where the wine was 
transferred to the container of the buyer. 

If it is known that wine from this seller always 
sours, and the buyer had stated that he wished to 
use the wine for cooking (Rema, citing Tur) then it is 
considered a mistaken transaction. If the buyer did 
not specify that purpose for the wine, the seller can 
claim that the buyer should have drunk the wine 
more quickly (Rambam Sefer Kinyan, Hilkhot Mekhira 
17:3; Shulhan Arukh, Hoshen Mishpat 230:5). 


3¥97/1P1D- BAVA BATRA: PEREK VI:97B 33 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VI 
Dafo8 Amuda 


NOTES 
Spiced — o¥212: Some explain that spiced wine was of 
a superior quality (Rabbeinu Gershom). Others explain 
that it is referring to strong wine, which would last for 
along time. 


Until Shavuot — nyy ty: The Rashbam explains that he 
must provide wine that is of a good quality. Good-quality 
wine would normally last from the grape-harvesting sea- 
son until Shavuot. After Shavuot, even good wine begins 
to sour due to the heat of summer. The Ramah explains 
that if the wine sours before Shavuot he must replace it 
and it is considered to be a mistaken transaction, because 
spiced wine never sours before Shavuot. 


Aged wine from three years - Dw vow wn jera: In 
other words, two years have passed before the current 
year in which the wine is being sold. Therefore, it is only 
one year older than wine that is referred to as being old 
(Rashbam). 


In the jugs of the buyer -— npibs 03/23/24: In this case, the 
seller can claim that the jugs of the buyer caused the wine 
to sour (Rashbam). Alternatively, Rabbeinu Tam explains 
that it means that the wine has been moved by the buyer 
and this could be the reason it soured. 


You should not have left it - may b VON xd: People 
would typically drink their wine shortly after they pur- 
chased it. Therefore, one who left wine for a length of 
time was regarded as behaving in an atypical manner. 
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that is spiced, which is preserved and of lasting quality, that I am 
selling to you, then he bears financial responsibility to provide 
him with wine that will keep until the festival of Shavuot." And 
if the seller said: I am selling you old wine, he is responsible to 
provide wine from the previous year. And if he said: I am selling 
you aged wine," he is responsible to provide wine that is from three 
years" earlier. 


G E M ARA Rabbi Yosei, son of Rabbi Hanina, says: 

When they taught that the seller does not 
bear responsibility ifthe wine sours, that was only ifit soured while 
in the jugs of the buyer;" but if it soured in the jugs of the seller," 
then the buyer could say to him: This is your wine and this is your 
jug; take it and reimburse me. Since it soured while still in the 
original jugs, it was clearly flawed from the outset. 


The Gemara asks: But even if the wine soured while in the jugs of 
the seller, what of it? Let the seller say to the buyer: You should 
not have left it" for so long after purchasing it; I should not be 
responsible just because you chose to do so. The Gemara answers: 
No, this ruling is necessary in a case where the buyer had said to 
him that he was purchasing the wine for cooking, in which case it 
is understood that he needs it to maintain its quality over a longer 
period of time, as only a small amount is used each time. 


The Gemara asks: And what impelled Rabbi Yosei, son of Rabbi 
Hanina, to interpret the mishna as referring to a case where the 
wine soured while in the jugs of the buyer, and where he had said 
to him that he wanted the wine for cooking? Instead, let him inter- 
pret it as referring to a case where the wine soured while in the jugs 
of the seller, and to where he had not said to him that he wanted 
the wine for cooking. 


In explanation, Rava said: The mishna was difficult for him, as it 
teaches in the following clause: But if it is known of this seller that 
his wine always sours, then this sale is a mistaken transaction. 
With regard to this clause one could ask: Why is that so? Let the 
seller say to him: You should not have left it for so long after pur- 
chasing it. Rather, isn’t it correct to conclude from that clause that 
the mishna is referring to a case where the buyer had said to him 
that he wants the wine for cooking? The Gemara concludes: Yes, 
one can conclude from it that this is so. 


HALAKHA 
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Spiced — nwsa2: If one sells wine and states that it is spiced, or, 
based on the version of the Gemara’ text that the Beit Yosef had, 
hat it is boiled, he is responsible to provide wine that will keep 
until the festival of Shavuot. If it sours before then, the seller bears 
financial responsibility for it. The Rema, citing the Tur, writes that 
his applies only if the wine remained in the jugs of the seller. The 
Shakh rules in accordance with the opinion of Rabbeinu Yeruham 
and the Ran that even if the wine was transferred to the jugs of 
he buyer, the seller is still responsible (Rambam Sefer Kinyan, 
Hilkhot Mekhira 17:6; Shulhan Arukh, Hoshen Mishpat 230:10). 


Old...and aged wine — ,w21...)W»: If one sells wine and states 
hat it is old wine, he is responsible to provide wine from the 
previous year. If he states that it is aged wine, he is responsible 
o provide wine that is from three years earlier, i.e., that this is 
its third year. That wine needs to maintain its quality until the 
estival of Sukkot of the third year following the grapes’ harvest. 


This is in accordance with the opinion cited in the baraita on 
98b (Rambam Sefer Kinyan, Hilkhot Mekhira 17:6; Shulhan Arukh, 
Hoshen Mishpat 230:10, and see Sma there). 


In the jugs of the seller — 131273 037373: In a case where one 
purchases wine and the wine remains in the seller's jugs, i.e., in 
the jugs in which it was sold (Beer HaGola, citing Ri Migash) and 
it sours, then if the buyer specified that he wished to use the 
wine for cooking or for drinking over a long period, he can return 
it to the seller and claim: This is your wine and this is your jug; 
take them and reimburse me. If the buyer purchased it without 
specification, he may not return the wine, as the seller could 
claim that the buyer should have drunk the wine immediately 
and not left it until it soured. The Rema writes that this applies 
only if the buyer kept the wine longer than the average person 
would take to drink such a volume of wine (Rambam Sefer Kinyan, 
Hilkhot Mekhira 17:3; Shulhan Arukh, Hoshen Mishpat 230:6). 
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And Rabbi Yosei, son of Rabbi Hanina, disagrees with the opinion 
of Rav Hiyya bar Yosef, as Rav Hiyya bar Yosef says: With regard 
to wine, it is the owner’s poor fortune that causes the wine to go 
sour, as it is stated: “And moreover, wine is a treacherous dealer; 
the haughty man abides not” (Habakkuk 2:5), which is interpreted 
to mean that the wine of a haughty man will betray him, as it will 
sour as a punishment for his arrogance. Accordingly, since the 
wine soured after the buyer purchased it, he cannot place the blame 
upon the seller. 


The Gemara offers additional homiletic interpretations of the verse 
just cited. Rav Mari said: One who is haughty is not accepted 
even by the members of his household," as it is stated: “The 
haughty man abides not” (Habakkuk 2:5). What does the phrase 


“abides [yinveh] not” mean? It means that even in his abode 


[naveh ], he is not accepted. 


Rav Yehuda says that Rav says: With regard to anyone who glori- 
fies himself by wearing a garment of the style worn by a Torah 
scholar, but in reality he is not a Torah scholar, he will not be 
brought within the boundary" of the Holy One, Blessed be 
He, in the World-to-Come. This is alluded to by the fact that it is 
written in the verse here: “Abides [ yinveh] not,” and the meaning 
of the word yinveh may be derived from that which is written in a 
verse there: “To Your holy habitation [neveh]” (Exodus 15:13). 


Rava says: In the case of one who sells a barrel of wine to a 
shopkeeper" with the understanding that the wine will be for 
serving" to the shopkeeper’s customers and that he will be liable 
to pay the seller only once the barrel is finished, and the wine 
spoiled when one-half or one-third of the wine still remained, the 
halakha is that the seller must accept back the remaining wine 
from the shopkeeper, as the shopkeeper is liable to pay only for 
the wine that he sells. And we stated this halakha only in a case 
where the shopkeeper had not switched the tap" of the barrel; 
but ifhe had switched the tap, the seller does not have to take the 
wine back and the shopkeeper must pay for it all. And furthermore, 
we stated this halakha only where the wine soured before the 
market day" arrived and the shopkeeper did not have the oppor- 
tunity to sell the entire barrel; but if the wine was still of good 
quality when the market day arrived, then the seller does not 
have to take the wine back. 


NOTES 


HALAKHA 


One who sells a barrel of wine to a shopkeeper, etc. — 
ADAKLI KATT NPIN mY) part: If one purchases wine 
in order to sell it in small amounts, and after one-half or 
one-third of it has been sold the wine sours, the buyer 
may return the barrel to the seller and demand a refund. 
If the buyer bored a new hole in the barrel in order to tap 
the wine, or if the market day passed and he did not sell 
the wine then, then the loss is the buyer's and he may not 
claim a refund (Rambam Sefer Kinyan, Hilkhot Mekhira 17:5; 
Shulhan Arukh, Hoshen Mishpat 230:8). 


Not accepted. ..by the members of his household — 


yyy With the understanding it will be for serving - KAYIN 


bapa xb mma: The Rashbam explains that the man’s wife 
knows that there is no truth to his claims of greatness, so even 
she will eventually mock him. The Meiri interprets Rav Mari’s 
statement as referring to a man who, due to his arrogance, tries 
to exert his authority over others. Not only will people outside 
of his family not accept his authority, but even his wife will not 
listen to him and will not accept his rebuke. He will ultimately 
be like a stranger within his own home. 


He will not be brought within the boundary, etc. — j'D°2322 prs 
^a inya inix: The reason is that he lies and he deceives 
people. The verse states: “He that works deceit shall not dwell 
within My house; he that speaks falsehood shall not be estab- 
lished before My eyes” (Psalms 101:7). The Sages say that anyone 
who lies is precluded from being in God's presence (see /yyun 
Ya'akov). 

The Meiri offers a different interpretation. This person tried to 
deceive others and claim the accolade of being a Torah scholar, 
who is regarded as being within the boundary of God, i.e., a 
Godly individual. Ultimately, people will realize the truth, and 
he will not succeed in his ruse. Eventually they will even mock 
him for it. 


ana: The Rashbam explains that the shopkeeper does not 
actually purchase the barrel of wine; rather, he is a middleman, 
selling wine on behalf of the vintner and receiving a percentage 
or profit for his efforts. The wine remains under the vintner’s 
ownership. Tosafot disagree, pointing to Rava’s wording: One 


who sells a barrel of wine, which indicates an actual sale. Rab- 


beinu Yitzhak of Dampierre explains that when the shopkeeper 
bought it, he stated that his intent was to serve the wine to be 
drunk over along period. Therefore the seller should have sold 
him wine that would last for a long time. Others explain that 
the shopkeeper made a condition with the purchaser that he 
would first sell the wine and only then pay for it. If the wine 
sours and can no longer be sold, he can return it to the seller 
(Ramah; Rabbeinu Barukh). The Ri Migash gives an alternative 
explanation. He writes that this is referring to a case where 
the vintner sold only a percentage share of the wine to the 
shopkeeper. When the wine sours, the shopkeeper can claim 
that it was the vintner’s share that soured, and that caused the 
rest of the wine to sour. Therefore, the vintner bears financial 
responsibility for it. 


Switched the tap — x17323 13W: He bored a new hole in the 
barrel to use as a tap. Since it is possible that by doing so the 
buyer caused the wine to spoil, the seller can no longer be held 
responsible (Rashbam). Rabbeinu Gershom explains that he 
bored this hole near the bottom of the barrel, where the pom- 
ace is, thereby agitating it, and this caused the wine to spoil. Rav 
Hai Gaon similarly explains that the placement and direction of 
the tap impacts the quality of the wine. The Ramah writes that 
if there was no tap in the barrel at all, and the buyer bored a 
hole to make a tap, that is considered a typical practice, which 
he could have been expected to do. If the wine subsequently 
goes bad, the seller bears responsibility. 


The market day — xp xit: On the market day, many people 
come to the city from the surrounding area, providing the 
shopkeeper with the opportunity to sell all his wine in a single 
day. If he did not manage to do so, it is due to his laziness and 
lack of effort. If any wine remains and spoils, it is regarded as 
his own fault. 
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BACKGROUND 
Vol Shefat - vaw biy: Various versions of the Gemara's text 
record different forms of this name, including Zolshefat 
and Lulshefat. Apparently, it was an important commercial 
town on the banks of the Tigris River. 
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And Rava says: In the case of a vintner who enters a business ven- 
ture with another person who will sell the wine for him and after- 
ward they will split the profits, then if this middleman who receives 

the wine to sell does so with the understanding that he will bring 
it" to the port" of the city of Vol Shefat’ and sell it only there, and 

before he arrives there the price of the wine drops, the halakha is 

that the vintner must accept the loss. 


With regard to the previous case, a dilemma was raised before the 
Sages: If the wine becomes vinegar before he reaches Vol Shefat, 
what is the halakha?" Rav Hillel said to Rav Ashi: When we were 
in the study hall of Rav Kahana, he said to us: If the wine becomes 
vinegar, the vintner does not have to accept the loss; and this is not 
in accordance with the opinion of Rabbi Yosei, son of Rabbi 
Hanina, who holds that as long as the wine is in the jug of the seller 
he is able to return it to the seller. The reason for this is that it is 
possible that the poor fortune of the middleman caused it to sour. 


And there are those who say that even if the wine turns into vinegar, 
the vintner must also accept the loss. In accordance with whose 
opinion is this? It is in accordance with the opinion of Rabbi Yosei, 
son of Rabbi Hanina. 


The mishna teaches: If the seller said: I am selling you old wine, he 
is responsible to provide wine from the previous year. And if he 
said: I am selling you aged wine, he is responsible to provide wine 
that is from three years earlier. 


NOTES 


With the understanding that he will bring it, etc. - xayr 
asi ab gaT: The Rashbam explains that this was a business 
venture. The wine remained the property of the vintner, with the 
middleman agreeing to deliver and sell the wine in exchange 
or a share of the profits. The agreement in this case was that 
he agent was to sell the wine only in the port of Vol Shefat. 
Therefore, when the price of wine dropped before he reached 
Vol Shefat, he could not be blamed for not selling the wine 
beforehand. The vintner bears the full extent of the loss, and 
he middleman receives a share of the profits as if it were sold 
at the higher price. 

The Rashba offers a different explanation of the Gemara, 
based on the version of the text held by Rabbeinu Hananel, 


Who receives the wine with the understanding that he will 
bring it to the port - KMN? > VART mvt KVIN aps: 
One who receives a barrel of wine from another with the under- 
standing that he will bring it to another place and sell it there 
or distribute it there, and before he reaches the destination the 
price of wine drops, it is the owner of the wine who suffers the 
loss, because the barrel and the wine belong to him. Similarly 
if the wine goes sour it is his loss. This is in accordance with the 
second opinion in the Gemara and the opinion of Rabbi Yosei, 
son of Rabbi Hanina. If the wine was lost or stolen, they both 
share the loss (Tur). 


HALAKHA 


according to which the wine was actually sold to the middleman. 
They explain that the middleman specified that he was purchas- 
ing the wine in order to sell it in Vol Shefat and made the sale 
conditional on his ability to sell it there for a profit. Consequently, 
if the price drops, the vintner bears responsibility (see Ritva). 


If it becomes vinegar, what is the halakha - »12 xn mI: 
There is reason to assume that the middleman should also bear 
the loss. This is based on the statement of Rav Hiyya bar Yosef 
that when wine sours, it is due to the bad fortune of the current 
possessor of the wine, in this case, the middleman (Rashbam). 
Ultimately, the Gemara does not accept this rationale, preferring 
a more compelling one. 


If one purchased wine, even if he specified that he intended 
o take it to a certain place to sell there, and the price of wine 
drops before he reaches that place, some say that the buyer 
bears the loss, and he is not entitled to any compensation (Tur, 
citing Rabbeinu Yona). Others rule that if at the time of the sale 
he buyer specified that he wished to take it to a certain location, 
it is considered a sale conditional on the price not dropping, 
so the seller continues to bear responsibility (Tur, citing Rab- 
beinu Hananel). The Ramah rules that the halakha depends 
on whether or not the buyer has already paid or not (Rambam 
Sefer Kinyan, Hilkhot Mekhira 17:5; Shulhan Arukh, Hoshen Mishpat 
230:9). 
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It is taught in a baraita: And where he sold him aged wine, he is 
responsible to provide wine that will continue to age, i.e., maintain 
its quality, until the festival of Sukkot." 


With d ho sell lot of 
MISHNA ith regar AE o se ga plore 


land to another," with the buyer intending 
to build a bridal house for his son or a widowhood home for his 
daughter on that plot, and similarly, with regard to a contractor 
who receives a plot of land from another under a commission to 
build for the owner on that land a bridal house" for his son, or a 
widowhood home" for his daughter, the terms of the transaction 
are a matter of dispute. The mishna presents the dispute: In the 
latter case, the contractor must build a building that is at least 
four cubits by six cubits in size, and similarly, in the case of the 
sale, the seller must provide a plot of land that can accommodate a 
building of that size; this is the statement of Rabbi Akiva. Rabbi 
Yishmael says: A structure of this size is a cowshed, and a bridal 
house or a widowhood home is larger than that. 


One who wants to construct a cowshed" builds a structure at least 
four cubits by six cubits in size. 


The mishna delineates the standard dimensions for various other 
structures. A small house is six by eight cubits. A large house is 
eight by ten cubits. A banquet hall [teraklin]' is ten by ten cubits. 
The standard height for each of these structures is equal to the sum 
of half its length and half its width. There is a proof of the matter; 
Rabban Shimon ben Gamliel says: The proportions are like the 
building of the Sanctuary; it was forty cubits wide and twenty 
cubits long and its height was thirty cubits, which is the sum of 
half the width and half the length. 


GEMARA Why do I need the mishna to teach specifi- 

cally: A bridal house for his son, and: A 
widowhood home for his daughter? Instead, let it teach: A bridal 
house for his son or his daughter, and a widowhood home for his 
son or his daughter. The Gemara answers: It teaches us a matter 
in passing, that it is not the proper manner of conduct for a son- 
in-law to live in his father-in-law’s home. Therefore, it is the father 
of the groom who generally provides a bridal home for the couple 
and the bride will return to live near her parents’ house only if she 
is widowed or divorced. 


HALAKHA 


One who sells a plot to another, etc. - 15) ivanb Dipa WW: 
With regard to one who sells a plot of land in order for the buyer 
to build a structure on that plot, or a contractor who receives a 
plot of land under a commission to build on that land, if the 
size of the structure was not specified (Tur), but it was specified 
that the land was to be used to construct a bridal house or a 


widowhood home, then the contractor must build a build- 


ing that is at least four by six cubits, or the seller must provide 
land for a building of that size. This is in accordance with the 
opinion of Rabbi Akiva, as the halakha is decided in accordance 
with his opinion in his disputes with one colleague. The same 
dimensions apply if it was specified that the land was for, or the 
contractor was to build, a small house. This is in accordance with 


the way the Ri Migash explains the continuation of the mishna, 


in that it records Rabbi Yishmael’s opinion and not Rabbi Akiva's 
(Maggid Mishne). 

One who says: | am selling you a house, may provide a house 
that is as small as four by four cubits (Sma, citing Beit Yosef and 


Darkhei Moshe). The standard dimension of a large house is eight 
by ten cubits and the standard dimension of a banquet hall is 
ten by ten cubits. These dimensions do not include the thickness 
of the walls themselves (Rema, citing Tur). The standard height 
of each of these buildings is equal to half the width plus half 
the length (Rambam Sefer Kinyan, Hilkhot Mekhira 21:5; Shulhan 
Arukh, Hoshen Mishpat 214:13, and see Sma there). 


A cowshed - 2 n97: One who sells a plot of land to another 
for him to build a cowshed must provide him with enough land 
in order to construct a building that is four by six cubits. Even 
according to the opinion of the Ri Migash that the continuation 
of the mishna was recording the opinion of Rabbi Yishmael, 
there is no evidence that Rabbi Akiva disagrees with it; con- 
sequently, it is accepted as the halakha (Rambam Sefer Kinyan, 
Hilkhot Mekhira 21:5 and Maggid Mishne there; Shulhan Arukh, 
Hoshen Mishpat 24:13). 
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NOTES —$_- 
Continue to age until the festival of Sukkot — bin yon 
anit tw: Wine is called aged wine only once it reaches the 
festival of Sukkot in the third year since its grapes were 
harvested (Rashbam). Some hold that the requirement 
that the wine maintain its quality until Sukkot refers also to 
old wine, i.e., it needs both to have been produced in the 
previous year and to remain good until the coming Sukkot 
(Rabbeinu Gershom Meor HaGola). 


Bridal house — nunn ma: This is referring to a small house, 
usually only a single room, in which a newly married 
couple would reside until the point at which they had the 
means to build a larger house to suit their needs. 


Widowhood home - munbrs ma: A young woman who 
was widowed or divorced might return to her father's 
home, and he in turn might prepare for her a small, private 
annex in which she could live. 


LANGUAGE 
Banquet hall [teraklin] - Popp: From the Greek 
tpiKkAivtoy, triklinion, which originally referred to a room 
with three divans. The use of the word was expanded to 
include any large room where guests are hosted. 
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—— NOTES 
Inferior [kal] to bran - paon bp: Kal literally means light, 
but is used here in the sense of inferior. For this reason, Ben 
Sira did not give the example of a feather or some other ligh 
object; rather, he mentioned bran, which is the part of the 
grain that is discarded (Rashbam) or used only as anima 
odder (Ritva). 


He that gives an answer, etc. -31331 wi: It is considered 
olly because by doing so one arrogantly presents himsel 
as a wise person who can discern what the other is going 
o say before he says it. This practice also leads to confusion, 
because often one’s assumption is incorrect, leading him to 
say things that are irrelevant to the discussion (Ritva). 


Rabbi Yishmael teaches it — ab nnp Oxy 131: According 
o this explanation, Rabbi Akiva gives his dimensions for a 
bridal house but not for a cowshed, and conversely, Rabbi 
Yishmael gives his dimensions for a cowshed but not for a 
bridal house (Rashbam). This interpretation is dependent on 
how to interpret the continuation of the mishna that delin- 
eates the dimensions for various other structures, beginning 
with a small house. Rashbam explains that this is a continua- 
ion of the statement of Rabbi Akiva, who holds that a bridal 
house a father builds for his son is even smaller than the 
standard size for a small house that a person would build 
or himself. It therefore emerges that Rabbi Yishmael never 
provides what he holds to be the minimum dimensions for 
a bridal house. 

Other commentaries have a different version of the 
mishna’s text, according to which the opening of the mishna 
refers both to a house and a bridal house or widowhood 
home. Their version states: One who sells a plot of land to 
another for a house and similarly one who receives a plot 
rom another in order to construct a bridal house. According 
o this version, when one sells a plot of land for a house with- 
out specifying what type of house, the seller must provide the 
buyer only with land suitable for the smallest standard-sized 
house, which is the same size as a bridal house or widow- 
hood home (Ramban). Accordingly, it would appear that the 
continuation of the mishna, which refers to the dimensions 
of a small house, is not Rabbi Akiva's opinion, as that was 
already expressed in the opening of the mishna; rather, it 
is Rabbi Yishmael’s opinion of the minimal dimensions of 
a small house and, similarly, of a bridal house or widow- 
hood home. In fact, the Ri Migash explains that the entire 
continuation of the mishna is in accordance with the opinion 
of Rabbi Yishmael. The difficulty with this explanation is that 
a construction where the first unattributed statement of a 
mishna is in accordance with the opinion of Rabbi Akiva and 
the latter unattributed statement is in accordance with the 
opinion of Rabbi Yishmael is somewhat unusual. 


A pavilion of roses — 1911 ¥a KNAIP: Some explain that this 
refers to a roofed structure with many windows in which 
roses were placed in order to create a beautiful atmosphere 
(Rashbam). Others explain that it is a building where distin- 
guished or powerful people would rest. Its roof was like that 
of a tent, and roses were placed there to provide a pleasant 
scent (Rabbeinu Gershom Meor HaGola). A third suggestion 
is that it was an important building that opened onto a rose 
garden (Ramah). 
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Support for this is as it is written in the book of ben Sira:® 
I have weighed everything in the pan of a balance scale and 
I have not found anything inferior to bran;‘ but inferior 
to bran is a son-in-law who lives in his father-in-law’s house;" 
and inferior to a son-in-law is a guest who brings in a guest; 
and inferior to a guest is one who answers a matter before 
he listens. As it is stated: “He that gives an answer" before he 
listens," it is folly for him and a disgrace” (Proverbs 18:13). 


§ The mishna teaches: Rabbi Yishmael says: A structure of 
this size is a cowshed. And then the mishna continues: One 
who wants to construct a cowshed builds a structure at least 
four cubits by six cubits in size. The Gemara asks: Who teaches 
this subsequent clause about a cowshed? There is a Sage who 
says that Rabbi Yishmael teaches it and it is an elaboration of 
his statement. And there is a Sage who says that Rabbi Akiva 
teaches it in response to Rabbi Yishmael’s statement. 


The Gemara elaborates: There is a Sage who says that Rabbi 
Akiva teaches it, and this is what Rabbi Akiva is saying: Even 
though this structure is of the same dimensions as a cowshed, 
nevertheless, since there are times when a person constructs 
his home as small as a cowshed, a contractor has fulfilled his 
commission if he builds a house to such dimensions. And there 
is a Sage who says that Rabbi Yishmael teaches it," and this is 
what Rabbi Yishmael is saying to Rabbi Akiva: The dimensions 
that you stated are clearly not the correct dimensions for a bridal 
house or widowhood home, as one who wants to construct a 
cowshed constructs a structure of four cubits by six cubits. A 
house for human dwelling is certainly larger than that. 


§ The mishna teaches: A banquet hall is ten by ten cubits. The 
Gemara clarifies: What is a banquet hall? A pavilion of roses.’ 


It is taught in a baraita: The standard size of a kanteir is twelve 
by twelve cubits. The Gemara clarifies: What is a kanteir? It is 
a decorative courtyard of a mansion." 


BACKGROUND 


Book of ben Sira — xD ja. %99: The book of ben Sira was one 

of the first composed after the canonization of the Bible. It was 

written by Shimon ben Yehoshua ben Sira, a resident of Jeru- 
salem in the time before the Hasmonean period and a younger 
contemporary of Shimon Halzaddik. The book was held in high 

regard. It was translated into Greek by the author's grandson 

in Alexandria in 132 BCE, which facilitated its circulation among 

those who were unfamiliar with Hebrew. 


A son-in-law who lives in his father-in-law's house — 1777 jn 
yan saa: The Sages decreed that it is prohibited for a man 
o live in his father-in-law’s house, because it is considered 
brazenness. Rav would give lashes to a person who would do 
so (see Kiddushin 12b). The Ra’avad writes that if one’s father-in- 
aw designates a room for him to sleep in, it is permitted. The 
Rosh writes in tractate Kiddushin that nowadays sons-in-law are 
accustomed to living in the homes of their fathers-in-law, as 
hey rely on the opinion of the Sages of Neharde’a, who argue 
hat Rav did not give lashes for such a practice (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 21:15 and Maggid Mishne there). 


HALAKHA 


The Septuagint includes the book of ben Sira among the 
books of the Bible, leading many other translations to do the 
same. Although the Sages considered the book apocryphal, 
they did not refrain from quoting it in a most respectful man- 
ner. Occasionally they even considered it as if it were part of 
the Bible. The work was later banned, perhaps because it was 
frequently confused with a different book, Alphabet of ben Sira, 
a popular work containing many dubious statements. 


He that gives an answer before he listens - O13 137 wi 
yn»: Silence is a safeguard for wisdom (Avot 3:13). Therefore, 
one should not be hasty to reply, and should speak little 
(Rambam Sefer HaMadda, Hilkhot Deot 2:5). 


A courtyard of a mansion — ‘315% YM: One who sells a plot of 
land to another for him to construct a courtyard for a mansion 
must provide him with enough land to build the courtyard 
twelve by twelve cubits (Rambam Sefer Kinyan, Hilkhot Mekhira 
21:5; Shulhan Arukh, Hoshen Mishpat 214:13). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


MYI AMT YTD) IDM L IT 
pa - IK bohm ya ayawan 
amt anp yn el TRY “bara 
meena IYW IIKI KN 
ay pn TPCT WXP DMN mb 

bon pasion Dyciong ta ayawan 


IAD ADP XAP NIN INT RDN) 
TADA KP TANN bobna] raya 
myy [xap rand] ah XP 27) 
map aby Yaa wy bpn pan-pan 

Payo 


ADIPI ian DNIK DINK NN 
Kpg MVD Ham tar KA 
UDC PVD) NTN YD KPA 

NDIA KDRT OW 


reap AY NPY pI XPT aN 


yan ma WY MAY ND TIN 
DWY ix max ww ‘nb iib 
In "inoip max ows jam 
DIY) Tis TaN DWY VITI ny 
yax Pinpip TAg DWY) I AN 
DI NVN - VPY XPD: amb 

nby 


ah yawn rep xa 


Perek VI 
Dafo9 Amuda 


Ta pds men 1 yowe xp x7 
px mea) qx ove wawn px mu 
b> wawn 


MYN wast 2 vat mh yon 
WPA VDI MIT ANY DT NIIR) 
12 PX DIN IX Dip -Wax 
Mein Tey pins 239) 10 oan aT 

mM bb minx Wy ny) 5 w 


The mishna teaches: The standard height for each of these structures is 
equal to the sum of half its length and half its width. There is a proof 
of the matter; Rabban Shimon ben Gamliel says: The proportions are 
like the building of the Sanctuary. The Gemara asks: Who teaches the 
phrase: Proof of the matter? There is a Sage who says that Rabban 
Shimon ben Gamliel teaches it, and this is what he is saying: From 
where can a proof of the matter be derived? The mishna then cites that 
Rabban Shimon ben Gamliel said that everything is like the building 
of the Sanctuary. 


And there is a Sage who says that the first tanna teaches it, and, under- 
standing that the proof the tanna wished to cite was from the example 
of the Sanctuary, Rabban Shimon ben Gamliel interjected and 
expressed astonishment" at the idea. And this is what Rabban Shimon 
ben Gamliel is saying to the first tanna: From where do you derive a 
proof? Do you derive it from the building of the Sanctuary? Is that 
to say that everyone constructs their buildings like the building of 
the Sanctuary? Why should they do so? 


It is taught in a baraita: Aherim say: The standard height of each of 
these structures is equal to the length of its crossbeams. The Gemara 
suggests: And let us say more simply that its height is equal to its width. 
The Gemara answers: If you wish, say that formulating the ruling in this 
way is necessary, because the space inside a house widens at the top, as 
the walls get thinner toward the top and the crossbeams are actually 
longer than the width of the floor of the building. And if you wish, say 
instead that formulating it in this way is necessary because there are 
indentations in the wall into which the crossbeams are inserted. The 
crossbeams are consequently longer than the space inside the house. 


§ Apropos the building of the Sanctuary, the Gemara relates the fol- 
lowing incident: Rabbi Hanina once went out to the villages to teach 
Torah there, and he raised a contradiction between two verses that 
detail the dimensions of the Sanctuary: It is written: “And the house 
that King Solomon built for the Lord, was sixty cubits in length, and 
twenty cubits in width, and its height was thirty cubits” (1 Kings 6:2). 
But it is also written: “And before the partition was twenty cubits 
in length, and twenty cubits in width, and its height was twenty 
cubits” (1 Kings 6:20). The first verse states that its height was thirty 
cubits, whereas the second verse states that its height was only twenty 
cubits. He said to the villagers that the reason for the difference is that 
when the latter verse calculated the height, it did so from the upper 
edge of the cherubs and upward, as the cherubs themselves stood 
ten cubits high. 


The Gemara asks: What is the verse teaching us by considering only 
the area above the cherubs? 


The verse teaches us this: The area below the cherubs is like the area 
above them; just as the area above the cherubs’ wings, which were 
spread out in the air, was not used for anything, i.e., it was empty space, 
so too the area below them was not used for anything and was empty. 


This supports the opinion of Rabbi Levi, as Rabbi Levi said, and some 
say it was Rabbi Yohanan who said: This matter is a tradition handed 
down to us by our ancestors: The space occupied by the Ark of the 
Covenant and the cherubs is not included in the measurement of the 
Holy of Holies in which it rested, as miraculously it did not occupy any 
space at all. The Gemara comments: This is also taught in a baraita: 
When they brought the Ark that Moses crafted into the Holy of Holies 
in the Temple of King Solomon, even though the total width of the Holy 
of Holies was only twenty cubits, nevertheless the Ark had ten cubits 
of empty space between it and the wall in each and every direction. 


NOTES 


Rabban Shimon ben Gamliel expressed aston- 
ishment — mana xp mane dyna ya yaw an: 

The Rashbam explains, based on the mishna’s text 
as it appears in the Vilna edition of the Gemara, 


that Rabban S 
statement of t 
actually cite h 


himon ben Gamliel interrupted the 
he first tanna before he was able to 
is proof. Rabban Shimon ben Gam- 


liel realized what the first tanna was going to say 


and rejected i 


. Some early commentaries had a 


different version of the mishna’s text, one which 


also appears i 
nayot, in whic 


n the standard version of the mish- 
h the first tanna does cite his proof 


from the Sanctuary and only then does Rabban 
Shimon ben Gamliel challenge him (see Meiri). 
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NOTES 
The cherubs stood miraculously — pay 71 Daa 03: The 
miracle applied only to the cherub's bodies. As is explicit in 
the verse and the Gemara here, their wings certainly occupied 
space (Rashbam). 


Cherubs in the First Temple 


This one was not next to that one - mt 7323 xo mt: The 
cherubs may have been aligned such that one stood slightly 
further forward than the other. In this way, their wings would 
be able to expand fully without colliding with each other 
(Rashbam). Rabbeinu Gershom Meor HaGola explains differ- 
ently. He suggests that the cherubs themselves stood next to 
each other, but the wings of one were raised slightly above 
he other in order that they could overlap and not collide. 


Crossed over — bwn nI Dbw: According to this sug- 
gestion, the two cherubs did in fact stand aligned, one next 
o the other, and not as Rava suggested. Nevertheless, their 
wings were spread out at an angle, to enable them to occupy 
heir full room without the need for a miracle. The Rashbam 
explains that, according to this suggestion, each cherub’s set 
of wings extended forward and then crossed over each other. 
This would mean that there was more than ample room for 
each cherub to stand next to the other (Arukh; see Ri Migash). 
Rabbeinu Gershom Meor HaGola suggests that the wing of 
one of the cherubs was angled slightly forward so that the 
other cherub’s wing could extend straight without colliding 
with it. The Ritva cites the possibility that both cherubs’ wings 
were angled slightly upward and that this was itself sufficient 
to ensure that they did not overlap at all. The Maharal suggests 
that one cherub's wing was angled up slightly and the other's 
angled down, to enable them to overlap without colliding. 


Their faces toward the House - mab om9: Some explain that 
this means that their faces faced the Sanctuary, which lay in 
front of the Holy of Holies (Rashbam; Ritva). Others explain it 
to mean they faced the western wall, i.e., the back, of the Holy 
of Holies (Ritva; Rashi in Chronicles). 


Form of children [tza’atzuim] — pvyyy nwy: The Gemara 
(Hagiga 13b) explains that the word for cherub, keruv, is similar 
to keruvya, which is Aramaic for: Like a child. This is also how 
Onkelos translates the word in his translation of the Torah. 
Similarly, most commentaries explain that tza‘atzuim is a cog- 
nate of tzeetzaim, meaning children, and that the cherub’s 
faces were formed to look like children. 


LANGUAGE 


Diagonal [alakhsona] - KID: From the Greek Aofóç, 
loxos, meaning diagonal. The corresponding Aramaic word 
is karanzol. 
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Rabbenai says that Shmuel says: The cherubs stood miracu- 
lously" and did not occupy any physical space, as it is stated: 
“And five cubits was one wing of the cherub, and five cubits 
was the second wing of the cherub; ten cubits from the tip of 
its wings until the tip ofits wings” (1 Kings 6:24). Accordingly, 
the wings of two cherubs, standing side by side, would occupy 
the entire twenty cubits width of the Sanctuary. But if so, 
where, in what space, were their bodies standing? Since their 
wings alone, which protruded from the sides of cherubs’ bodies, 
occupied twenty cubits, there was no room left in which their 
bodies could stand. Rather, one must conclude from the verse 
that the cherubs stood miraculously and did not occupy any 
physical space. 


Abaye objects to this proof: But perhaps they stood with their 
bodies emerging beneath their wings, like chickens, with their 
wings protruding above them from the same point in the center 
of their backs. If so, their bodies would stand beneath their 
wings and would not occupy any additional space. Rava also 
objects to this proof: But perhaps they stood so that this one 
was not next to that one" and the wings of the two cherubs 
overlapped, thereby allowing for the additional space occupied 
by their bodies. Rav Aha bar Yaakov also objects to this proof: 
But perhaps they were standing in a diagonal [ba‘alakhsona]' 
alignment from one corner of the Holy of Holies to the diago- 
nally opposite corner. In this way there would be enough space 
for their bodies and their wings. 


Rav Huna son of Rav Yehoshua also objects to this proof: But 
perhaps the width of twenty cubits stated in the verse refers 
only to the width at ground level, whereas the room widened 
at the top and was therefore able to accommodate both their 
wings and the width of the bodies. Rav Pappa also objects 
to this proof: But perhaps they were folding their wings 
somewhat; since their wings were not fully extended they 
did not actually fill the full twenty cubits of the Sanctuary. 
Rav Ashi also objects to this proof: But perhaps their wings 
crossed over" one another, so that they did not occupy so 
much space. 


§ Continuing its focus on the cherubs, the Gemara asks: How 
were the cherubs standing? Rabbi Yohanan and Rabbi Elazar 
disagree about this. One says: Their faces were turned one 
toward the other. And one says: Their faces were turned 
toward the House," i.e., the Sanctuary. The Gemara asks: But 
according to the one who says that their faces were turned one 
toward the other, isn’t it written: “And their faces were toward 
the House” (11 Chronicles 3:13)? How does he explain the mean- 
ing of this verse? The Gemara answers: This is not difficult, as 
their faces miraculously changed directions in reflection of the 
Jewish people’s relationship to God. Here, when it states that 
the cherubs faced each other, it was when the Jewish people 
do the will of God. There, the verse that describes that the 
cherubs faced the Sanctuary and not toward each other, was 
when the Jewish people do not do the will of God. 


The Gemara asks: And according to the one who says they 
stood as described in the verse: “And their faces were toward 
the House,” isn’t it written: “With their faces one toward the 
other” (Exodus 25:20). How does he explain the meaning of 
this verse? The Gemara answers: They were angled sideways 
so that they turned both to each other and toward the Sanctuary, 
as it is taught in a baraita: Onkelos the Convert said that the 
cherubs were of the form of children," as the verse states: “And 
in the Holy of Holies he made two cherubim of the form of 
children; and they overlaid them with gold” (11 Chronicles 3:10), 
and their faces were angled sideways toward the Ark of the 
Covenant, like a student taking leave of his teacher. 
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MI S H N A One who has ownership of a cistern located 


beyond the house of another," i.e., the cis- 
tern can be accessed only by entering the property of the other, and 
also has access rights to that cistern, may enter the house to access 
his cistern only at a time when it is usual for people to enter, and 
may leave only at a time when it is usual for people to leave. And 
in addition, he may not bring his animal into the house and water 
it from his cistern; rather, he must fill a pail with water from the 
cistern and water his animal outside. And this one, the owner of the 
cistern, constructs for himself a lock on the entrance to the cistern 
to prevent the homeowner from drawing water from it, and that one, 
the homeowner, constructs for himself a lock. 
The mishna states that the owner of the cis- 


GE MA tern and the homeowner each construct a 


lock. The Gemara asks: A lock to where? Rabbi Yohanan says: Both 
of them construct a lock on the opening to the cistern to prevent 
the other from accessing it unilaterally. The Gemara asks: Granted, 
the owner of the cistern constructs a lock, as he wants to protect 
the water of his well. But why does the homeowner construct a 
lock? Rabbi Elazar said: 


He does so due to a suspicion that the owner of the cistern might 
enter the house at a time when the owner of the house is not present, 
and thereby be secluded together in the house with the homeowner's 
wife." 


MI S H N A One who has ownership of a garden located 


beyond the garden of another," and also has 
access rights to it, may enter his garden only at a time when it is 
usual for people to enter," and may leave only at a time when it 
is usual for people to leave. Furthermore, he may not bring 
merchants into his garden, and he may not enter the garden solely 
in order to use it as a passageway, to enter from it into another 
field. And the owner of the outer garden may sow the path leading 
to the inner garden. 


NOTES 


Suspicion with the homeowner's wife — inwx Twn: Some 
explain that the goal is to prevent the homeowner from becom- 
ing suspicious that the owner of the cistern is entering his house 
in order to be with his wife while he is not present (Rabbeinu 
Gershom Meor HaGola; Meiri). Others explain that the concern 
is that passersby will see the owner of the cistern entering the 
house at a time when it is known that the owner of the house 
is not present, and they will become suspicious about the pos- 
sibility of impropriety between the homeowner's wife and the 
owner of the cistern (Nimmukei Yosef). 

The assumption is that the homeowner's wife is always pres- 
ent in the house. The Rashbam explains that this is the reason the 
Gemara does not suggest that the homeowner will be suspicious 
that the owner of the cistern might steal items from his house, as 
his wife is always present to keep a watchful eye. 


Enter at a time when it is usual for people to enter — 5232 
DDD) DIK "2 JAW ywa: The mishna is referring to a case 


where the owner of the inner garden obtained rights to pass 
through the outer garden in order to access his property. In the 
case of a sale, where one purchased the inner garden from the 
owner of the outer garden, the question of whether the right to 
pass is automatically included in the sale or whether he needs 
to purchase it separately is the subject of a dispute in the mishna 
in Chapter Four. Alternatively, this could be a case in which two 
people inherited the gardens together, or two people jointly pur- 
chased the gardens and then, when they agreed to dissolve their 
partnership, one agreed to take the inner garden on condition 
hat he also receive the right to pass through the outer garden 
Rashbam; Meiri; see Tosefot Yom Tov). 

The reason that his use of the path is limited is that the 
path itself strictly belongs to the owner of the outer garden. 


The owner of the inner garden has only the right to access his 


garden through it, and that right is restricted to those func- 
ions that are necessary for the typical use of the inner garden 
Rashbam). 


HALAKHA 


One who has a cistern beyond the house of another - 
ivan bw iman ma nab ww 7a: One who owns a cis- 
tern located beyond the house of another and has access 
rights to the cistern may enter the house to access it only 
at a time when it is usual for people to enter, and may 
leave only at a time when it is usual for people to leave. 
In addition, he may not bring his animal into the house 
and water it from his cistern, but must fill a pail with water 
and water his animal outside. Both the cistern owner 
and the homeowner fashion a lock on the opening to 
the cistern in order to ensure that neither can access the 
cistern without the other being present. The owner of the 
cistern constructs a lock to prevent the homeowner from 
taking his water, and the homeowner constructs a lock 
so that the cistern owner will not enter the house when 
he is absent and be secluded in his house with his wife 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 6:13; Shulhan 
Arukh, Hoshen Mishpat 169:1 and Sma there). 


HALAKHA 


One who has a garden located beyond the garden of 
another - fran bw inyana oa as b ww na: One who 
owns a garden located beyond the garden of another 
and has access rights to it through the outer garden may 
not enter at a time when it is unusual to do so, nor may 
he bring merchants to the garden. The same principle 
applies to one who owns a room located inside the house 
of another (Rema, citing Nimmukei Yosef). The owner of 
the inner garden may also not use his garden as a shortcut 
to another field. Only the owner of the outer garden may 
plant along the path leading to the inner garden. 

If they mutually agree that the owner of the inner 
garden may use an access path along the edge of the 
outer garden, the owner of the inner garden may enter 
any time he wishes and may bring merchants to his gar- 
den. Nevertheless, he still may not use it as a shortcut to 
another field. In such a case, neither of them has the right 
to plant along that path (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 6:14; Shulhan Arukh, Hoshen Mishpat 169:2). 
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—— LANGUAGE =—W—____—___- 
Shadoof [kilon] - ip: From the Greek xnd@v, kélon, which 
means the handle of a pump for drawing water. By extension 
the word is used to describe a channel that is filled with water 
transported there using a shadoof. 


BACKGROUND 


Banks — Pa: 


Ditch with raised sides 


Shadoof - op: A shadoof is an irrigation tool consisting of a 
long lever with a bucket at one end and a counterbalancing 
weight on the other. This mechanism allows one to draw water 
from streams or irrigation canals with a minimum of effort. 


Shadoof 


HALAKHA 

A channel for an irrigated field...a shadoof channel - max 
hepa ma max...priywn ma: One who sells land in his field to 
another for an irrigation channel must provide a strip of land 
our cubits wide extending the length of the field. Two cubits 
are for the width of the irrigation channel itself, and there is an 
additional cubit on either side for the banks (Sma). According 
o the Tur, the irrigation channel itself is only one cubit wide 
Rashbam). If one sells land for a shadoof channel, he must 
provide a total of two cubits, one for the water channel and a 
half-cubit on either side for the banks (Rambam Sefer Kinyan, 
Hilkhot Mekhira 21:7; Shulhan Arukh, Hoshen Mishpat 217:1). 


And those banks, who may sow them — Oy Iit 12 O5an ÌN]: 
The banks of an irrigation channel that the owner of the field 
must also give to the buyer of the channel may be planted only 
with trees. He may not plant crops there, because the crops 
weaken the earth and might destroy the irrigation channel. 
This is in accordance with the opinion of Rav Nahman, as the 
halakha follows his opinion in disputes concerning monetary 
law (Rambam Sefer Kinyan, Hilkhot Mekhira 21:8 and Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 217:2). 
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If the court gave him an access path from the side of the outer 
garden, with the agreement of both of them," he may enter at 
any time he wants, and leave at any time he wants, and may 
bring merchants into the inner garden. But he may still not enter 
the garden solely in order to enter from it into another field. In 
such a case, neither this one, the owner of the inner garden, nor 
that one, the owner of the outer garden, is permitted to plant 
that side path." 


G E M ARA Rav Yehuda says that Shmuel says: If 

a field owner says to another: I am sell- 
ing you from my land a water channel fit for bringing water to 
an irrigated field," he is required to give him land two cubits 
wide for the inside of the channel, and one cubit" on this 
side and one cubit on that side for its banks.’ If he said to him: 
I am selling you a shadoof [kilon] channel,"*® he is required 
to give him land one cubit wide for the inside of the channel 
and half a cubit on this side and half a cubit on that side for 
its banks. 


The Gemara asks: And with regard to those banks, who has 
permission to sow them?" Rav Yehuda says that Shmuel says: 
The field owner may sow them with vegetables or crops. Rav 
Nahman says that Shmuel says: The field owner may plant them 
with trees. The Gemara elaborates: The one who says that the 
field owner may sow them holds that all the more so he may 
plant them with trees. And the one who says that he may plant 
them with trees holds that he may only plant trees, but sowing 
them with other plants is not permitted." This is because the 
roots perforate the ground, which weakens it and can cause 
damage to the water channel. 


NOTES 


With the agreement of both of them - jpa nyt: Rab- 
beinu Gershom Meor HaGola explains that the court awarded 
the access rights. Therefore, this arrangement has both the 
power of a court edict and the strength of a contractual 
agreement. The Ritva explains that the court will allow the 
owner of the outer garden to shift the path to the side of 
he garden only if the owner of the inner garden consents to 
it. The Rashbam elaborates that only the owner of the outer 
garden stands to gain by shifting the path to the side, whereas 
he owner of the inner garden is now forced to take a lengthier 
path to his garden. Therefore, it is clear that when he agreed 
o have the path shifted, it was with the understanding that 
e would have expanded rights. This includes the restriction 
on the owner of the outer garden that he may no longer plant 
he path, as doing so would impinge on the ease of access of 
he owner of the inner garden. 


Neither this one nor that one is permitted to plant that 
side path - ayy) DoW JX MN Mt: In the Jerusalem Talmud 
itis explained that the owner of the inner garden can prevent 
he owner of the outer garden from planting the path by 
claiming that doing so could cause him to slip or to trip on the 
plants. Similarly, the owner of the outer garden can prevent 
he owner of the inner garden from planting the path by 
claiming that if he did so, then in order to avoid stepping on 
is plants he might stray from the path and walk through the 
outer garden and step upon the plants there. The Rashbam 
explains that the owner of the inner garden may not plant 
here simply because his rights to it are only for accessing 
his garden and certainly do not include a right to plant it. 


|. am selling you a channel for an irrigated field - ma max 
pb DINN pnbwn: Some explain that this is referring to one 
who sells land to be used to form a channel; the seller is 
required to provide enough land for the channel and its banks 
(Ri Migash; Rambam; Ramah; Meiri). The Rashbam explains 
that it is referring to one who sells an existing channel, and 
the mishna teaches that he is required to allow the buyer to 
widen the channel up to two cubits wide. 


And one cubit — mast: Rashbam cites Rabbi Yaakov ben Yakar, 
the teacher of Rashi, who had a slightly different variation of 
the Gemara's text that leaves out the letter vav, representing 
the word: And. According to that version, when the mishna is 
referring to the one cubit stretch of land on each side of the 
channel, it is merely elaborating on how the two cubits, men- 
tioned immediately beforehand, are distributed. Accordingly, 
the mention of two cubits is not referring to the width of the 
channel, but to the sum of the width of the banks. It would 
appear that the word amma, which is used for a channel, is 
borrowed from its more usual meaning of: A cubit. According 
to this explanation, this is because a standard channel is one 
cubit wide. 

The majority of the early commentaries, following the 
standard version of the Gemara, explain that the width of the 
channel itself is two cubits, and in addition the seller must 
provide an additional one cubit on each side for the banks. 
The connection between the words for a channel and a cubit 
might be due not to the typical width of such a channel, but 
to the typical depth of a channel, which is one cubit (Josafot). 
Alternatively, the term that is used is borrowed from the origi- 
nal meaning of amma: Forearm, since a channel is long and is 
drawn out like a person’s forearm. 


Shadoof channel - hoops Da maw: This is referring to a small 
channel that is artificially filled by transferring water from a 
river using a shadoof (see Rambam’s Commentary on the 
Mishna on Moed Katan and Rid). Alternatively it refers to the 
channel from which the water is originally taken (Ramah). 
This kind of channel is not used for irrigation but for watering 
animals, washing clothes, or carrying away sewage. For this 
reason, it needs to be only half the width of an irrigation 
channel. 


Sowing them is not permitted — xb aynit: The roots of trees 
descend deeper into the ground thana plant’ 5 roots. Therefore, 
there is less concern that the roots will penetrate or weaken 
the channel or its banks (Rashbam). 
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§ And Rav Yehuda says that Shmuel says: With regard to a water 
channel whose banks collapsed," the owner of the channel may 
repair it with earth from that field through which the channel 
runs, even though the field does not belong to him. It is permitted 
because it is known that when its banks collapsed the earth that 
the banks were made from spread only into that surrounding 


field." 


Rav Pappa objects to this: But let the field owner say to the 
owner of the channel: Your water in your channel carried away" 
your earth from your banks, so you have no right to take earth 
from my field. Rather, Rav Pappa said he may repair the banks 
with earth from the field because when the field owner sold the 
rights to the channel he accepted that condition upon himself." 


MI S HN A In the case of one who had a public thor- 


oughfare passing through his field," and 
he appropriated it and instead gave the public an alternative 
thoroughfare on the side of his property, the halakha is that the 
thoroughfare that he gave them, he gave them, and they may use 
it." But the original thoroughfare that he took for himself has not 
reached him, i.e., he cannot appropriate it for his personal use. 


The standard width ofa private path is four cubits. Ifa field owner 
sells the right to pass through his field to an individual, without 
specifying the width of the path, he must provide him with a path 
four cubits wide. The standard width of a public thoroughfare" 
is sixteen cubits. The width of a king’s thoroughfare has no 
maximum measure," as the king may appropriate whatever width 
thoroughfare he wishes. The width of the path for the burial pro- 
cession to a grave" has no maximum measure.’ With regard to 
the practice of standing" and comforting the mourners following 
a funeral, the judges of Tzippori said that the standard requisite 
size is the area required for sowing four kav of seed. 

The Gemara asks: Why does the mishna 


G E MA rule that the public thoroughfare that the 
landowner took for himself has not reached him?" If by making 
the exchange the original thoroughfare now belongs to him, let 
him take a stick [pazra]' and sit on the thoroughfare and physi- 
cally prevent anyone from passing through. Apparently, the Sages 
did not permit him to do so. The Gemara suggests: Does it follow 
that one can conclude from the mishna’s ruling that a person may 
not execute judgment for himself even in circumstances where 
refraining from acting will cause him a loss? This would contradict 
the accepted halakha that one may do so. 


NOTES 
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HALAKHA 


A water channel whose banks collapsed — bow DaT aN 
mare: If the banks of a water channel collapse, the owner may 
repair it with earth from the field through which it runs, as this 
is a condition of this type of sale. This is in accordance with the 
opinion of Rav Pappa (Rambam Sefer Kinyan, Hilkhot Mekhira 
21:8; Shulhan Arukh, Hoshen Mishpat 217:3). 


A public thoroughfare passing through his field - wag J17 
ww sind miy: If one has a public thoroughfare passing 
hrough his field, and he takes it for himself and instead 
provides the public with an alternative thoroughfare on the 
side of his field, then the public has the right to use both 
horoughfares. The Sma maintains that this halakha applies 
only if it is a thoroughfare for the general public, including 
ravelers from out of town. If it is a public thoroughfare only 
or people in his area or in his city, he may provide a substitute 
horoughfare with the permission of the public (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:27; Shulhan Arukh, Hoshen 
Mishpat 3771). 


A public thoroughfare — way% 313: One who sells land for a 
public thoroughfare must provide a strip of land sixteen cubits 
wide. This is the minimum width of a public thoroughfare for 
all matters (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:27 
and Sefer Kinyan, Hilkhot Mekhira 21:9; and see Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 3:3; Shulhan Arukh, Hoshen Mishpat 
217:4). 


A king's thoroughfare...the path for a grave - jan m 
apt JW: When a king goes to war, or according to Rashi, 
even when not at war (Lehem Mishne), he has permission to 
breach fences to create a thoroughfare for himself and for his 
army. A king's thoroughfare may be made as wide as neces- 
sary. Furthermore, a king need not divert his path because of 
vineyards or fields belonging to others. The Rambam writes 
that if one sells land to another, stating that it should be like 
a king's thoroughfare or a path used for a burial procession, 
the transaction is invalid, as the land does not have specific 
dimensions (Rambam Sefer Shofetim, Hilkhot Melakhim 5:3; 
Sefer Kinyan, Hilkhot Mekhira 21:10, and Ra‘avad and Maggid 
Mishne there). 


The practice of standing — mawan: One who sells a place 
next to a cemetery for those accompanying the mourners 
to stand and comfort the mourners as they return from the 
cemetery must give the area required for sowing four kav of 
seed (Rambam Sefer Kinyan, Hilkhot Mekhira 21:11; Shulhan 
Arukh, Hoshen Mishpat 217:4). 


LANGUAGE 
Stick [pazra] - x19: This is the Syriac word for a stick or staff. 
It is also related to the name of one of the Torah cantillation 
notes, pazer, which has the shape of a stick. 


Only into that field - myw Anixa xbx: Some have a version of 
the text that reads: Only from that field (Meiri). According to this 
version, it was the plants growing in that field that destroyed 
the banks of the water channel (Ritva). Therefore, the field 
owner is responsible for the damage. 


Your water carried away — mbavx ‘pa: Rabbeinu Gershom 
Meor HaGola explains that the water in the channel gradually 
erodes the earth from the banks until they collapse into the 
channel. 


Because...he accepted that condition upon himself - byw 
voy bap 12 Nana: Since it is common for the banks of a water 
channel to collapse over time, when the field owner sells land 
for a channel, it is understood that he also agrees to provide 
additional earth as necessary to repair the banks. 


Public thoroughfare passing...he gave them and they may 
use it — p03... ip IT JY: This halakha applies whether 
the public's rights to the “thoroughfare had been established 
de facto, i.e. through their use of it, or whether the field owner 
willingly gave it for the public's use (Rashbam). 


The king’s thoroughfare has no measure — ay ps ban pI 


yw: A king's thoroughfare is one made by a king and his army 
when passing through the area. The Gemara here cites the 


principle developed in the Gemara in tractate Sanhedrin (20b), 
that a king has permission to breach fences for this purpose. 
The Ramah adds that this refers only to a temporary widening 
of the road, and that the king is not permitted to acquire the 
path permanently. The straightforward understanding of the 
mishna is that it teaches that there is no limit to the width of 
the path that a king may take. 
An alternative understanding is offered by the Meiri. He 
explains that the mishna is referring to a case in which one 
person sold another a path and stated that it should be the 
same size as a king's thoroughfare. In such a case, the buyer has 
the right to walk through the field in any way he wishes. This 
appears to be the Rambam’s understanding as well. 


The path for a grave has no measure — ay prs Tapa yt 
yw: The Sages instituted, in honor of the deceased, that a 
burial procession may take as much space as necessary, so that 
mourners will not refrain from attending due to lack of space. 
Some explain that the mishna is referring to such a path. The 
Meiri explains that the mishna is referring to one who sells a 
path in his field, stating that it should be like the path used by 
a burial procession. If so, the intent is that the path will not bea 
clearly defined strip of land; rather, the buyer will have the right 
to walk through the field in any way he wishes. 


Why does it rule that the public thoroughfare he took 
for himself has not reached him — iyan x bw aX: The 
Gemara's question derives from the fact that the mishna indi- 
cates that the public thoroughfare that the field owner now 
gave to the public belongs to them. Therefore, it would appear 
that his exchange took legal effect. Furthermore, since the 
public does not forfeit anything by having the thoroughfare 
moved, the principle should apply that the court can force 
one to accept an agreement where not doing so would be 
considered behavior characteristic of Sodom, i.e., where a per- 
son spitefully refuses an agreement despite its entailing no loss 
o himself. If the exchange is considered legally valid, then the 
mishna’s statement that the original thoroughfare that he took 
or himself has not reached him should not be understood as a 
egal ruling, but as a pragmatic evaluation of the situation. Since 
he public has been using the thoroughfare, the field owner 
will be unable to stop people from doing so, even though 
hey would be acting improperly by continuing to use that 
horoughfare. Based on this assumption, the Gemara suggests 
hat there is seemingly a simple and practical solution to the 
problem (see Rashbam and Ri Migash). 
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Rav Zevid said in the name of Rava: Although generally one 
may do so, in this case the Sages issued a decree prohibiting it, 
lest he give them a circuitous route that will lengthen the distance 
the public will have to travel. Rav Mesharshiyya said in the 
name of Rava that the ruling of the mishna applies only where 
he actually gives them a circuitous route instead of the original 
straight thoroughfare. But one may exchange a public thoroughfare 
for an equally straight thoroughfare, appropriating the original for 
his personal use. 


Rav Ashi said: Any alternative path on the side" of the original path 
is considered a circuitous route, as it is close for this person and 
itis far for that person. While some will benefit from the change, it 
will be detrimental to others. Therefore, one may never exchange a 
public path for an alternative path. 


§ The mishna teaches that if a field owner provides an alternative 
thoroughfare through his field for the public to use, the public may 
use both thoroughfares. The Gemara suggests: But let him say 
to them: Take your original thoroughfare back and give me my 
thoroughfare that I provided you. The Gemara answers: In accor- 
dance with whose opinion is this mishna? It is in accordance with 
the opinion of Rabbi Eliezer, as it is taught in a baraita that Rabbi 
Yehuda says in the name of Rabbi Eliezer: If the public selected 
a thoroughfare through a privately owned field for themselves 
even without gaining the permission of the field owner, that which 
they selected, they selected, and they have the right to use it. 


The Gemara asks: According to the opinion of Rabbi Eliezer, are 
the members of the public entitled to be robbers?” Why should 
they be permitted to appropriate land from a private owner? Rav 
Giddel said that Rav said: Rabbi Eliezer refers only to a case where 
the public lost a thoroughfare in that field, e.g., the field was 
plowed over and the original course of the thoroughfare is not 
known. In such a case, the public has the right to determine the 
course anew. 


The Gemara asks: If so, why does Rabba bar Rav Huna say that 
Rav says that the halakha is not in accordance with the opinion of 
Rabbi Eliezer? His reasoning seems valid. The Gemara answers: 
The one who teaches this, i.e., that Rabbi Eliezer is referring to 
a case where a thoroughfare was lost, does not teach that, i.e., 
that Rav rules against Rabbi Eliezer. There is a dispute as to what 
Rav said. 


NOTES 


Any path on the side - 47 jap: The early commentaries add 
that even if the majority of people come from one particular 
direction, and the shifting of the thoroughfare will shorten their 
journey, nevertheless, since there is still a minority for whom 
it is not convenient, the owner of the field is not permitted to 
change the location of the thoroughfare. 

The Ra’ah explains that the mishna is referring to a case 
where there was never a defined thoroughfare through the 
field and people could walk through any part of it to get to the 
other side. According to his explanation, it is obvious that any 
attempt to fashion a defined thoroughfare will be inconvenient 
to the public and will not be permitted (Ritva). 


But let him say to them, etc. - 131 b xy: The Rashbam 
explains that this question is based on the fact that the Gemara 


has just established that the mishna’s ruling that: The original 
thoroughfare that he took for himself has not reached him, is 
not a pragmatic evaluation of the situation, but is a legal ruling 
that he does not gain any right to the original thoroughfare. 
Given that conclusion, the Gemara asks that since his granting 
of the additional thoroughfare was just one-half of an attempt 
to exchange one thoroughfare for the other, the two halves 
should be linked; if he cannot take the old thoroughfare, why 
should he forfeit his rights to the alterative thoroughfare? 


Are the members of the public robbers — 171392 ody w: 
The fact that they are the public does not entitle them to steal 
the rights to a field from an individual. Why, then, if they took 
that which does not belong to them, does the court give them 
rights to that stolen property? 
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The Gemara asks: And according to Rabba bar Rav Huna, what 
is the reason the field owner cannot reclaim the alternative 
thoroughfare that he gave to the public? The Gemara answers: 
It is due to the statement of Rav Yehuda, as Rav Yehuda says: 
With regard to a strip of land that serves as a border between 
two strips of land that the public took possession of" as a 
public thoroughfare, it is prohibited to destroy it for them, i.e., 
prevent people from using it. Accordingly, in the case of the 
mishna, where the field owner actually provided the public with 
a thoroughfare, he may certainly not take it back. 


The Gemara asks: And according to Rabbi Eliezer, through what 
means does the public acquire" the thoroughfare they choose? 
The Gemara answers: By means of walking on the thoroughfare, 
as it is taught in a baraita: If one walked along a field’s length 
and its breadth, he has acquired the area inside where he 
walked, as walking is an effective act of acquisition; this is the 
statement of Rabbi Eliezer. And the Rabbis say that by itself, 
walking" is not effective’ at all to acquire a field, and it is not 
acquired until he takes possession of it using a legal act of 
acquisition. 


Rabbi Elazar said: What is the reasoning of Rabbi Eliezer? As 
it is written that after God promised Abraham Eretz Yisrael, He 
instructed him: “Arise, walk through the land, its length and its 
breadth; for I will give it to you” (Genesis 13:17), in order that 
Abraham should thereby acquire the land. And the Rabbis, how 
do they interpret this verse? They hold that there, in Genesis, it 
was due to God’s love of Abraham that he said to him to do this, 
in order that it would be easy for his descendants to conquer 
the land. His walking was to demonstrate the divine promise and 
thereby emphasize his descendants’ claim to the land, but it did 
not effect acquisition of it. 


Rabbi Yosei, son of Rabbi Hanina, says: The Rabbis concede 

to Rabbi Eliezer with regard to a path that passes through vine- 
yards" that since the path is made only for walking on it, it can 

be acquired by means of walking" on it. 


A border that the public took possession of — 3punaw wi 
wa ja: The Rashbam maintains that this is a case where the 
public took charge of the land and did the necessary work on 
. Since the field owner did 
not protest, it is assumed that he consented to their actions. 


it to facilitate the public’s use of i 


Therefore, they acquire the rights to use it. 
The Ri 


igash explains differently, that the case is one where 


NOTES 
to the right of the public to take a thoroughfare but to the 
mechanism through which they acquire it. Although Rabbi 
Eliezer stated that the public acquires the thoroughfare simply 
by choosing it, choosing a thoroughfare is seemingly not a valid 
means of acquiring it (Tosafot). Therefore, the question applies 
even if one accepts Rav Giddel’s assumption; even if they have 
a right to choose a thoroughfare, it is unclear how simply choos- 


he public actually acquired the rights to use the thoroughfare 
rom the field owner. By contrast, Rabbeinu Yona explains that 
even if the public did not have any legal basis for the claim, 
once they have begun to use it, the field owner may not stop 
hem from doing so. 


Through what means does the public acquire - 1377 M123 0°31: 
The Rashbam explains that this question applies only according 
o the opinion that does not accept Rav Giddel’s explanation 
hat Rabbi Eliezer’s ruling is referring to a case where the public 
ost a preexisting thoroughfare in the field. Accordingly, the 
Gemara asks: If the public never had a thoroughfare in that 
field, why should they be able to create a new thoroughfare 
or themselves? 

Other commentaries explain that the question refers not 


ing a thoroughfare provides them with full rights to the extent 
that the field owner cannot take it back from them (Ri Migash; 
Maharsha; see Maharshal). 


Walking is not effective - byin prn px: To acquire land, one 
is required to perform a legally defined act of acquisition, e.g., 
giving money to the owner, fencing it in, or locking access to 
the land with the agreement of the owner. Simply walking upon 
the land is not one of the defined methods and is consequently 
ineffective. 


It can be acquired by means of walking - ana mapa: In many 
cases one can acquire an item by using it in the way it is typi- 
cally used. Since a path through a vineyard is made exclusively 
for walking on, even the Rabbis concede that it is possible to 
acquire it through walking. 


HALAKHA 


Walking - pon: One who walks the length and breadth 
of a field in order to acquire it does not acquire it, in accor- 


dance with the opinion of the Rabbis ( 


Rambam Sefer Kinyan, 


Hilkhot Mekhira 113; Shulhan Arukh, Hoshen Mishpat 192:7). 


Path through vineyards - 02373 by 
that passes through a vineyard is mad 


it, it can be acquired by walking on it. 


in, then one acquires only the minimu 
order to allow a person to walk upon i 


Dawa: Since a path 
e only for walking on 
If the path is fenced 
m width necessary in 
, i.e., enough room to 


place one foot in front of the other. If 
in, then one acquires a path wide eno 


he path is not fenced 
ugh to enable him to 


carry a load of vine branches along it and then turn around 
while holding them (see Sma). This is in accordance with 
the version of the text possessed by Josafot. 

Others rule the opposite, that when the path is not 


fenced in, then one acquires only a mi 


nimal path that is just 


wide enough to walk along, whereas if the path is fenced in 
then one has the right to have the path widened to allow 
him to walk along it and turn around while carrying vine 
branches (Rema, citing Tur and Maggid Mishne). This is in 
accordance with the version of the text possessed by the 
Rashbam (Rambam Sefer Kinyan, Hilkhot Mekhira 113-14; 


Shulhan Arukh, Hoshen Mishpat 192:7). 
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LANGUAGE 


Load [tuna] - 3w: From the Aramaic te’una, meaning a 
weight or load. Due to the characteristic omission of the gut- 
tural letters in the Babylonian dialect it took on the abbreviated 
form tuna. 


Vine branch [shevishta] — *nwraw: An Aramaic word mean- 
ing branch or bough, this word appears in the Aramaic transla- 
tions of the Bible, e.g., “Son of man, what is the vine tree more 
than any tree, the vine branch that grew up among the trees 
of the forest?” (Ezekiel 15:2). Some hold that the source of this 
word is the verb shabash in Aramaic, meaning entangled with 
vines and branches. 


PERSONALITIES 
Judges of the exile - mia sy: The Talmud (Sanhedrin 17b) 
notes that this was an honorific bestowed upon Shmuel and 
Karna. They were first-generation Babylonian amora'im who 
were active judges in matters of monetary law. 
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The Gemara relates an incident involving the allocation of a 
path through a vineyard: When people came before Rav Yitzhak 
bar Ami for judgment with regard to the width of a path through 
a vineyard that someone had purchased, he said to them: Give 
him a path wide enough so that one can carry a load [tuna]! of 
vine branches [dishvishta]' along it and is able to turn around 
while holding them. The Gemara comments: And we said this 
only in a case where the sides of the path are bounded by a 
fence," which would physically prevent a person from carrying a 
load of vine branches that are wider than the path, and therefore, 
if necessary, the path must be widened by breaking down the 
fence. But where the sides are not bound by a fence, a person 
carrying a load of vine branches will not be prevented from pass- 
ing along it. Consequently, he needs only to be given a path wide 
enough so that he can lift up one foot and place it in front of 
the other foot." 


§ The mishna teaches: The standard width of a private path" is 
four cubits. It is taught in a baraita: Aherim say: A private path 
is wide enough so that a donkey can pass on it with his load. Rav 
Huna says: The halakha is in accordance with the opinion of 
Aherim. And it is taught in another baraita: The judges of the 
exile’ say that the standard width is two and a half cubits." And 
Rav Huna says: The halakha is in accordance with the opinion 
of the judges of the exile. The Gemara asks: But doesn’t Rav 
Huna say: The halakha is in accordance with the opinion of 
Aherim? The Gemara resolves the contradiction: This definition 
and that definition are one and the same measure. 


The mishna teaches: The standard width of a public thoroughfare 
is sixteen cubits. The Sages taught in a baraita: The standard 
width of a private path is four cubits. The standard width of a 
road that goes from city to city" is eight cubits. 


NOTES 


Where they are bounded by a fence — KIWA parot: 

any of the early commentaries had a different version of 
he text that states the opposite, i.e., that if the path is fenced 
in, then one does not gain a right to have the path widened, 
but if it is not fenced in, then the path should be widened to 
allow him to be able to pass freely while carrying a load of vine 
branches (Rabbeinu Gershom Meor HaGola). Josafot note that 
he fences were relatively low and even were they to remain, 
hey would not prevent one from carrying his load. 


Lift up one foot and place the other foot - nam Y2 bows 
xy: Rav Yitzhak bar Ami specifically did not say that the 
path should be the width of two feet, because when one is 
walking, he always has one foot in front of the other. Therefore, 


A private path — pnt 777: One who sells a path through his 
land for the use of an individual must provide a path that is 
two and a half cubits wide, to provide sufficient room for the 
buyer's donkey and its load to stand on the path. The seller is 
not required to give the buyer a path wide enough to ride a 
wagon down it (Sma). This is in accordance with the opinion 
of Aherim and Rav Huna. The Rema maintains that this applies 
where the path is not fenced in and the donkey's load is able to 
protrude slightly over the edge of the path (Sma). If the path is 


HALAKHA 


it is sufficient even if the path is only the width of one foot 
(Darkhei Moshe). 


Two and a half cubits [gemadim] - 033W: Two interpreta- 
ions for gamad are cited by the Arukh. The first, also offered 
by the Rashbam and Rabbeinu Gershom Meor HaGola, is that 
his is the biblical term for a cubit. Alternatively, a gamad is a 
measure slightly less than a cubit, as gamad also means dwarf. 
This is also the opinion of Rabbeinu Hananel. 


From city to city - yh vy: The mishna is referring to a road 
hat is only for the use of the residents of those two cities, to 
raverse between them. Therefore, it is not regarded as a public 
horoughfare (Rashbam). 


enced in, then the seller must provide a wider path (Rambam 
Sefer Kinyan, Hilkhot Mekhira 21:9 and Sefer Zera‘im, Hilkhot Mat- 
tenot Aniyyim 3:3; Shulhan Arukh, Hoshen Mishpat 217:4). 


A road from city to city — vy ‘yy TIT: One who sells a road 
from one city to another must provide a road that is eight 
cubits wide, to enable two wagons to pass alongside each 
other (Rambam Sefer Kinyan, Hilkhot Mekhira 21:9; Shulhan 
Arukh, Hoshen Mishpat 217:4). 
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The standard width ofa public thoroughfare is sixteen cubits. A road 
leading to one of the cities of refuge" must be at least thirty-two 
cubits wide. Rav Huna said: What is the verse from which this is 
derived? As it is written with regard to the cities of refuge: “You shall 
prepare for yourself the way, and divide the borders of your land that 
the Lord, your God, caused you to inherit, into three parts, so that 
every manslayer may flee there” (Deuteronomy 19:3). Instead of sim- 
ply stating: A way, the verse states: “The way,” to indicate that the road 
must be twice as wide as a standard public thoroughfare. 


The mishna teaches: A king’s thoroughfare has no maximum 
measure. The Gemara explains: This is because the halakha is that 
a king may breach the fence of an individual in order to create a 
thoroughfare for himself, and none may protest his actions. 


The mishna teaches: The path for those accompanying a deceased 
person to a grave has no maximum measure. The Gemara explains: 
This is due to the honor of the deceased." 


§ The mishna teaches: With regard to the practice of standing and 
comforting the mourners following a funeral, the judges of Tzippori 
said that the standard requisite size is the area required for sowing 
four kav of seed. The Sages taught in a baraita: With regard to a family 
burial plot, even if one of the family sells the land designated for his 
own grave" to another, or sells the path that will be used by the burial 
procession to his grave, or sells the place that will be used for stand- 
ing and comforting his mourners, or sells the site that will be used 
for his eulogy, his family members may come and bury him in his 
grave even against the will of the buyer, due to the need to avoid a 
family flaw," i.e., harm to the family name that would arise if one of 
the family members was not buried with the rest of his family. 


The Sages taught in a baraita: On their return from the burial, the 
mourners would stop after traveling a short distance and would sit to 
bewail the loss of the deceased. They would then stand and continue 
journeying for a short while and then repeat the procedure. The 
mourners perform no fewer than seven standings and sittings" in 
honor of the deceased. These seven correspond to the seven refer- 
ences to “vanity” in the verse: “Vanity of vanities, says Kohelet; 
vanity of vanities, all is vanity” (Ecclesiastes 1:2), counting the plural 
term “vanities” as two references." 


Rav Aha, son of Rava, said to Rav Ashi: How do they perform this 
ceremony? Rav Ashi said to him that it is done as it is taught in a 
baraita: Rabbi Yehuda said that in Judea, initially they would per- 
form no fewer than seven standings and sittings" in honor of the 
deceased. One of the procession would make a statement such as: 
Stand, dear friends, stand, after which the mourners would continue 
on their journey to their home, and then he would say: Sit down, dear 
friends, sit down, at which point they would sit. The Rabbis said to 
him: If so, that this is all that the practice entails, then it should be 
permitted to do so even on Shabbat, since there is no explicit eulogy 
or mourning, whereas the custom is not to do so. 


A road to cities of refuge - vopa 1w T1: The road leading 
to the cities of refuge must be at least thirty-two cubits wide 
(Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 


8:5). 


HALAKHA 


NOTES 

The honor of the deceased - x30 KI»: Rabbeinu 
Gershom Meor HaGola had a different version of the 
ext, which reads: Due to the disgrace of the deceased. 
Sometimes the body of the deceased has already begun 
o decompose by the time of burial, and it would be an 
affront to the honor of the deceased if people were aware 
hat this had happened. When the burial procession is in 
a wide open area, people are not forced to draw close 
o the body and do not sense its decomposing state. 


Family flaw - anawa D39: As the standard practice was 
o bury all family members in a single plot, it was embar- 
rassing for a family if one of them was buried elsewhere 
(Rabbeinu Gershom Meor HaGola; Rashbam). Alterna- 
ively, it would be an embarrassment to have a non-family 
member buried in their family plot (Nimmukei Yosef). 
According to this explanation it appears that even if there 
was sufficient space in that plot for everyone in the family, 
including the one who sold his grave, the family can still 
prevent the buyer from being buried there. The Rashbam 
notes that when the family repossesses the grave, they 
must reimburse the buyer. 


Seven vanities — pan myaw: The sevenfold reference 
to vanity alludes to the idea that the entire world, which 
was created in seven days, is a vain, temporal existence, 
an idea which is emphasized when a person dies (Rab- 
beinu Gershom Meor HaGola). The Ritva explains that the 
sevenfold reference hints at the seven constant elements 
of the cycles of the world, mentioned in Genesis: “While 
he earth remains, seedtime and harvest, and cold and 
heat, and summer and winter, and day and night shall not 
cease” (Genesis 8:22), with day and night considered as 
one time period. Once a person dies, these periods cease 
o have any meaning for him. 


Standings and sittings — miawini nitas: The Rashbam 
offers three explanations for this practice: It was in order 
or people accompanying the mourners to be able to 
comfort them; or in order for the mourners to exhibit the 
pain of their loss; or in order to provide an opportunity for 
reflection on the vanity of life in this world. In line with 
this last explanation, Rabbeinu Barukh writes that each 
time they would stand or sit they would recite verses 
such as: “Vanity of vanities” (Ecclesiastes 1:2). The Rambam 
and the Meiri explain that the mourners would stand 
before their relatives, who would recite lamentations 
before them, and then the mourners would sit and the 
relatives would recite words of both comfort and rebuke. 
The mourners would then stand up again and the process 
would be repeated. 


that their relative does not have a place in the family burial plot 
(Bah), or because it is a disgrace to their name if the entire family 
is not all buried in the same plot (Sma; Shakh). If they bury him 
in his grave, the family must reimburse the buyer for his loss. 
Although they may also use the path to the grave, the place of 


Standings and sittings — niawimn ninawa: The mourners per- 
form no fewer than seven standing and sittings in honor of the 
deceased. Only the close family members of the deceased do 
so, and only on the day of the burial in the cemetery and in a 
place where it is customary to do so. 


One who sells his grave, etc. — 12113? 1427: If one sells land 
designated for his grave, the path leading to his grave, the place 
that will be used for the practice of standing, or the place that 
will be used for his eulogy, then his family members may still 
bury him there and use these places, even against the will of 
the buyer. This is because it is a disgrace to the family’s name 


standing, or the site of the eulogy, even against the will of the 
buyer, they do not have to reimburse him for doing so because 
these places are used only for the duration of the funeral itself 
(Rambam Sefer Kinyan, Hilkhot Mekhira 24:17; Shulhan Arukh, 
Hoshen Mishpat 217:7 and Yoreh Dea 366:1). 


This halakha is not cited in the Shulhan Arukh because at 
that time this practice was already not the custom in most 
communities. Nevertheless, in some of the Yemenite communi- 
ties this is still the custom, based on the ruling of the Rambam 
(Rambam Sefer Shofetim, Hilkhot Evel 12:4; Tur, Yoreh De'a 376; 
see the comment of Rema on Shulhan Arukh, Yoreh De‘a 376:4). 
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PERSONALITIES 


Rav Avya - 818 31: A fourth-generation Babylonian amora, 
Rav Avya was a prominent disciple of Rav Huna, who 

respected him greatly and valued his comments and ques- 
tions. Rav Avya also studied in Eretz Yisrael with Rabbi Ami 

and Rabbi Yohanan. He married the sister of Rami bar Pappa 

and some of his children became amora’im themselves, the 

most famous of whom, Rav Aha, son of Rav Avya, is quoted 

many times in the Talmud as a disciple of Rav Ashi. 


HALAKHA 
Performed standing and sitting for her — mayn ab say 
awin: In places where it is customary to perform stand- 


ing and sitting, one performs it for both men and women 
(Rambam Sefer Shofetim, Hilkhot Evel 12:5). 


One who sells a plot to another for him to construct for 
himself a catacomb — raph miwy> hand nipa agian: With 

regard to one who sells a plot of land to another in order for 
him to construct for himself an underground catacomb, and 

similarly, with regard to a contractor who receives a plot of 
land from another under a commission to construct for him 

a catacomb, he should excavate a burial chamber, and open 

up into it eight burial niches, three on each of the two sides 

and two on the side opposite the chamber's entrance. The 

chamber should be four cubits wide by six cubits in length 

and the size of each niche should be four cubits long, six 
handbreadths wide and seven handbreadths high. There- 
fore, on the side walls the bedrock between each niche will 

be one and a half cubits thick, and on the wall opposite the 

entrance, there will be two cubits between each niche (see 

Ra'avad, Migdal Oz, and Sma). This is in accordance with the 

opinion of the Rabbis. The Tur maintains that at the entrance 

of the catacomb there must be a courtyard measuring six 

cubits by six cubits (Rambam Sefer Kinyan, Hilkhot Mekhira 

21:6; Shulhan Arukh, Hoshen Mishpat 217:6). 


BACKGROUND 
Catacomb - 137: 


~ 


Burial cave from the Hasmonean era discovered near Modi'in, Israel 


LANGUAGE 
Burial niche [kukh] — 13: This word was incorporated into 
Hebrew, apparently from the Akkadian word kuku, meaning 
something that is dug. The similar Arabic word ès. kūkh, 
means a hut. 
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The Gemara relates: The sister of Rami bar Pappa was married 
to Rav Avya.’ When she died Rav Avya performed the practice 
of standing and sitting for her." Rav Yosef said: He erred in 
two matters. He erred, as the ceremony is to be performed 
only with the participation of close family members," and he 
performed it even with a distant relative. And he erred again, 
as mourners should perform this ceremony only on the first 
day of mourning, the day of the burial, and he performed it on 
the second day. 


Abaye said: He also erred in this, as mourners should perform 
the ceremony only in the cemetery, but he performed it in the 
city. Rava said: He also erred in this, as mourners should per- 
form it only in a locale where people are accustomed do so, but 
there, where he performed it, it was not the custom to do so. 


The Gemara raises an objection to the claims of Rav Yosef and 
Abaye from the baraita cited above: The Rabbis said to him: Ifso, 
that this is all that the practice entails, then it should be permitted 
to do so even on Shabbat. The Gemara explains the objection: 
And if you say, as Abaye did, that the ceremony should be per- 
formed only in the cemetery, or, as Rav Yosef did, on the first day, 
then how could it occur that the ceremony would be performed 
on Shabbat; what would anyone want to be doing in a cemetery 
on Shabbat, when it is prohibited to perform a burial? The Gemara 
explains: It could happen in a city that is close to the cemetery, 
and this is a case where they brought the deceased for burial at 
twilight’ just before Shabbat began, so that the return journey 
took place on Shabbat itself. 


MI S H NA There is the case of one who sells a plot of 


land to another in order for him to con- 
struct for himself an underground catacomb," and similarly the 
case of a contractor who receives a plot of land from another 
under a commission to construct for him a catacomb. If the 
size of the catacomb was not specified, then he should make 
the inside of each burial chamber four cubits wide by six cubits 
long and open up into the chamber, by digging into its walls, 
eight burial niches [kukhin] in which the coffins will rest. Three 
niches should be opened up from the wall here, along the length 
of the chamber, and three from there, along the other side, and 
two niches from the wall facing the entrance. And these niches 
should be formed so that their length is four cubits’ and their 
height is seven" handbreadths, 


Only with close family members - w393 KYN: The close 
relatives of the deceased who were not mourners themselves 


would participate (Rashbam). 


At twilight - niwaw pa: The burial was performed on the last 
moments of Friday, and then the practice of standing and sitting 
was performed after sunset on Shabbat. This does not contradict 
the halakha mentioned by the Gemara that the practice of 
standing and sitting is performed only on the day of the burial. 
Even though generally in halakha, the day is considered to 
begin with the onset of nighttime and then conclude at the end 
of the following daytime, with regard to acute mourning of the 
first day, the day is reckoned as beginning in the morning, and 
the following nighttime is considered to be part of the same 


day (Rashbarm). 


Their length is four cubits — niay yar 29%: The niches were 
made long enough to ensure that they could accommodate a 
coffin inside them. Four cubits was sufficient for this because 


NOTES 


most people were less than four cubits tall (Rashbam). There 
also had to be sufficient room once the coffin had been placed 
inside to be able to close the opening of the niche with earth 
and rocks (Ramah; Ritva). 


Their height is seven — yaw pa: The space needs to be suf- 
ficient to contain both the bulk of a person's body, which is 
typically less than six handbreadths, and the thickness of the 
coffin’s base and its cover. The Rashbam adds that the practice 
was also to leave one handbreadth of empty space above the 
coffin, as doing so would prevent the area above from becom- 
ing ritually impure due to the coffin. Tosafot note that if the 
niche is closed up, it would not help to leave any empty space 
because, since it is closed, the entire area above the niche, even 
parallel to the parts where there is no body, would be consid- 
ered ritually impure. Therefore, Tosafot assert that they would 
also leave the ends of the niches open in order to avoid this 
problem (see Ritva). 
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and their width is six handbreadths. 


Rabbi Shimon says: He should construct the inside of each burial 
chamber six cubits wide by eight cubits long and open up into the 
chamber, by digging into its walls, thirteen burial niches. Four 
niches should be opened up from the wall here, along the length 
of the chamber, and four from there, along the other side, and 
three niches from the wall facing the entrance, and one from the 
right of the entrance and another one from the left. 


The mishna describes the general structure of the catacomb: And 

he must fashion a courtyard" at the entrance of the burial cham- 
ber that should be six cubits by six cubits, which is equal to the 

combined length of the bier of the deceased and those who bury 
him, to ensure adequate room for the burial to take place. 


And he should open up two burial chambers into the courtyard, 
one from here and one from there, i.e., on opposite sides of the 
courtyard. Rabbi Shimon says: He should open up four burial 
chambers, one on each of the courtyard’s four sides. 


Rabban Shimon ben Gamliel says: Everything is dependent on 
the nature of the bedrock." If the bedrock is hard and strong it will 
be able to accommodate more niches, which will be more closely 
packed together, with less bedrock between them. If the bedrock is 
softer, fewer and more sparsely spaced niches should be formed. 


G E M ARA In Rabbi Shimon’s depiction of a burial 

chamber, he states that two niches should 
be opened up, one from the right of the entrance and one from 
the left. The Gemara asks: These two niches, in which direction 
does he set them? If they are directed toward the outside" of 
the chamber, i.e., under the floor of the courtyard, won’t people 
trample" over them when they enter the courtyard, which is 
improper? And furthermore, didn’t we learn" in the mishna 
(Oholot 15:8): With regard to the courtyard of a catacomb," one 
who stands inside it is ritually pure because it can be presumed 
that he did not stand over a dead body? Clearly, these niches are 
not to be dug underneath the courtyard. 


NOTES 


Trample — *wnap: The problem of trampling over graves is 
only when people do so consistently, as would be the case if 
there would be graves underneath the courtyard floor, since 
people always enter the chamber from the courtyard. If it 
were problematic in all cases, then according to the structure 
of the catacomb that Rabbi Shimon describes, according to 
which there are graves entirely surrounding the courtyard, it 
would not be possible to access the courtyard at all. Rather, 
it is clear that since there is not one specific path leading to 
he courtyard, and sometimes a person will come from one 
direction and sometimes another, it does not pose a problem 
hat sometimes people will be walking on the ground above 
he graves (Rashbam). 

Tosafot note that since the courtyard is only six cubits in 
ength, and each niche is four cubits long, it would also be 
impossible practically to have niches extending from two 
acing chambers. They suggest that it would be possible if 
he niches of one chamber were dug deeper than the other. 
Alternatively, Ramban suggests that according to this sugges- 
ion of the Gemara, the extra two niches were dug only from 
one of the catacomb's chambers. 


And furthermore didn’t we learn — pa x7 am: As mentioned 
in a previous note, there are two different versions of 
the Gemara’s text here. According to the version of the text 


possessed by Rabbeinu Gershom Meor HaGola, it is clear why 
he Gemara needs to cite the mishna in Oholot. Initially the 
Gemara considers the possibility that the niches were dug 
underneath the chamber, and rejects it due to the disgrace to 
he deceased that would be caused by trampling over them. 


Then the Gemara proceeds to raise the possibility of digging 


underneath the courtyard, and the mishna in Oholot is cited 
o prove that this was not the practice. 
By contrast, according to the version of the text cited by 
Rabbeinu Hananel, that the Gemara raises only one possibility, 
hat of digging niches underneath the courtyard, what is the 
purpose of citing the mishna after that possibility has already 
been rejected due to the disgrace that would be involved by 
people trampling over the graves? The Rashbam explains that 
the Gemara entertained the possibility that Rabbi Shimon does 
not consider trampling over graves to be a problem. If so, there 
is no reason not to dig the graves underneath the courtyard. To 
prove that this is not correct, the Gemara cites the mishna in 
Oholot that demonstrates that it was not the practice to do so. 
The early commentaries point out that technically it would 
be possible to construct graves that would not render those 
standing above them ritually impure, by leaving a handbreadth 
of space above the coffins and leaving the entrance to the 
niche open. The Gemara does not consider this because it is 
abnormal to construct a grave in such a fashion (see Ritva). 


NOTES 

And he must fashion a courtyard — ayn mwiyr: The need to 
fashion a courtyard is agreed upon by both the first tanna and 
Rabbi Shimon (Rashbam). The courtyard is placed higher than 
the burial chambers, as indicated by the Gemara. The Ritva 
holds that the courtyard is at ground level, and then there are 
steps from it that descend into the burial chambers. Tosafot 
hold that the courtyard itself was also built lower than ground 
level, albeit still higher than the chambers themselves. 


Layout of the catacomb according to the first tanna 


Layout of the catacomb according to Rabbi Shimon 


Everything is dependent on the bedrock — yhen 35 Son: 
f the bedrock is soft, the thickness of the bedrock between 
each niche must be greater, or the whole structure will col- 
apse. The Rashbam holds that Rabban Shimon ben Gamliel’s 
statement relates also to the number of chambers that should 
be formed. 


Toward the outside - yma): Since the chamber is placed 
deeper into the ground than the courtyard, if one digs into 
he sides of the wall of the chamber’s entrance directly away 
rom the body of the chamber, one would be digging under- 
neath the courtyard. 

The standard version of the Gemara's text, possessed 
by Rabbeinu Hananel, is the one possessed by most early 
commentaries. Another version, cited by Rabbeinu Gershom 
Meor HaGola, states: If they are directed toward the inside 
of the chamber, won't people trample over them? And if 
they are directed toward the outside of the chamber, didn’t 
we learn, etc.? According to this version, the Gemara consid- 
ers the possibility of digging niches underneath the floor 
of the chamber itself and rejects it because then people 
would have to trample over those graves when entering 
the chamber. 


HALAKHA 

Courtyard of a catacomb — ap Wn: If the courtyard to a 
catacomb does not have a roof over it, then one who stands 
in the courtyard remains ritually pure, provided he does not 
touch the entranceway of the burial chamber. If the courtyard 
is roofed, but there is a gap of at least four handbreadths 
between the roof and the entrance to the chambers, one who 
is in the courtyard remains ritually pure. If the gap is less than 
four handbreadths, he is impure even if he does not touch 
the entrance to the chamber (Rambam Sefer Tahara, Hilkhot 
Tumat Met 6:9, and see Ra’avad and Kesef Mishne there). 
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In a corner — Mt 1193: The early commentaries offer three dif- 
ferent interpretations of this answer. According to one opinion, 
the extra niche was dug near the entrance, at the very begin- 
ning of the wall that runs the length of the chamber, at right 
angles to it. Since it was placed right next to the corner of the 
chamber, there was ample space for it (Rid; see Rabbeinu Ger- 
shom Meor HaGola and Rashbam). Others, while agreeing with 
regard to the location of the niche, argue that it was not dug 
at right angles to the wall; rather, it was dug diagonally away 
from chamber's cavity (Ri Migash; Ramah; Ritva; see Tosafot). A 
third possibility is that these niches were dug in the corners at 
the far end of the chamber and were diagonally aligned away 
from the cavity (Rashbam). 


Chamber 
entrance 


Opinion of Rashbam 
50 
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NOTES 


Rabbi Yosei, son of Rabbi Hanina, said: He makes these two 
niches at the side of the entrance, vertically, like a door bolt. 


The Gemara challenges this explanation: But doesn’t Rabbi 
Yohanan say with regard to the burial of people in a vertical 
position: 


This is like a burial of donkeys and is disrespectful. 


The Gemara answers: According to the opinion of Rabbi 
Yohanan, each of these two niches is formed in a different cor- 
ner" of the chamber, aligned diagonally away from the chamber’s 
cavity. 


The Gemara challenges: But if so, won’t the niches located 
around the corners touch" one another? According to Rabbi 
Yohanan’s suggestion, there are, in fact, three niches located at 
each of the two back corners. One is recessed into the wall of 
the length of the chamber, at right angles to it, another is recessed 
into the back wall of the chamber, also at right angles to it, anda 
third that extends diagonally away from the chamber. The ends 
of these three niches will overlap, causing there to be too little 
space in them to fulfill the minimum required measurement. 


Opinion of the Ri Migash 


But won't they touch -1933 xm: The meaning of this question 
depends upon the three interpretations, of where and how the 
corner niches were formed. According to the first explanation, 
the problem is that the walls are simply not long enough to 
accommodate an extra niche. According to the second explana- 
tion, the problem is that the niches of adjacent chambers will 
overlap each other. According to the third explanation, there 
are three niches located at each of the two back corners; two 
are dug at a right angle into each of the two walls and the extra 
niche extends diagonally from the corner. The opening of these 
three niches will overlap and mean that there is not enough 
space in them to fulfill the minimum required measurement 
of four cubits. 


Chamber entrance 


Opinion of the Rid 
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Rav Ashi said: It is possible to do this where, when constructing 
the niches that extend diagonally away from the chamber, one 
deepens them," i.e., forms them lower down in the wall than the 
other niches adjacent to them. As, if you do not say that this is a 
solution, then how could the four chambers depicted by Rabbi 
Shimon be constructed? Won't the niches touch one another? 
The niches of one chamber will overlap those of the chamber 
adjacent to it. Rather, it is possible arrange the niches only where, 
when constructing the niches of two chambers at opposite ends 
of the courtyard, one deepens" them, i.e., forms them lower down 
in the wall than the niches of the other two chambers that are 
adjacent to them. Here too, it is a case in which one deepens them. 


Rav Huna, son of Rav Yehoshua, said that there is an alternative 
explanation: It is possible to fashion the four chambers depicted 
by Rabbi Shimon where one constructs them so that all the 
niches extend diagonally away from the cavity of the chamber like 
the leaves of a palm branch," which have spread out from its spine. 
If formed in this way, the niches of adjacent chambers will not 
overlap, even if they are at the same depth in the ground. 


The Gemara notes: And this statement of Rav Huna, son of Rav 
Yehoshua, is an error, because it is not possible to form all the 
niches in this way, since the length of the diagonal of every 
square whose side is one cubit is one and two-fifths cubits. 
Each chamber is eight cubits long, which means that between two 
adjacent chambers, placed at right angles to each other, there is a 
square area of eight cubits by eight cubits into which the niches of 
those two chambers must be formed. How much is the diagonal 
of that area? Eleven and one-fifth cubits. How many niches have 
to fit in that space? Eight. How can you find that eight niches can 
possibly fit into eleven and one-fifth cubits? Each of the niches 
is a cubit wide, and there must be a cubit wall of bedrock between 
each niche. To accommodate this once would need an area of at 
least fifteen cubits. Rather, this statement of Rav Huna, son of 
Rav Yehoshua, is in error. 


The Gemara provides an alternative solution to the problem of the 
niches at the corners overlapping. Or if you wish, say as Rav 
Sheisha, son of Rav Idi, said in answer to a similar question: It is 
referring to non-viable newborns, which require only very small 
burial niches. Similarly, here also, the niches at the corners of the 
chambers were used for non-viable newborns." 


§ The Gemara considers another mishna that relates to the struc- 
ture of a catacomb: We learned in a mishna there (Nazir 64b): 
With regard to one who finds a corpse" while inspecting a place 
that was not previously established as a cemetery, to ensure that it 
is free of ritual impurity, and the corpse is lying in the usual man- 
ner of Jewish burial, he removes it from there and also removes 
its surrounding earth." And similarly, if he finds two corpses 
buried in the usual manner, he removes them and their surround- 
ing earth. Since only one or two corpses were found, it may be 
assumed that the area is not a cemetery; therefore, the corpses may 
be removed. 


HALAKHA 


Where one deepens — payna: Two bodies may not be buried 
one on top of the other, unless there is no other way of bury- 
ing them (Shakh). If there is a gap of six handbreadths of earth 
between them, then it is permitted (Shulhan Arukh, Yoreh De'a 


362:4). 


One who finds a corpse, etc. — ^3) 1301 Na Kiam: If one 
finds a corpse that is lying in the usual manner in which Jew- 
ish bodies are buried, and he wishes to free the area of ritual 


impurity, he may remove the body and at least three finger- 
breadths of the surrounding earth. This ruling is contrary to the 
opinion of Rav Hai Gaon and the Rashbam, who maintain that 
he must remove three handbreadths of the surrounding earth 
(see Tur, Yoreh Dea 363). This halakha also applies if he found 
two corpses. Even where he found two corpses, the rest of the 
area may be assumed to be free of other corpses and may be 
regarded as being ritually pure (Rambam Sefer Tahara, Hilkhot 
Tumat Met 9:3). 


NOTES 
Where one deepens - payna: Even if one niche is only 
one and a half cubits lower on the wall than the other, 
the two will not touch each other. This is also how Rabbi 
Shimon's opinion is explained in the Jerusalem Talmud. 


Like a palm branch - xp 3: 


Chamber 


Chamber 


Niches set on an angle, reminiscent of a palm branch 


For non-viable newborns — bona: Such niches would 
also be used for the burial of non-viable newborns. These 
coffins were made only one or two cubits long, and their 
width and height were also smaller. If the niches at the 
corners are reserved for such deaths, then it will not mat- 
ter that they do not have a full four cubits. Similarly, if a 
chamber is constructed entirely with much smaller niches, 
then its niches will not clash with those from the adjacent 
chamber. 


Its surrounding earth — indian: One removes this earth 
because of the possibility that parts of the decomposed 
corpse or its blood may be mixed in with it. In tractate 
Nazir (65a) this is derived from the command of Jacob 
to his sons: “But when | sleep with my fathers, you shall 
carry me out of Egypt, and bury me in their burying-place 
(Genesis 47:30). From the superfluous use of the term “out 
of Egypt” it is derived that he also instructed them to take 
some of the Egyptian soil surrounding him, together with 
his body. 


" 
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NOTES 

A distance of four to eight - minw ty pata: The Rashbam 
explains that the three corpses were lying parallel to one 
another, within a stretch of either four cubits or eight cubits. 
He explains that the tanna of this mishna holds that the size 
of a burial chamber is four cubits by eight cubits. If the bodies 
were lying within a distance of eight cubits, it suggests that 
they were buried along the longer side walls of a chamber, and 
if they were within four cubits, it is possible they were buried 
along the shorter back wall of the chamber. 

The assumption that three corpses could be buried within 
four cubits is somewhat problematic. In a standard burial cham- 
ber, there is one cubit of bedrock between each niche (see 
Oholot 16:4). Since each niche is one cubit wide, three corpses 
should require a stretch of five cubits. The Rashbam addresses 
this issue and explains that the tanna of this baraita holds that it 
is sufficient to have two handbreadths, i.e., one-third of a cubit, 
of bedrock between each niche. The other early commentaries 
reject this explanation both due to pragmatic considerations, 
hat such a small divide between each niche would be structur- 
ally unsound, and also based on the fact that in no other place 
is such an opinion recorded. Tosafot suggest, in defense of the 
Rashbam’s explanation, that according to the opinion of Rabban 
Shimon ben Gamliel that everything depends on the nature of 
he bedrock, if there is particularly strong bedrock, then it would 
be possible and permitted to construct niches so close together. 
To avoid all these difficulties, Rabbeinu Tam explains that 
his is a case where two corpses were found lying next to each 
other within a four cubit stretch, and then another corpse was 
ound lying perpendicular to them, eight cubits away. Such an 
arrangement suggests the standard layout of a burial chamber. 


And he must examine - pia: The arrangement of the corpses 
is indicative of the standard layout of a burial chamber. If he has 
uncovered a burial chamber, there is a significant possibility 
that more corpses might be buried in that area. Therefore, he 
must continue to search for more graves in the area that he 
projects the chamber could be located. Furthermore, since it is 
typical to form a burial chamber on both sides of a courtyard, 
he should also examine the area in which a second chamber 
could be located. 


Twenty cubits — mar mwy: The Rashbam notes that from the 
alignment of the corpses alone it is not possible to determine 
where the rest of the catacomb might be located. Therefore, 
he entire surrounding area must be searched, to a distance of 
wenty cubits, which is the furthest extent that the catacomb 
would reach even if the corpses that were found lay at the far 
end of one of the burial chambers. The Ra’avad points out that 
rom the direction in which the corpses are lying, i.e. the relative 
ocation of their heads and feet, it should be possible to narrow 
e search, since from their direction one can at least determine 
on which side of them the rest of the chamber may lie (Ritva). 
Then, based on that, one can also limit the area in which the 
second chamber might be located. The Ramban notes that this 
would be possible only if the corpses had not decomposed to 
he point where their different parts are indistinguishable. 
According to Rabbeinu Tam’s interpretation of the Gemara, 
at the corpses were not all lying next to each other, rather two 
ay parallel to each other and a third lay perpendicular to them, 
would certainly be possible to limit the possible location of 
he burial chamber and significantly narrow down the search. 


They have the halakha of surrounding earth - npan a w: 
The Rashbam notes a novelty in this ruling. The halakha is that 
a corpse is found lying where it was killed, then it does not 
have the halakha of the removal of the surrounding earth. The 
baraita teaches that although these bodies were found in a way 
at does not suggest a proper burial, since they were not killed 
here but actually buried there, albeit in a temporary manner, 
hey do have the halakha of the removal of the surrounding 
earth. Nevertheless, since they were not buried there properly, 
hey cannot constitute a graveyard. 
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If he found three" corpses lying parallel to each other, then 
if there is between them, i.e., the outer two corpses, a distance 
of four to eight" cubits, then this is presumed to be a graveyard 
and the corpses may not be removed, and he must examine" 
from that spot outward twenty cubits" to discover whether 
there are other corpses buried there. If he finds even one corpse 
up to the distance of twenty cubits, he must continue to 
examine from the place he finds that corpse outward another 
twenty cubits. He continues to search for additional corpses, 
even if only one corpse was found within the twenty cubits, as 
there is a basis for anticipating the matter; it is probable that 
he has stumbled upon an ancient cemetery. He is not permitted 
to relocate the corpses, despite that fact that if he had found 
the single corpse by itself at first, without being aware of the 
gravesite, he would have been permitted to remove it and its 
surrounding earth. 


The Gemara analyzes that mishna. The Master said: If there 
is between them a distance of four to eight cubits, then it is 
presumed to be a graveyard. The reason is that corpses buried in 
this manner are indicative of the standard layout of a burial 
chamber. The fact that this is said only when the distance 
between the corpses is between four and eight cubits assumes 
that the size of a burial chamber is four cubits by eight cubits. 
Based on this, the Gemara asks: Whose opinion is this? If it is 
the opinion of the Rabbis in the mishna above (100b), didn’t 
they say that the size of a burial chamber is four cubits by six 
cubits? If it is the opinion of Rabbi Shimon, didn’t he say that 
a burial cave is six cubits by eight cubits? 


The Gemara answers: Actually this mishna is in accordance 
with the opinion of Rabbi Shimon, and it is in accordance with 
another version of Rabbi Shimon’s opinion, which is cited by 
this tanna, as it is taught in a baraita: If one found three corpses 
lying in close succession," and there is not a distance of four 
cubits to eight cubits between them, i.e., they are lying closer 
together, they have the halakha of the requirement to move their 
surrounding earth" in which they are buried. But they are not 
considered to be part of a graveyard, since permanent graves are 
not placed so closely together. Perforce, their corpses were origi- 
nally buried there on a temporary basis, but then they were never 
reinterred. Rabbi Shimon ben Yehuda says in the name of 
Rabbi Shimon: The corpses in the middle are viewed as if they 
are not there, i.e., as if they were buried there incidentally, and 
the other corpses thereby combine to form a graveyard in which 
corpses are found with a distance of four cubits to eight cubits 
between them. 


HALAKHA 


He found three, etc. - mw xxi: If one was digging and 
found three corpses lying in the usual manner in which 
Jewish bodies are buried, and each was separated from the 
next by no more than four cubits and no less than eight, he 
must search the next twenty cubits for more corpses, as it is 
possible that he has uncovered an area of graves. There is a 
dispute concerning from which corpse one measures these 
twenty cubits (see Ri Migash). If he does not find additional 
graves, then that area may be considered ritually pure. If he 
does find an additional grave within twenty cubits, he must 
search the following twenty cubits for more graves (Rambam 
Sefer Tahara, Hilkhot Tumat Met 9:3, and see Ra’avad and Kesef 
Mishne there). 


One found them in succession — p17 fx¥12: If one discovers 
many corpses buried together in one place, e.g., lying one 
atop the other or lying side by side, closely packed, there 
is no concern that it may be a graveyard. One may remove 
them, with the surrounding earth, and then the field can be 
considered to be ritually pure (Rambam Sefer Tahara, Hilkhot 
Tumat Met 9:1). 
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The Gemara asks: In accordance with which opinion did you 
interpret the mishna? If it is in accordance with the opinion of 
Rabbi Shimon, then say the latter clause of that mishna: Ifhe finds 
an area of graves, he must examine from there outward twenty 
cubits to discover whether there are other corpses buried there. 
Since the burial formation is indicative of burial within a burial 
chamber of a catacomb, he should continue to investigate the whole 
area that would be occupied by a catacomb. The Gemara asks: 
Whose opinion is this? If it is the opinion of Rabbi Shimon, the 
distance one should be required to examine would be twenty-two 
cubits, which is the total length of a catacomb, i.e., two chambers 
of eight cubits with a courtyard of six cubits between them. If it is 
the opinion of the Rabbis, the distance one should be required 
to examine would be eighteen cubits," as each catacomb consists 
of two chambers of six cubits long with a chamber of six cubits 
between them. 


The Gemara answers: Actually, the mishna is in accordance with 
the opinion of the Rabbis, and it is necessary to examine twenty 
cubits in a case where he examined along the diagonal" of the 
catacomb, which is longer than its length. 


The Gemara asks: But since he examined this chamber along the 
diagonal, this second chamber on the other side of the courtyard 
should also be examined along the diagonal. If so, that would be 
twenty-two cubits. The Gemara answers: We say he should exam- 
ine one chamber along the diagonal, but we do not say he should 
examine two chambers along the diagonal." 


NOTES 


If the opinion of Rabbis, it would be eighteen — 3237 pay% 
19: Some of the early commentaries note the obvious difficulty 
in suggesting that the latter clause of the mishna is in accordance 
with the opinion of the Rabbis after the Gemara established that 
he first clause is in accordance with the opinion of Rabbi Shimon. 
The Rashbam addresses this difficulty by maintaining that it is 
possible for a mishna to be compiled in such a way. Many other 
commentaries prefer an alternative version of the Gemara text 
hat avoids the issue (see Ri Migash). 


Along the diagonal - xaipsdwa: The Rashbam explains that in 
order to search more thoroughly, one examines diagonally across 
he area that he reckons to be where the niches of that burial 
chamber would be located. The niches are four cubits long and 
spread over an area of six cubits. The diagonal of such an area 
comes to just under eight cubits. This, in addition to six cubits for 
he courtyard and then another six cubits for the chamber on the 
other side of the courtyard, which he examined along a straigh 
ine, comes to a total distance of twenty cubits. The reason fo 
searching diagonally is that some of the corpses might be shorter 

a 


han others and not reach the end of the niche, or they mig 
have been inserted all the way to the end of the niche such th 
he front end is empty. Therefore, by examining the area of the 
niches along a diagonal, he increases the effectiveness of the 
search. In line with this, the Rashbam notes that the intention o 
he Gemara is that the Sages actually required that the search be 
conducted along the diagonal. 

The Ri Migash explains the Gemara differently: Since there is no 
way to know the precise alignment of the chamber, it is possible 
that when the person examined for more graves he mistakenly 
did so along the chamber's diagonal. The search of that chamber 
would take eight cubits. 

The Ramban, based on Rabbeinu Tam's explanation that two 
corpses were lying parallel to each other and a third lay perpen- 
dicular to them, explains that the Gemara suggests that after he 
found the first two corpses within four cubits of each other, which 
is suggestive of a burial along the back wall of the chamber, he 


might have continued his search by moving diagonally across 
the chamber and then found the third corpse buried in the side 
wall of the chamber. If this was the case, he is still not at the 
end of the chamber, and must consequently examine for an 
additional distance before he can say he has reached the area 
of the courtyard. 

These explanations assume that the examination of the first 
chamber will require the examination of eight cubits, because the 
chamber’s length is six cubits and its width is four cubits. These 
commentaries reason that the length of the diagonal of a six by 
our rectangle is close to eight, so the Gemara just rounded it 
up. The Ritva challenges this claim, noting that the diagonal of 
such a rectangle is only 7.2 cubits, significantly less than eight. 
He suggests that the intention is not that the search was con- 
ducted along a perfectly straight diagonal line but that the person 
searched in a general diagonal direction, veering slightly right and 
eft. These small diversions add to the overall distance involved in 
examining a chamber, bringing it to a full eight cubits. 


We do not say two along the diagonal — y2% xb jipsdea on: 
Each commentary explains this line of the Gemara in accordance 
with their explanation of the previous line. 

The Rashbam explains that although the Sages required a 
person to conduct a more extensive search of the first chamber, 
by examining along a diagonal, they did not require him to do so 
for the second chamber. 

The Ri Migash explains that even if one assumes that the per- 
son mistakenly examined the first chamber along a diagonal, 
there is no concern that he also examined the second chamber 
along a diagonal. 

The Ramban explains that since, through examining along a 
diagonal, the person uncovered the precise alignment of the first 
chamber, it is then easy to continue examining the rest of the 
catacomb in a straight line along its length. 

The Ritva explains that although the first chamber was exam- 
ined using a curvy path, there is no reason to do so for the second 
chamber. 
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Rav Sheisha, son of Rav Idi, said: Actually, the mishna is in 
accordance with the opinion of Rabbi Shimon, and here we are 
dealing with a case where the corpses found were of non-viable 
newborns" buried in a smaller chamber only six cubits long. Add- 
ing a courtyard of six cubits and another regular-sized chamber of 
eight cubits yields a total length of the catacomb of twenty cubits. 


The Gemara asks: But since this is dealing with a chamber that 
was created for burying non-viable newborns, there too, with 
regard to that chamber, on the other side of the courtyard, we 
are dealing with a chamber created for non-viable newborns 
as well. Therefore, the total length of the catacomb would be 
eighteen cubits. The Gemara answers: We say that perhaps one 
of the chambers is for non-viable newborns, but we do not say 
that two chambers might have been constructed for non-viable 
newborns. 


§ Above, the Gemara cited a baraita that relates a dispute between 
Rabbi Shimon and the Rabbis with regard to three corpses buried 
close together. The Rabbis hold that this is not considered a grave- 
yard, whereas Rabbi Shimon maintains that it can be. And the 
Gemara raises a contradiction from another ruling of the Rabbis 
against this ruling of the Rabbis, and it also raises a contradiction 
from another ruling of Rabbi Shimon against this ruling of Rabbi 
Shimon. 


As it is taught in a mishna (Kilayim 5:2): With regard to a vineyard 
that is planted on an area where there is less than four cubits of 
open space between the vines, Rabbi Shimon says: It is not con- 
sidered to be a vineyard with regard to the prohibition of diverse 
kinds and other halakhot, as it is overcrowded. And the Rabbis 
say: This is considered to be a vineyard, and the reason for this is 
that the middle vines are viewed as if they are not there, and the 
outer vines meet the requirements for a vineyard. Therefore, it is 
prohibited to plant other crops anywhere in that area. 


The ruling of the Rabbis in this mishna is difficult, as it is contra- 
dicted by the ruling of the Rabbis in the baraita, as there the 
Rabbis did not say: The middle ones are viewed as if they are not 
there. And the ruling of Rabbi Shimon in this mishna is difficult, 
as it is contradicted by the ruling of Rabbi Shimon in the baraita, 
as there he did say: The corpses in the middle are viewed as if they 
are not there. 


NOTES 


Where the corpses found were of non-viable newborns — 
Oya: The Rashbam says that the first three corpses that were 
ound were of non-viable newborns. Therefore, it is assumed 
hat the entire chamber was designed for the burial of non- 
viable newborns and was consequently made only six cubits 
ong. The other early commentaries challenge this explanation, 
as the mishna states explicitly that it is possible that they were 
buried up to eight cubits apart, which would not be possible if 
he chamber were so small. Some defend the Rashbam’s expla- 
nation by suggesting that the eight cubits are not a reference 
o the length of the chamber. Rather, it is a continuation of the 
previous phrase, which the Gemara established to be referring 
o a case where the person examined along a diagonal. If this 
cave was six cubits in length, the diagonal would come to 
almost eight cubits (Ritva). 
Most commentaries explain that the first three corpses 
found were three adult bodies. Some say that although it 
is clear that adults had been buried along the width of the 
chamber, it is possible that the two side walls, running the 
length of the chamber, were designed for burying non-viable 
newborns and the chamber was consequently narrower than 


usual (Ramban; Ra’avad; Ramah). The Ri Migash claims that the 
mishna addresses two separate cases, the first with corpses 
of adults and the second with non-viable newborns. He also 
suggests that the twenty-cubit measurement for the two 
chambers and the courtyard excludes the space where the 
corpses are actually buried. Therefore, when searching for more 
corpses in that chamber, it is sufficient to examine the distance 
of a chamber formed for non-viable newborns. 

The Ramban cites Rabbeinu Hananel's explanation, based 
on an alternative text of the Gemara. According to him, the 
search of twenty cubits is not in accordance with the opinion of 
Rabbi Shimon but in accordance with the opinion of the Rabbis 
hat a chamber is eight cubits long. A search of eighteen cubits 
is insufficient because the first chamber, where the corpses 
were found, may have been formed for non-viable newborns. 
n such a case, the non-viable newborns are buried further into 
he chamber and the first two cubits of the chamber are left 
empty. Two cubits must be added onto the search of the first 
chamber, raising the total length of the search from eighteen 
o twenty. 
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The Gemara answers: The fact that one ruling of Rabbi Shimon 
is contradicted by the other ruling of Rabbi Shimon is not 
difficult. There, with regard to vineyards, Rabbi Shimon holds 
that middle vines cannot be disregarded, as people do not 
plant vines? with the intention of uprooting them. But here, 
with regard to burial, sometimes it happens" that one has to 
bury a corpse at twilight just before the onset of Shabbat, and 
indiscriminately inters the body between other corpses with 
the intention of reburying it at a later date. 


Similarly, the fact that one ruling of the Rabbis is contradicted 
by the other ruling of the Rabbis is not difficult. Here, with 
regard to burial, since it is a disgrace" to bury bodies so close 
together, it is not called an area of graves. But there, with 
regard to vineyards, the owner of the vineyard says to himself: 
Whichever of the vines will flourish, will flourish and I will 
leave them, and whichever ones do not flourish, I will uproot 
them and they will be for firewood. 


BACKGROUND 

People do not plant vines, etc. — ^31 WYR YY) xd: When 
people plant vegetables, or even non-fruit-bearing trees, 
they sometimes plant them very close together with the 
intention of thinning them out after they grow. For veg- 
etables, the thinning out is in order to make enough space 
for each plant, or in order to allow the healthy plants to 
flourish by removing the ones that grew less well. Accord- 
ing to Rabbi Shimon, this process is not followed with a 
vineyard, because much time and effort is invested in each 
vine, including hoeing, pruning, tying the vines, and so forth. 
Since the fruit cannot be used until the fourth year, due to 
the prohibition of orla, people do not plant vines with the 
intention of uprooting them. At most, a vine that does not 
grow well will be replaced with a more promising vine. 


NOTES 

Sometimes it happens — mb KAUPAT pua: It is possible 
that this area was a graveyard in which the corpses had been 
buried in the proper manner, with the appropriate amount 
of space between them, but that due to some pressing need, 
an extra corpse was temporarily interred there, in between 
the other corpses. The one who buried it intended ultimately 
to remove it in order to give it a proper burial, but for some 
reason failed to do so. 


Since it is a disgrace —- wnt 12: According to Rabbeinu 
Gershom Meor HaGola, burying the dead so close together is 
disgraceful for them, and such a grave cannot be considered 
a proper one. The Ra’avad holds that one may never bury 
someone with the intent of reinterring him later and that to 
do so is considered a disgrace. Therefore, as the assumption 
is that any corpse that one finds was interred with the inten- 
tion of leaving it there permanently one cannot disregard 
its presence. One must assume that all the bodies were 
buried in permanent graves, but since the graves are so close 
together, they cannot be called a graveyard. Obviously, this 
logic does not apply to vines in a vineyard. 
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The chapter opened with a discussion of the cases in which a buyer purchases mer- 
chandise but subsequently finds it was not fit for his intended purpose, e.g., one 
who purchased seeds for planting and finds that they did not sprout. The principle 
is that if the buyer specified his purpose beforehand and he receives merchandise 
that does not suit his purpose, it is considered a mistaken transaction. If he did not 
specify his purpose, the seller can claim that since what he sold him is fit for a differ- 
ent purpose, the sale should stand; even if the majority of people do not purchase 
such merchandise for that purpose, it is irrelevant, because the halakha is that one 
does not follow the majority of cases in monetary matters. 


This chapter also delineated the guiding principles for one who purchases mer- 
chandise that contains impurities or merchandise where a certain percentage is of 
substandard quality. The assumption is that a buyer accepts that a certain proportion 
of the merchandise may not be as he desired, and the Gemara explains what is con- 
sidered an acceptable level for each type of merchandise. The seller is not required 
to remove impurities that were naturally mixed in during the course of production, 
but it is prohibited for him to intentionally mix impurities into his merchandise, as 
this is deceitful. 


Related to these questions is the issue of wine purchases, as wine, which often sours 
quickly, has unique consumer protection halakhot. If the seller sells good-quality 
wine, he bears no further responsibility for it. But if the buyer specifies that he wishes 
to purchase good-quality wine that will not sour quickly, and it does sour, the buyer 
has the upper hand, provided that the wine is still in the original containers in which 
it was sold. 


Apropos the discussion of wine, the Gemara considered whether different types and 
qualities of wine may be regarded as wine with regard to the blessing one recites over 
wine, the sanctification of the Shabbat day, and for wine used as libations, poured 
upon the altar. 


The Gemara also addressed issues of land purchase. When one buys land for a specific 
purpose, but the size of the land he purchased was not specified, the seller must 
provide enough land to enable the buyer to fulfill his intentions. How much land is 
necessary is determined by a general standard, e.g., if a person purchases land for a 
house, he acquires a plot of land ofa size necessary in order to build a standard-sized 
house. To this end, the chapter listed the standard sizes for a small house, a large 
house, a banquet hall, a bridal home, and other structures. It also mentioned the 
dimensions of a catacomb, including its burial niches, chambers, and courtyards. 
These standard sizes are also relevant in a case in which a person contracts another 
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to construct one of these structures without specifying the required dimensions. 
In such a case, the structure must be built according to the standard dimensions of 
such a structure. 


Similarly, the chapter mentions the standard dimensions for different types of paths. 
A private path is four cubits wide, an intercity road is eight cubits wide, a public thor- 
oughfare is sixteen cubits wide, and the road to a city of refuge is thirty-two cubits 
wide. A king’s thoroughfare and the path for a funeral have no maximum measure, 
and can occupy as much space as required. 


Related to the discussion of different types of paths, the Gemara specified their 
permitted uses. One who has access rights through the house, courtyard, or field of 
another may not bring others through with him. He may enter only at acceptable 
times, and may not use the access path for any other purpose. If they agreed before- 
hand that he could use a path from the side, then he may use it as he wishes. In such 
a case, neither the owner of the land, nor the one with rights to the path may plant it. 


These halakhot of access rights apply to an individual. If there is a public thorough- 
fare passing through private property, the owner of that property may not block the 
public’s access. If he does so, the public may still continue to use that thoroughfare, 
in addition to any new thoroughfare he gives them. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This chapter, like the one preceding it, deals with the sale of various types of real 
estate. It opens with a discussion of imperfections in the property being sold. It is 
necessary to clarify which imperfections the buyer is prepared to accept because they 
are part and parcel of the nature of real estate, and which defects he is unwilling to 
accept because they are more severe. It is natural that not all fields are completely 
level; rather, they are liable to contain inclines, slopes, rocks, and crevices. Due to 
this reality, it is necessary to define when such imperfections in a field are considered 
part of the nature of landed property and when they are considered a loss to the buyer 
to the extent that he is entitled to a refund of part of the purchase price paid for the 
field or to compensation in the form of additional land. 


Similarly, at times one purchases a plot of land of a particular size, and it turns out 
that the actual measurements are not exactly the same as those stipulated in the agree- 
ment. In such a case the precise conditions of the sale must be examined, to clarify 
whether the seller committed himself to selling a field of a precise size or whether 
he intended to sell a field of approximately that size. Even when the parties agree in 
advance that the measurements need not be precise, there is still a standard for devia- 
tion from the stipulated measurements, and when that standard is exceeded, the party 
who stands to suffer a loss must be compensated. With regard to the compensation, 
the Gemara discusses whether the difference must be returned in money or in land. 


Other questions that are raised relate to one who sells half of his field to another 
person without specifying the borders of the plot being sold. What should be done 
when the field consists of choice and defective sections? How are the seller and the 
buyer to divide the field between them? 


Other related issues are dealt with, such as what to do when a deed of sale contains 
contradictory conditions. Cases pertaining to the division of inherited or joint 
property are also considered: What should be done if after the property was divided 
it becomes clear that there was an essential flaw in the division? Must the property 
be redivided or does one of the recipients forfeit his rights? 
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If one says to another:" I am selling you 
MISHNA p 


a plot of earth" of the size required for 
sowing one kor of seed [beit kor], ™" and there on that plot there 
were crevices [neka’im]' ten handbreadths deep or rocks ten 
handbreadths high, they are not measured together with the 
rest of the field. Rather, the buyer must be provided with land 
measuring a beit kor exclusive of those crevices or rocks. If the 
crevices or rocks measured less than ten handbreadths," they are 
measured together with the rest of the field. But if the seller said 
to the buyer: I am selling you a plot of earth that is about the size 
of a beit kor," then even if there on that plot there were crevices 
deeper than ten handbreadths or rocks higher than ten hand- 
breadths, they are measured together with the rest of the field. 


G E M ARA We learned in a mishna elsewhere (Ara- 


khin 25a): With regard to one who con- 
secrates his ancestral field™ during the time that the halakhot of 
the Jubilee Year" are practiced, if he wishes to redeem the field 
he must give the Temple treasurer fifty silver shekels for every 
place that is fit for sowing a homer of barley seed," which is the 
biblical equivalent ofa kor, for all the years of the Jubilee cycle, as 
this is the sum fixed by the Torah for this purpose (see Leviticus 
27:16). But if there were crevices" ten handbreadths deep there, 
in the field, or rocks ten handbreadths high, 


Beit kor - 133 m3: A kor is a measure of volume equivalent to 
thirty sea, which is either 248 or 430 liters, according to different 
opinions. A beit kor is a measure of area, that is, an area fit for 
sowing one kor of grain. It is equivalent to 75,000 square cubits, 
or between 17,280 and 24,900 sq m. 


Crevice [neka] — yp): A neka is a fissure or large crack in the 
ground. In many kinds of land, deep crevices form during the 
summer. Such fissures are considered a standard feature of the 
land. The crevices under discussion in this Gemara are small 


l am selling you a plot of earth of the size required for sowing 
one kor of seed - $ Di °K TY Tid Ma: One said to another: 
| am selling you a plot of earth the size of a beit kor, or he just 
said: | am selling you a beit kor, without specifying the word 
earth (Rema). The plot in question contained crevices ten hand- 
breadths deep or rocks ten handbreadths high. If these crevices 
or rocks were four handbreadths square but not fit for sowing a 
quarter-kav of seed (Rema; see Sma and Beur HaGra), they are 
not measured together with the rest of the field, and the buyer 
receives them without payment. According to the Rema, some 
authorities hold that the buyer does not receive them, but rather, 
the seller keeps them. The buyer must fulfill his agreement to pur- 
chase the field and cannot renege on his purchase unless a plow 
cannot pass between the rocks or crevices (Rambam Sefer Kinyan, 
Hilkhot Mekhira 28:1; Shulhan Arukh, Hoshen Mishpat 218:1). 


A plot of earth that is about the size of a beit kor - 3 m33 
39%: If one says to another: | am selling you a plot of earth about 
the size of a beit kor, then even if there were crevices deeper than 
ten handbreadths or rocks higher than ten handbreadths, they 
are measured together with the rest of the field. Some say that 
it is specifically with regard to depth or height that there is a 
difference between one who says: A beit kor, and one who says: 
About a beit kor, while if the area of the crevices or rocks is fit for 
sowing a quarter-kav of seed, they are not measured together 
with the rest of the field, even if he said: About a beit kor (Rema, 
citing Tur; see Beur HaGra). 


BACKGROUND 


LANGUAGE 


HALAKHA 


One who consecrates his field — 371 wpa: One who sells his 
ancestral field is given the opportunity to redeem it by buying it 
back whenever he chooses. Even if he or a relative does not do so, 
the field returns to him during the Jubilee Year (Leviticus 25:8-28). 
If one consecrates his ancestral field, he is given the opportunity 
to redeem it until the Jubilee Year. At that point, if it has not been 
redeemed, the field belongs to the priests (Leviticus 27:16-21). 


cracks created by floods or other causes. The word for crevice, 
neka, is close in meaning and form to the word nekik. A similar 
word exists in Arabic, as, naq’, meaning a low place into which 
water drains. 


All of the above apply when the buyer is not standing in the 
field; but if he is standing there at the time of the agreement, and 
he is aware that it is that particular beit kor that is being sold to 
him, even if the seller did not specifically say: This beit kor, then it 
is as if the seller had said: | am selling a beit kor, more or less (see 
103b). Accordingly, even if the buyer received up to seven and 
a half kav per kor less than what was stipulated (see Sma), the 
sale is valid (Rambam Sefer Kinyan, Hilkhot Mekhira 28:4; Shulhan 
Arukh, Hoshen Mishpat 218:6). 


One who consecrates his ancestral field — m1’ wpa: When 
one consecrates his ancestral field in Eretz Yisrael during the era 
that the Jubilee Year is observed, whether the field is of high or 
of low quality, it is measured. Each place that is fit for sowing a 
homer of barley seed by hand at medium density is valued at fifty 
shekels for the entire Jubilee cycle, not including the Jubilee Year 
itself (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 41-2). 


If there were crevices...there — D°¥73 OW wg: When one con- 
secrates his ancestral field and it contains rocks more than ten 
handbreadths high, they are not measured together with the rest 
of the field. This also applies if the field has crevices more than 
ten handbreadths deep and filled with water, in accordance with 
the opinion of Rav Ukva bar Hama on 103a. Otherwise, they are 
measured with the rest of the field (Rambam Sefer Hafla’a, Hilkhot 
Arakhin VaHaramim 4:13). 


NOTES 


If one says to another — iwan nix: The Ritva explains 
that in order for this statement to be legally valid, it must 
be made at the time of the acquisition. He also points out 
that in the Mishna, statements written in documents are 
also referred to as being “said” 


I am selling you a plot of earth - ai 22 N TY: The 
Rashbam explains that the seller must specifically men- 
ion the words: Of earth, as this indicates that he is selling 
and fit for sowing. If the seller only stated: A beit kor, 
without specification, this can refer to any parcel of land 
of that size, even if it has rocks or crevices larger than 
en handbreadths. This is because people also purchase 
and to build on it, and rocks and crevices do not interfere 
with using the land for that purpose. Rabbeinu Gershom 
eor HaGola provides a similar explanation. Other early 
authorities (Ramban and Rosh) disagree, since the phrase 
beit kor itself denotes land fit for sowing. Tosafot explain 
he mishna in the opposite direction. The additional 
words: Of earth, introduce a novel element: Even if the 
seller specifically mentions: Of earth, crevices and rocks 
under ten handbreadths are still measured with the rest 
of the land. The Ramban claims that the addition of the 
words: A plot of earth, is merely part of normal speech 
and has no legal ramifications. 


The size required for sowing one kor of seed [beit kor] — 
aid ma: A beit kor is an area fit for sowing one kor, or thirty 
sea, of grain. As the area fit for sowing a sea of grain is 
2,500 square cubits, a beit kor measures 75,000 square 
cubits. The Nimmukei Yosef explains that the mishna can- 
not be referring to someone selling a specific, defined 
beit kor, nor to a case where the seller says: | am selling 
you this beit kor, since in both these cases the sale is valid 
despite there being crevices or rocks. Rather, the case 
under discussion is one where the beit kor being sold is 
part of a larger field in the seller's possession. In such a 
case, the seller is required to provide additional land to 
compensate for the areas that are not farmable. 


Less than ten handbreadths — jar nina: Since the 
difference in height between the rocks and crevices and 
the field's surface is less than ten handbreadths, they do 
not constitute an independent domain. Therefore, they 
are considered merely inclines and slopes in the field, as 
land is rarely absolutely level, and they are included in 
the measurement of the area being sold (Rashbam). 


During the time of the Jubilee Year [bishat haYovel] - 
bain nywa: This is the Rashbam’s version of the text. He 
explains that the Gemara is referring to an era during 
which the Jubilee Year is observed. He rejects the variant 
text: During the Jubilee Year [bishnat haYovel], which 
would mean: During the Jubilee Year itself, since there 
is a dispute among the amora’im as to whether land 
can be consecrated during that year. By contrast, Tosafot 
and others are willing to accept the version: During the 
Jubilee Year, as they understand that this does not refer 
necessarily to the Jubilee Year itself but rather to the year 
immediately following it. 


He must give fifty silver shekels for every place that 
is fit for sowing a homer of barley seed - mab b mi) 
aps Sow Dwnn oiyy win yY; This is a fixed amount 
ordained by the Torah, and has nothing whatsoever to do 
with the market value of the land. Quality land in a prime 
location and less-valuable land in a remote location are 
redeemed at the same price. This halakha applies only 
with regard to an ancestral field, and only during a time 
that the Jubilee Year is observed. The consecrator pays 
this amount if he redeems his field at the beginning of 
the Jubilee cycle. If he redeems it later in the cycle, a 
calculation is made whereby one sela and one pundeyon 
are paid for each year until the following Jubilee Year. 
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Perek VII 
Daf103 Amuda 


NOTES 


They are not measured with the rest of the field — px 
may pax: According to the Rashbam, as well as Tosafot 
and other early authorities, this does not mean that the 
crevices and rocks are not taken into account at all. Rather, 
it means that they are redeemed according to their market 
value and not according to the price fixed by the Torah for 
redeeming an ancestral field. Josafot prove this from the 
halakha that states that when one consecrates his field, 
even a pit within the field is consecrated. By contrast, the 
Ri Migash, Rambam, and Ramah all explain that he keeps 
the rocks and crevices without redeeming them at all, as 
they were not consecrated. The Ramah explains that while 
they become consecrated as part of the field, they are not 
considered part of the field for the purpose of redemption 
so they need not be redeemed separately. The Meiri offers 
a similar explanation. 


Let them be consecrated separately - »31K4 wap 
mwaa: That is to say, let the crevices or rocks be redeemed 
as if they were small fields in their own right, according to 
the calculation set in the Torah. According to the Rashbam, 
this means that the consecrator should be able to redeem 
the crevices or rocks separately, with no connection to the 
redemption of the field itself, meaning that the halakha 
that applies here would be similar to a case where one con- 
secrates two fields. According to Tosafot, this explanation 
is superfluous, since in the case of an ancestral field, one 
need not redeem an entire field; the field can be partially 
redeemed. According to the Rashba, the fact that it is pos- 
sible to redeem part of a field does not indicate that when 
one pays half the redemption price, he receives half of 
his field. Rather, only when he pays the entire sum does 
the field return to him. Nevertheless, if he pays part of the 
redemption price, a portion of the field corresponding to 
the sum paid is no longer considered unredeemed, so that 
it cannot be permanently transferred into the possession 
of the priests at the Jubilee Year. 


Here, what is the halakha — "1a %37: With regard to con- 
secration, the phrase “according to the seed required for 
it” indicates that the consecration in question is of an area 
fit for sowing. By contrast, in the case of a sale, it is unclear 
what is the halakha. This is because a sale depends only on 
the intentions of the buyer and seller, as is evident from the 
Gemara's statement that a person buying a field does not 
want to give his money for the purchase of one plot when 
it appears to him like two or three plots. 


A person does not want - 7¥ 19 ON px: The primary rea- 
son for this is not that a person does not want the field he 
purchased to look like two different fields, but rather that a 
difference in the height of the terrain causes him unneces- 
sary hardship when plowing and harvesting. 


HALAKHA 

Let them be consecrated separately - 31K4 wap 
ammas: When one consecrates his ancestral field and there 
are crevices ten handbreadths or more deep that are not 
filled with water, they are measured as independent entities, 
and redeemed in accordance with their value (Rambam 
Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 4:14, and see 
Ra’avad and Kesef Mishne there). 


Here, what is the halakha — *x1a x37: When one sells a 
field that has crevices ten handbreadths deep, they are not 
sold together with it even if they are not filled with water. If 
hey are not ten handbreadths deep, then even if they are 
filled with water, they are sold together with the rest of the 
field, in accordance with the opinion of Rav Pappa and the 
conclusion of the Gemara (Rambam Sefer Kinyan, Hilkhot 
Mekhira 28:1; Shulhan Arukh, Hoshen Mishpat 2181-2, and 
in the comment of Rema). 
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they are not measured together with the rest of the field." If 
the crevices or rocks were less than ten handbreadths, they are 
measured together with the rest of the field. 


The Gemara asks: But why are the crevices that are deeper and the 
rocks that are higher than ten handbreadths not measured with 
the rest of the field? Let them at least be consecrated separately™™" 
and require their own redemption. And if you would say that since 
they are not the size of a beit kor, they cannot be consecrated, 
there is a difficulty. 


But isn’t it taught in a baraita concerning the verse: “And if he that 
sanctified the field will redeem it” (Leviticus 27:19): Why must the 
verse state the word “field”? Since the previous verses are all discuss- 
ing a field, it would have sufficed for this verse to refer to the field 
with the pronoun: It. Rather, as it is stated in an earlier verse: “Then 
your valuation shall be according to the seed required for it; a homer 
of barley seed shall be valued at fifty shekels of silver” (Leviticus 
27:16), I have derived only the halakha in the case of one who con- 
secrated in this manner, i.e., an area fit to sow a homer of barley seed. 


The baraita continues: From where do I learn that this halakha is 
also meant to include the case of one who consecrated a smaller area, 
e.g., an area fit to sow a letekh, i.e., a half-kor, a half-letekh, a se‘a, 
a tarkav, and a half-tarkav? From where is it derived that these 
smaller plots ofland can also be consecrated and redeemed in accor- 
dance with the fixed values stated in the Torah? The verse states: “A 
field,” teaching that this halakha applies in any case of a field, even 
to smaller plots. 


Rav Ukva bar Hama said: Here, in the mishna in Arakhin, we are 
dealing with crevices filled with water. Being that they are not fit 
for sowing, they cannot be consecrated, as the verse states: “Then 
your valuation shall be according to the seed required for it” (Leviti- 
cus 27:16). The Gemara comments: The language of the mishna is 
also precise according to this interpretation, as it teaches the 
halakha about crevices that are similar to rocks, which are certainly 
not fit for sowing. The Gemara affirms: Learn from this that this 
explanation is correct. 


The Gemara raises a difficulty: If this is so, that the crevices and rocks 
of the mishna are excluded from being consecrated because they are 
unfit for sowing, then even if they are less than ten handbreadths in 
depth or height, they also should not be consecrated. The Gemara 
answers: If the crevices or rocks are less than ten handbreadths deep 
or high, these crevices are called the cracks of the earth, and these 
rocks are called the spines [shidrei] of the earth. In other words, 
since they are considered standard features of the field and do not 
constitute separate areas, they are consecrated together with the 
rest of the field. 


The Gemara asks: The halakha stated above was taught with regard 
to consecrated property. Here, in the case of a sale of land, with 
regard to which the mishna teaches that crevices ten handbreadths 
deep are not measured along with the land, what is the halakha?™ 
Does that halakha apply only when the crevices are filled with water? 
Rav Pappa said: Even if they are not filled with water they are not 
considered part of the field. What is the reason that in the case ofa 
sale crevices are not considered part of the field even if they are not 
filled with water? Because a person buying a field does not want" 
to give his money for the purchase of one plot when it appears to 
him like two or three different plots due to differences in the height 
of the terrain. Therefore, those crevices that are ten handbreadths 
deep are not measured along with the rest of the field, regardless of 
whether or not they are filled with water. 
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Ravina objects to this: But the mishna teaches the halakha 
about crevices in a manner indicating that they are similar to 
the rocks discussed in the mishna. Just as rocks are not fit for 
sowing, so too, these crevices are such that they are not fit 
for sowing. But if they are not filled with water, and are there- 
fore fit for sowing, then even if they are lower than the rest of 
the field, they should be included in the sale. The Gemara 
replies: When the mishna teaches the halakha about crevices 
in a manner indicating that they are similar to the rocks" dis- 
cussed in the mishna, it teaches about crevices that are less 
than that, i.e., less than ten handbreadths deep. In such a case, 
even if they are not fit for sowing, they are measured along with 
the rest of the field. 


§ The mishna teaches that if the crevices or rocks in the field 
measured less than ten handbreadths, they are measured 
together with the rest of the field. Rabbi Yitzhak says: The 
rocks or crevices that measure less than ten handbreadths that 
the Sages said are measured together with the rest of the field 
must not measure more than an area required for sowing 
four kav""" of seed within an area required for sowing a kor. 
Rav Ukva bar Hama says: This applies specifically where 
the rocks are scattered throughout an area required for sow- 
ing five kav." Rav Hiyya bar Abba says that Rabbi Yohanan 
says: This applies specifically where the rocks are scattered 
throughout the greater part of the field." 


Rabbi Hiyya bar Abba raises a dilemma with regard to the 
halakha taught in the name of Rabbi Yohanan: If the majority 
of the rocks are scattered throughout the smaller part'’ of the 
field, and the minority of the rocks are scattered throughout 
the greater part of the field, what is the halakha? The Gemara 
answers: The dilemma shall stand unresolved, as no answer 
was found. 


Rabbi Yirmeya raises another dilemma: 


NOTES 


BACKGROUND 


Kav - 3p: This is a basic unit of measurement of volume from 
which many other smaller units are derived. It is equivalent to 
one-sixth of a sea or twenty-four egg-bulks. 


HALAKHA 

An area required for sowing four kav - pap nya Ma: Crev- 
ices less than ten handbreadths deep or rocks less than ten 
handbreadths high are measured together with the rest of the 
field. This is the halakha only if their total area is less than four 
kav per kor and those four kav are not concentrated within an 
area of five kav. Additionally, those five kav must constitute 
the majority of the field. If their total area is more than four kav 
and they are more than three handbreadths high, or if they are 
scattered over an area greater than five kav, or if the five kav they 
occupy do not constitute the majority of the field, they are not 
measured together with the rest of the field. This halakha is in 
accordance with Rav Yitzhak’s statement and the explanation 
of Rav Ukva Bar Hama, as well as the explanation of Rav Hiyya 
bar Abba, who does not disagree with him but merely adds to 
what he says (Rambam Sefer Kinyan, Hilkhot Mekhira 28:1-2 and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 218:2, and 
in the comment of Rema, and Sma and Beur HaGra there). 


If the majority of the rocks are scattered throughout the 
smaller part, etc. — Miya jan: If the majority of the crevices or 
rocks are scattered throughout the smaller part of the field and 
the smaller part of the crevices or rocks are scattered throughout 
the greater part of the field, the matter is in doubt and the 
principle is that the burden of proof rests upon the claimant. 
Therefore, if the buyer already paid for the field, he has already 
received them; but if he has not yet paid, he is not required to 
accept them (Sma, citing Tur), as is the halakha with regard to 
any property of uncertain ownership (Rambam Sefer Kinyan, 
Hilkhot Mekhira 28:2; Shulhan Arukh, Hoshen Mishpat 218:3). 


When the mishna teaches about crevices in a manner 
indicating that they are similar to the rocks — KaT "INP °D 
pybpr: Crevices are mentioned together with rocks because 
of the second part of the halakha, namely, that if they are less 
than ten handbreadths deep, they are measured along with 
the rest of the field even if they are not fit for sowing. But if 
they are ten handbreadths deep, they are not measured along 
with the rest of the field, even when they are not like rocks and 
are fit for sowing. 


An area required for sowing four kav — pap nya ma: An 
area can be measured together with the rest of the field if it is 
less than the area required for sowing four kav. This is because 
an area required for sowing four kav is considered an inde- 
pendent unit (Rabbeinu Gershom Meor HaGola; Ri Migash). 
According to the Rashbam, the reference is to a ratio of this 
area for every beit kor, the area required for sowing a kor, i.e., 
one forty-fifth of the field. The same halakha would apply in 
the case of an area required for sowing two kav within an area 
of half a beit kor, since the ratio remains the same. A buyer is 
willing to accept a disparity up to that amount, but not more. 


Where the rocks are scattered throughout an area required 
for sowing five kav - pap nwana pybaiaw: There are two 
explanations of this matter, which affect the understanding of 
the continuation of the Gemara. According to the first expla- 
nation, the rocks are scattered in such a way that although 
their total area is four kav, when taking into account the gaps 


between them, they occupy an area of five kav (Rashbam). By 
contrast, the Ra'avad and others understand that the Gemara 
is referring to a plot of earth mixed with rocks. If less than one 
kav of earth is mixed in with four kav of rocks, it is viewed as 
one large rock. Most commentaries explain that the Gemara’s 
discussion relates to the issue of under what circumstances an 
area is considered one single rock, and that the more widely 
scattered the rocks are, the more convenient it is for the buyer. 
The Sefer Hashlama quotes the Rambam's opinion that the more 
scattered the non-arable land is, the more reason there is not 
to measure it along with the rest of the field, since it is far more 
burdensome to plow in such a field. 


Where the rocks are scattered throughout the greater part of 
the field - ay by ama pyama: The commentaries discuss 
whether or not Rabbi Yohanan disagrees with Rav Ukva bar 
Hama. They write that according to Rav Hai Gaon, who does not 
quote Rav Ukva's statement, it appears that there is a dispute 
in this matter, and the halakha should clearly be in accordance 
with the opinion of Rabbi Yohanan. Similarly, the Rashbam 
explains that according to Rabbi Yohanan, the area fit for sow- 
ing four kav is calculated in relation to the majority of a beit kor, 
and as a beit kor is an area fit for sowing thirty sea of seed, this 
amounts to sixteen se‘a. According to this opinion, if there is 
more than one-quarter kav of non-arable land per beit se'a, it is 
not measured along with the rest of the field. 

The Rif and others mention both opinions, and it appears 


hat they do not think that there is a dispute in the matter. 
Rather, Rabbi Yohanan's statement merely adds to that of Rav 
Ukva, that even the five kav of non-arable land must be scat- 
ered throughout the greater part of the field in order for it to 
be measured along with it. The Ra’avad and the Meiri write 
his as well. Ramah explains that this is understandable in the 
case of a long, narrow strip of land measuring five kav, since its 
ength is the same as the greater part of a large field the size 
of a beit kor. It appears that the Rambam explains the greater 
part of the field as a maximal amount: If the non-arable land 
is scattered over an area larger than that, the field cannot be 
plowed at all (see Meiri). 


If the majority of the rocks are scattered throughout the 
smaller part — Absyna jD: One possibility is that Rabbi 
Yohanan, who says that if the four kav are scattered throughout 
the greater part of the field they are measured along with it, 
thinks that this criterion is sufficient. It is also possible that he 
also requires that the non-arable land be equally distributed 
within the greater part of the field, so that it not be consid- 
ered like one large rock (Rashbam). Accordingly, “the greater 
part” refers to the majority of the greater part of the field. By 
contrast, the Ri Migash explains that the question relates to 
the entire field. 
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Perek VII 
Daf103 Amudb 


BACKGROUND 


These dilemmas shall stand unresolved - 1797: Various 
explanations have been offered with regard to the etymol- 
ogy of this term. One explanation is that the word is an 
abbreviated version of tikom, let it stand. Another is that 
its source is the word tik, a case or pouch, whose contents 
are unknown; similarly, the resolution is unknown to us, as 
if it is hidden inside a case (Arukh). Although not the literal 
meaning, some suggest that the term alludes to the phrase: 
The Tishbite, i.e., Elijah the prophet, will resolve questions 
and dilemmas (Tosafot Yom Tov), and alludes to the tradition 
that he will resolve halakhic matters left unclarified. 


PION aD Aw AT, WWD 
apa ama pinbpy paama 


If the rocks are scattered throughout the greater part of the field but 
are arranged like a ring," what is the halakha?" If the rocks stand in 


a row, what is the halakha?" If the rocks form an angle," what is the 
halakha? If they are arranged in the shape ofa crooked path," what 
is the halakha?” The Gemara states: All these dilemmas shall stand 


unresolved.’ 

Da haK opm yop I ox KIN 
MI ON) TAY TUN PR - KITO 
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Like a ring...in a row...an angle. ..a crooked path - vwa 
inypy JV...py toy... Hwa: If the crevices or rocks are in 
a straight line, in a ring, or in a triangle, or if they are on the 
sides of the field, or if they are in the shape of a crooked path, 
it is uncertain what the halakha is, and the burden of proof 
rests upon the claimant, as in any case of property of uncertain 
ownership (Rambam Sefer Kinyan, Hilkhot Mekhira 28:2; Shulhan 
Arukh, Hoshen Mishpat 218:3). 


Like a ring — ww: The commentaries explain that all of these 
questions refer to the same topic, i.e., areas of non-arable land, 
usually rocks, that occupy an area fit for sowing four kav and 
are scattered throughout the majority of a field. The situation 
is not one where they are scattered randomly throughout the 
field, here and there, but are arranged in a particular formation. 
The Rashbam explains that when they are scattered randomly, 
they are not a major obstacle, as one would encounter a rock 
only every so often; but when they are arranged in a particu- 
lar shape they may be more of a disturbance. The Rashbam 
explains that the questions appear in order, from the shape 
that least disrupts agricultural work to the shape that most 
disrupts it. The Ri Migash explains that the Gemara is discussing 
a situation where the rocks are arranged consecutively with 
no earth intervening between them. The question is whether 
rocks in such formations are treated like rocks gathered in one 
place and therefore they are not measured along with the rest 
of the field, or whether they are considered like rocks that are 
scattered throughout the field. The Ra'avad and Ramah offer a 
similar explanation. 


Like a ring, what is the halakha — ma “W3: The Rashbam, in 
accordance with his general understanding here, explains that 
although there are gaps between the rocks, in such a situation 
one cannot plow a straight furrow along the length of the field. 
The Ri Migash, in accordance with his general understanding, 
explains that these rocks are shaped like a closed ring. Conse- 
quently, on the one hand, they are scattered throughout the 
majority of the field, but on the other hand, since the space 
within the ring is contained, the rocks can be viewed as clus- 
ered in one place. 


If the rocks stand in a row, what is the halakha — ma nywa: 
The Ri Migash explains that the question is whether rocks 
arranged in a row are considered scattered, since there are 
patches of land on either side of them, or whether they are 
viewed as if they were one large rock since they are arranged 
one in immediate proximity to another. The Rashbam explains 
hat although it is possible to plow along the length of the row 
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NOTES 


HALAKHA 


A Sage taught in a baraita: If there is a solitary rock on the outskirts 

of the field, even if it is ofa minimal size, itis not measured together 
with the rest of the field. And further, if that rock is adjacent to the 
field’s border," even if it is of a minimal size, it is not measured 
together with the rest of the field. 


A solitary rock...adjacent to the border — J1ab...°Pm yop 
yah: If there is a significant solitary rock in the field, even if it 
is the size of a quarter-kav per kor, it is not measured together 
with the rest of the field. If the rock is near the field's border, 
then even if it is of minimal size, namely, that both its height and 
width are less than ten handbreadths (Sma), it is not measured 
together with the rest of the field. If earth intervenes between 
the rock and the border, it is uncertain what the halakha is, and 
the burden of proof rests upon the claimant, as in any case of 
property of uncertain ownership (Rambam Sefer Kinyan, Hilkhot 
Mekhira 28:3; Shulhan Arukh, Hoshen Mishpat 218:5). 


and it does not create a hindrance, fields are usually plowed 
both along their length and along their width, and plowing in 
the other direction would be burdensome. The Meiri explains 
that the Gemara is not referring to one row, but to several rows 
parallel to each other. 


An angle [itztadinin] - pyy: The Rashbam explains itzta- 
dinin as a shape similar to the horns of a stadium ox, meaning 
two rows issuing from a single point. Rabbi Avraham Av Beit 
Din explains the term in a similar fashion as an elongated half 
circle. By contrast, the Ri Migash proposes that this is a star 
shape, so that rows of stones emerge in all directions from one 
central point, resembling the legs of an ox that spread out in 
all directions when it is charging. 


ltztadinin according to the Rashbam 


A crooked path - pindpy: The Rashbam explains the differ- 
ence between a straight path and a crooked path: As opposed 
to rocks arranged in a straight path, a crooked path prevents 
proper plowing even lengthwise. 


A solitary rock...adjacent to the border - ‘m29... Pr} yop 
ayn: According to the Rashbam’s first explanation, this halakha 
clarifies what is stated in the mishna with regard to rocks in a 
field: If the rock is located on the border of the field, then even 
if it is very small, it is not considered part of the field, and the 
field is measured from the rock and within. The baraita then 
states that a rock that is located within the field itself but is 
near the border is also not measured along with the rest of the 
field (see Ramah). By contrast, most commentaries explain this 
issue in accordance with the Rashbam’s second explanation, 
according to which this halakha is not clarifying the mishna 
but continues the Gemara's discussion of rocks within a field 
that are measured along with the rest of the field provided that 
they occupy a space of less than four kav. 

With regard to the single rock, the Rashbam explains that the 
words: Even if it is of minimal size, refer to the height of the rock, 
not its area; if there is only a single rock, even if it is not three 
handbreadths high, so small that one might think that it should 
be entirely disregarded, it is not measured as part of the field. 
The Ra'avad explains that the reference here is to a rock shaped 
like a pillar that is ten handbreadths high. According to the Ri 
Migash, the statement about minimal size refers to the area of 
the rock; if there is solid rock that cannot be uprooted from the 
ground, no matter what its breadth, it is not measured as part 
of the field. According to his explanation, the Gemara is only 
discussing non-arable land that consists of rocks and stones 
that can be separated and uprooted. Josafot, citing Rabbeinu 
Tam, say that a single rock means a rock that is referred to by a 
special name and is considered a separate entity within the field. 
Rabbeinu Tam’s version of the text is the same as Rav Hai Gaon's, 
reading: An area fit for one-quarter kav, instead of: Of a minimal 
size, so that the reference is to an area that is a significant entity. 
Other early commentaries offer a similar explanation, citing the 
Jerusalem Talmud. 
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Rav Pappa raises a dilemma: If earth intervenes" between the rock and 
the border of the field, so that the rock does not actually touch the border, 
what is the halakha? The Gemara states: This dilemma as well shall stand 
unresolved. Rav Ashi raises another dilemma: If there was a layer of 
earth below and rock above," or earth above and rock below, what 
is the halakha? The Gemara states: This dilemma as well shall stand 
unresolved. 


MI S HNA If one says to another: I am selling you a plot of 


earth the size of a beit kor, measured precisely 
with a rope," and he gave him even the slightest amount less than what 
was stipulated, the seller must deduct the difference from the purchase 
price of the field and return money to the buyer. Ifhe gave him even the 
slightest amount more than what was stipulated, the buyer must return 
the difference to the seller. And if the seller said to the buyer that he is 
selling him a beit kor of land more or less," then even if he gave him a 
quarter-kav per sea less than what was stipulated, or he gave him a 
quarter-kav per se‘a more that what was stipulated, i.e., he gave him one 
twenty-fourth more or less than what was required, it is his. The sale is 
valid, since the seller told the buyer in advance that he was not commit- 
ting himself to precise measurements. If the difference is greater than 
that amount, he must make a calculation," and the party that suffered a 
loss must be compensated. 


If the buyer received too much land, so that he must now compensate 
the seller, what does he return to him?™ He returns money, i.e., he pays 
the seller for the surplus land. And if the seller so wishes, the buyer 
returns the surplus land to him. Why then did the Sages say that he 
returns money to him? They said this in order to enhance the power 
of the seller, and enable him to demand payment for the surplus land, 
rather than accept its return. As, if the surplus in the field was an area 
required for sowing nine kav" of seed, and in a garden" an area 
required for sowing a half-kav of seed, or, according to the statement 
of Rabbi Akiva, an area required for sowing a quarter-kav of seed (see 
ua), the buyer must return the land itself to the seller, and the seller 
cannot demand payment in money. And if the surplus is greater than a 
quarter-kav per sea, it is not only the quarter-kav that he returns; 
rather, he returns all of the surplus. Since he is already required to make 
a refund, the refund must be made in the precise amount. 


HALAKHA 


Earth below and rock above - my KANYI monbr spy: If there 
is a layer of earth above and rock ‘below, or rock above and earth 
below, it is uncertain what the halakha is, and the burden of proof 
rests upon the claimant, as in any case of property of uncertain 
ownership (Rambam Sefer Kinyan, Hilkhot Mekhira 28:2; Shulhan 
Arukh, Hoshen Mishpat 218:4). 


A plot of earth the size of a beit kor, measured with a rope - ma 
bana mm pb 22N TY Tia: If one says to another: | am selling you 
a plot of earth the size of a beit kor, measured precisely with a rope, 
and he gave him even the slightest amount less than that, the sale 
is valid and the difference is deducted from the sale price. If he gave 
him even the slightest amount more than that, the sale is also valid, 
and the buyer must return the difference to the seller (Rambam Sefer 
Kinyan, Hilkhot Mekhira 28:5; Shulhan Arukh, Hoshen Mishpat 218:7). 


And if he said more or less — 35) 17 TDM 17 Wats DX): If one says to 
another: | am selling you a beit kor of land, more or less, and he gave 
him one part in twenty-four less than what was stipulated, accord- 
ing to the calculation of one-quarter of a kav per se‘a, or if he gave 
him one part in twenty-four more than what was stipulated, the sale 
is valid and neither party has a monetary claim against the other. 
But if the discrepancy is greater than that, the parties calculate the 
total amount due for all the quarter-kav sections that are lacking or 
additional. The buyer should deduct from the sale price the entire 
amount that is less than a beit kor, or return to the seller whatever is 
more than a beit kor. The Rema, citing the Ran, says that if less was 
given, the sale is only valid if the field is still called a beit kor. But if 
it is not, the sale is void. The Rema adds further that if the seller did 
not specify which field he was selling and he gave him less than a 
beit kor, he is obligated to give the buyer a field measuring precisely 
a beit kor from his other fields (Rambam Sefer Kinyan, Hilkhot Mekhira 
28:6; Shulhan Arukh, Hoshen Mishpat 218:8). 


What does he return to him - b spina x37 7172: When the surplus 
reaching the buyer is more than a quarter-kav per sea, so that the 
buyer must make restitution to the seller, if the total surplus is less 
than nine kav, the buyer returns money. This halakha was stated 
in order to enhance the power of the seller. Therefore, if the seller 
wishes to receive land, the buyer is obligated to give it to him (Sma). 
When he makes the refund, he refunds all of the surplus and not 
just the excess beyond a quarter-kav per sea (Rambam Sefer Kinyan, 
Hilkhot Mekhira 28:7; Shulhan Arukh, Hoshen Mishpat 218:9, 12, and in 
the comment of Rema and Sma there). 


If the surplus in the field was an area required for sowing nine 
kav - pap mywn ma mwa ww: If the surplus exceeds an area 
required for sowing nine kav, the buyer returns a beit rova per beit 
sea. According to the Rambam and Shulhan Arukh, if the surplus 
beyond these quarter-kav areas is nine kav, the buyer may return 
the land itself to the seller and the seller cannot demand to be paid 
in money. According to the Rema, this halakha applies when the 
entire surplus is calculated to be the area required to sow nine kav, 
not just the surplus exceeding the beit rova per beit se'a measures 
(Rambam Sefer Kinyan, Hilkhot Mekhira 28:7; Shulhan Arukh, Hoshen 
Mishpat 218:10, 12, and in the comment of Rema). 


And in a garden — 73331: The halakha that applies to a half-kav 
in a garden is the same as that which applies to nine kav in a field. 
If the surplus in a garden is less than a half-kav, the buyer returns 
the value in money unless the seller specifically wishes to receive 
land. If the surplus is a half-kav, he returns the entire surplus in land. 
According to the Rambam, this refers to the surplus besides the 
quarter-kav per sea, whereas according to those who dispute his 
ruling, it refers to the entire surplus (Rambam Sefer Kinyan, Hilkhot 
Mekhira 28:9; Shulhan Arukh, Hoshen Mishpat 218:12, and in the com- 
ment of Rema). 


3p qT’ p15: BAVA BATRA: PEREK VII: 103B 


NOTES 


If earth intervenes — 39% posi: In other words, 
if there was an interposition of earth of minimal 
size between the rock and the border of the field, 
is the rock considered a rock in the middle of the 
field? This question and the one following it are 
answered in the Jerusalem Talmud: If a plow can 
pass through the gap, it is considered a rock in the 
middle of the field. 


Earth below and rock above - x23) men soy 
aby: According to the Rashbam and Rabbeinu 
Gershom Meor HaGola, this is a continuation of 
Rav Pappa’s dilemma with regard to the case where 
earth intervenes between the rock and the bor- 
der of the field, but it is not merely earth but rock 
covered with earth or vice versa. Others explain 
that Rav Ashi’s dilemma relates to a rock near the 
border of a field where there is no interposition of 
earth, and the question is whether it is measured 
as part of the field or not. Rabbeinu Yona and oth- 
ers explain that in the case of earth on rock, one 
might think that the earth is fit for sowing even 
though it is not deep enough for plowing. Similarly, 
when the rock is above the earth, the rock can be 
removed. The Rambam and the Ra’avad explain 
that Rav Ashi’s dilemma is a general one relating 
to non-arable land, and that he is asking whether 
the halakha with regard to non-arable land applies 
to situations where there is earth above the rock 
and vice versa. 


He must make a calculation — pawn my»: The 
parties should calculate the difference and reim- 
burse one another. The commentaries disagree 
whether only the surplus is returned or whether 
everything in excess of a beit kor is returned. The 
Ra’ah, cited by the Ran, explains that this calcu- 
lation is made only in a case where despite the 
disparity in measurement, the field is still called a 
beit kor. If the disparity was so great that the field is 
no longer called a beit kor, the sale is void. 


What does he return to him - 1 VIN NIT T: 
The Ramah explains that this question also applies 
to the first clause of the mishna, in the case where 
the seller says that he is selling a beit kor measured 
precisely with a rope. 


If the surplus in the field was an area required for 
sowing nine kav - pap YWA ma TIVI wy DNV: 
This amount of land is considered an independent 
entity, as if it were a small field on its own. The same 
is the case with regard to an area of a half-kav or, 
according to Rabbi Akiva, a quarter-kav. In such a 
case, land is returned since it is fit to be cultivated 
on its own. 


Itis not only the quarter-kav - sada yan ny s: 
The Gemara points out that the mishna should 
have read: It is not only the surplus that he returns 
to him, but each additional quarter-kav. The early 
authorities disagree about what this final statement 
of the mishna is referring to. The Ri Migash and 
others hold that this halakha is relevant only to 
the latter clause of the mishna, which states that it 
is only when there is a surplus of an area required 
to sow nine kav that a calculation is made and 
everything beyond a beit kor is returned. But if the 
surplus is less than the area required to sow nine 
kav, all the other quarters are nullified to the beit 
sea that is being sold, and what is returned is just 
the surplus beyond a beit rova per beit sea. Rav 
Hai Gaon, the Rashbam, and others say that the 
halakha is relevant in all cases. That is to say, if all 
of the sections with a disparity add up to exceed a 
beit rova per beit se'a, the entire difference must be 
returned even if it does not add up to a total of the 
area required to sow nine kav. 
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No inference is to be learned from the mishna - x7 
ama yaway Kah: In other words, nothing can be 
derived from a precise reading of the mishna. It can- 
not be claimed that there is a contradiction between 
the first clause and the latter clause, since it is possible 
that one of the two was not meant to be precise, but 
it is impossible to know which clause that is (Josafot). 
The Rashbam explains that it was necessary to phrase 
both the first and latter clause in the way that they are 
phrased, since the next mishna discusses the halakha 
in a case where the seller combines both expressions. 


HALAKHA 


Without specification — rand: If one says to another: | 
am selling you a plot of earth the size of a beit kor, and 
he made reference to a specific plot, or was standing 
in that field at the time of the sale, it is as if he sold 
it to him saying that he was selling a beit kor more or 
less. Therefore, if the field was one part in twenty-four, 
or a quarter-kav per sea, more or less that what was 
stipulated, the sale is valid. This is in accordance with 
Rav Ashi's conclusion (Rambam Sefer Kinyan, Hilkhot 
Mekhira 28:6; Shulhan Arukh, Hoshen Mishpat 218:8 and 
Sma there). 
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BAVA BATRA : PEREK VII : 104A °.1) 97’? pa 


G E M ARA The mishna considers two cases of selling 


a beit kor of land: First, where the seller 
said that he is selling a beit kor measured precisely with a rope, in 
which case a refund must be made no matter how small the devia- 
tion; and second, where the seller said that he selling a beit kor more 
or less, in which case the sale is valid as long as the deviation is no 
more than a quarter-kav per sea. In connection with these cases, a 
dilemma was raised before the Sages: If one says he is selling a beit 
kor of land, and he said this without any further specification, what 
is the halakha? The Gemara suggests: Come and hear a solution 
from what was taught in the mishna: If one says to another: I am 
selling you a plot of earth the size of a beit kor, measured precisely 
with a rope, 


and he gave him even the slightest amount less that what was 

stipulated, the seller must deduct the difference from the purchase 

price of the field and return money to the buyer. Ifhe gave him even 

the slightest amount more than what was stipulated, the buyer 
must return the difference to the seller. The reason that even the 

slightest difference in value must be returned is that the seller speci- 
fied that he was selling land measured precisely with a rope. But had 

he sold the land without further specification, it would be like he 

sold it saying that it is a beit kor more or less. 


The Gemara rejects this argument by proposing another, completely 
opposite proof: Say the latter clause of the mishna: And if the seller 
said to the buyer that he is selling him a beit kor of land more or 
less, then even if he gave him one-quarter of a kav per se‘a less 
than what was stipulated, or he gave him one-quarter of a kav per 
sea more than what was stipulated, it is his and the sale is valid. 
One can infer: The reason that the sale is valid is that he specified 
that he was selling a beit kor of land more or less. But had he sold 
the land without further specification, it would be like he sold it 
saying that he was selling the land measured precisely with a rope. 
Rather, since the mishna can be interpreted in two opposite ways, 
no inference is to be learned from the mishna." 


The Gemara tries to present another proof: Come and hear a proof 
from a baraita: If the seller said to the buyer: I am selling you a plot 
of earth the size of a beit kor; or he said to him: I am selling you a 

plot of earth about the size of a beit kor; or he said to him: Iam 

selling you a beit kor more or less; then even if he gave him one- 
quarter of a kav per se‘a less than what was stipulated, or he gave 

him one-quarter of a kav per sea more than what was stipulated, 
it is his and the sale is valid. One can infer: Apparently, selling a 

beit kor of land without further specification is also like selling it 

more or less. The Gemara rejects this proof: There, the tanna is 

explaining his statement, which should be understood as follows: 

When is the phrase a beit kor treated like the phrase about the size 

ofa beit kor? Ina case where the seller says to the buyer: I am selling 

you a beit kor more or less. 


Rav Ashi objects to this: If that is so, then why do I need to repeat 
the words: I am selling you, three times? The fact that the baraita 

repeats these words in each clause indicates that it is discussing 

three separate sale transactions, and not that the three clauses are 

all referring to one case. Rather, isn’t it correct to conclude from 

the baraita that selling a beit kor of land without further specifica- 
tion" is like selling it more or less? The Gemara affirms: Conclude 

from the baraita that this is so. 
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§ With regard to a buyer who received too much land and now must 
compensate the seller, the mishna teaches: What does he return to 
him? He pays him money, and if the seller so wishes, the buyer 
returns the surplus land to him, because the Sages said that the buyer 
pays money in order to enhance the power of the seller. In other 
words, the Sages allowed the seller to choose whether to take back 
the surplus land or to demand payment for it from the buyer, even 
though this effectively forces the buyer to purchase the surplus land 
from him. The Gemara asks: Is it correct that we say that the seller’s 
power should be enhanced, and that we do not say that the buyer’s 
power should be enhanced? 


But isn’t it taught otherwise in a baraita: If the seller gave the buyer 
seven and a half kav per kor less than what was stipulated, which 
is the equivalent of a quarter-kav per sea, as a kor is equal to thirty 
sea, or he gave him seven and a half kav per kor more than what 
was stipulated, it is his and the sale is valid. If the difference is 
greater than that amount, the court compels the seller to sell" and 
the buyer to buy the difference. This indicates that we also say that 
the buyer’s power should be enhanced, since if the buyer so wishes, 
the seller is compelled to sell him land and accept payment for it. 


The Gemara replies: There, the baraita is not discussing a case where 
the buyer wishes to acquire the surplus land, but rather with a case 
where the land was initially, at the time of the sale, expensive," but 
now it is cheap, and the seller wants the buyer to pay him for the 
surplus land according to the initial higher rate. In this case, we say 
to the seller, in the name of the buyer: If you wish to give me land" 
and receive money, give me the land according to the current, 
cheaper rate. This is what the baraita is referring to when it states 
that the seller is compelled to sell. 


The Gemara raises a difficulty: But isn’t it taught in a baraita: When 
he gives him money in payment for the surplus land, he gives it to 
him according to the rate at which he had bought the rest of the 
land from him?" The Gemara replies: There the baraita is referring 
to a case where the land was initially cheap" but now it is expen- 
sive. If, in such a case, the seller wants the buyer to pay him for the 
surplus land, he is compelled to sell it to him according to the cheap 
rate from the time of the original sale. 


§ The mishna teaches: As, if the surplus in the field was an area 
required for the sowing of nine kav of seed, and in a garden an area 
required for the sowing of a half-kav of seed, or, according to the 
Rabbi Akiva, an area required for the sowing of a quarter-kav of seed, 
the buyer can return the surplus land to the seller, and the seller 
cannot demand payment in money. Rav Huna says: The halakha 
that was stated in the mishna, that a surplus in the size of an area 
required for the sowing of nine kav of seed can be returned to the 
seller, applies even in a large valley which measures several kor. 
If the surplus is a significant plot of land equal in size to an area 
required for the sowing of nine kav of seed, the buyer can return it 
to the seller, even if it is less than one-quarter of a kav per se'a, i.e., 
less than one twenty-fourth the size of the field that was sold. 


And Rav Nahman says: He calculates seven and a half kav for each 
and every kor," which is equivalent to one-quarter of a kav per sea. 
As long as the surplus does not exceed that ratio, he is not required 
to return it, even if the surplus is greater than the area required for 
the sowing of nine kav. 


He calculates seven and a half kav for each and every kor — mi3 
aid) via b39 aya pap myaw: If one sells land to another, and 
the surplus beyond the stipulated amount exceeds nine kav, the 
buyer returns a quarter-kav per sea. If the surplus besides these 
quarter-kav areas per beit se'a exceeds the area required to sow 
nine kav, the buyer returns all of the surplus land to the seller. If 
he prefers, he may return money according to the rate at the 


HALAKHA 
of Rav Nahman, whose rulings are accepted in monetary cases. 
The Rema, following the Rashbam, writes that the halakha is as 
follows: If the entire surplus, including the quarter-kav areas per 
beit sea and any additional surplus, totals the area required to sow 
nine kav, the buyer returns the entire surplus to the seller (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 28:7; Shulhan Arukh, Hoshen 
Mishpat 218:10, 12, and in the comment of Rema). 


time of the sale (Sma). This is in accordance with the opinion 


NOTES 


The court compels the seller to sell — 3327 n% p93: 
The seller is compelled to receive money and not land, 
since at times, the buyer does not want another per- 
son to have a permanent right of entry into the land 
adjacent to his. Additionally, the seller does not lose 
anything from the deal, since the surplus is too small to 
function as a proper field. This is a case where the court 
compels one to refrain from acting in a manner charac- 
teristic of Sodom, preventing the seller from maliciously 
inconveniencing the buyer (Rashbam). 


Where the land was initially expensive — KYR 7177 
spn: The Rashbam explains that although the seller 
has the upper hand in that he decides whether to give 
and or refund money, the value of the land is always 
assessed according to the lower rate, since in this matter 
he buyer has the upper hand. This explains why the 
erm “compelled” is used here: The seller is compelled 
o accept payment at the lower rate. 


We say to the seller: If you give me land — mb PNT 
b DIP KYW N: The Rambam and Ri Migash explain 
hat the seller is told that if he wants to reimburse the 
buyer with land, he must give it to him according to the 
cheaper rate. The Ritva and others comment that the 
wording of the statement does not fit in well with this 
explanation. That wording is, however, congruent with 
the Ra‘avad's interpretation, according to which the 
buyer is told that if wants to return land instead of the 
money that the seller has a right to demand, he should 
do so according to the current, cheaper rate. 


He gives it to him according to the rate at which he 
had bought the land from him - nov ww b mi) 
33013: The Rashbam explains that when the buyer 
acquires the surplus land, he is not obligated to pay 
more than the price to which he had initially agreed. 
The Ra’avad, following his explanation throughout the 
passage, writes the opposite, that if the buyer returns 
land, he can return exactly what he took. But if the seller 
demands money, it is as if he is selling him the land 
at this time, and the buyer must pay according to its 
current, higher value. 


HALAKHA 


Where the land was initially expensive but now it 
is cheap...where it was initially cheap — 7197 yi33 
KIPYA bir mt yiap..xcnwa bn Kpy KPP: When 
he surplus exceeds nine kav and the buyer returns the 
entire surplus to the seller, he returns the land even if its 
value decreased since the initial transaction. But if the 
and had been expensive and it became cheaper, the 
buyer is given a choice: If he wishes to pay the seller 
money, he must do so according to the value of the 
and at the time of the sale, and if he wishes to pay 
him in land, he may do so according to its value at the 
ime of the refund. This is in accordance with the opin- 
ion of the Rambam. The Rema writes that the correct 
explanation is that whenever the seller is entitled to 
demand money and not land, and he chooses to be 
paid in money, he is paid according to the cheaper rate, 
whether the land was expensive and became cheaper 
or vice versa (Rambam Sefer Kinyan, Hilkhot Mekhira 
28:8; Shulhan Arukh, Hoshen Mishpat 218:1, 12, and in 
the comment of Rema). 
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And if there is a surplus - XP xop XDN NI: If the disparity 
exceeds a quarter-kav per sea, and all the areas of surplus and the 
quarters of a kav add up to nine kav, then the surplus land must 
be returned and any additional surplus must be returned as well 
(Rashbam). The Rambam understands that any land in excess of a 
quarter-kav per sea is included in the nine kav. The Rashbam also 
cites the explanation of Rabbeinu Gershom 
says that the surplus adds up to the nine kav in a single kor, but 
the Rashbam rejects this opinion. The early authorities disagree 
with regard to a case where the disparity exceeds a quarter-kav 
per se'a but does not add up to nine kav, for example, when it 
adds up to an area fit for eight kav per kor. The Ri 


And if after this calculation there is still a surplus’ in excess of a 
quarter-kav per sea, equal in size to an area required for the sowing 
of nine kav of seed, the entire surplus must be returned. 


Rava raised an objection to Rav Nahman: The mishna teaches that 
if the surplus in the field" was an area required for the sowing of 
nine kav of seed, the buyer returns the land to the seller. Isn’t this 
the halakha even in a case where he sold him a field measuring two 
kor? This would seem to indicate that even if the surplus does not 
exceed a quarter-kav per sea, as a quarter-kav per sea ina field of two 
kor is fifteen kav, the sole determining factor is whether or not the 
surplus is equal in size to an area required for the sowing of nine kav. 
Rav Nahman rejects this argument: No, the case in the mishna is 
specifically where he sold him a field measuring one kor." 


Rava raised a further objection to Rav Nahman: We learned in the 
continuation of the mishna that if the surplus in a garden was an 
area required for the sowing of a half-kav’ of seed, the buyer returns 
the land to the seller. Isn’t this the halakha even in a case where 
he sold him a garden measuring two se‘a? Once again, this would 
seem to indicate that the surplus is returned to the seller, provided 
that it is equal in size to the minimum measure of a garden, even if 
the surplus does not exceed one-half of a kav per two se‘a, which is 
equivalent to one-quarter of a kav per se‘a. Rav Nahman rejects this 
argument as well: No, the case in the mishna is where he sold him 
a garden measuring a se‘a, so that the surplus is proportionately 
twice as large. 


Rava raised yet another objection to Rav Nahman from the next 
clause in the mishna, which states: Or, according to the statement 
of Rabbi Akiva, ifthe surplus in the garden was an area required for 
sowing a quarter-kav of seed, the buyer returns the land to the seller. 
What, isn’t this the halakha even in a case where he sold him a 
garden measuring a sea? In that case, the surplus does not exceed 
one-quarter of a kav per sea, and nevertheless the surplus is returned 
to the seller, provided that it is equal in size to the minimum measure 
of a garden. Rav Nahman also rejects this argument: No, the case in 
the mishna is where he sold him a garden measuring a half-se‘a, so 
that the surplus is proportionately twice as large. 


NOTES 

accords better with the wording of the mishna. Nevertheless, he 
defers to the authorities who rule in accordance with the opinion 
of Rav Nahman. 


No, where he sold him a kor - 715 mb part wh: Rav Nahman 
explains that although the mishna does not say so explicitly, 
it stands to reason that it relates to the first case it presented, 
namely, the sale of a beit kor, therefore, the entire mishna should 
be understood in accordance with the calculation of a field that 
is the size of a beit kor. 


eor HaGola, who 


In a garden was an area required for the sowing of a half-kav — 


igash maintains ' : 
g ap $m ma 73: Rava raises his challenge from the case of the 


h a case, the buyer only returns the part that exceeds 


a quarter-kav per se'a, and the rest is considered waived. Rav Hai 


that the entire difference must be returned up to the 


precise measure of the sale, per the end of the mishna. Accord- 


ahman’s statement relates only to the obligation to 


return land, so that if the surplus does not amount to an area fit for 


e seller can demand that the difference be refunded 


to him in money (see Rabbeinu Yona and Ramah). 


lus in the field, etc. — ^3) mgwa mw agw: Rava raises 
y from the wording of the mishna, since it does not 


mention the size of the field. The Ritva maintains that the halakha 


in accordance with the opinion of Rav Huna, which 


garden even after his previous challenge was deflected because 
while the size of the field is mentioned in the mishna, the size 
of the garden is not. Therefore, it would appear that the same 
halakha would apply regardless of the size of the garden, even 
if it is an area fit for sowing two sea, since the ratio of one-half 
of a kav to two sea is the same as that of one-quarter of a kav 
to one sea. Rav Nahman deflects this challenge as well, and says 
that this ruling of the mishna relates to the specific measurement 
mentioned earlier, a beit sea. Just as one-quarter of a kav per beit 
sea in a field does not add up to nine kay, so too with regard to a 
garden: Half a kav is only mentioned in a case where the surplus 
exceeds one-quarter of a kav per beit sea. 
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The mishna teaches that in the case ofa field, the buyer can return the 
land itself if the surplus was an area required for the sowing of nine kav 
of seed, and in the case of a garden, if the surplus was an area required 
for the sowing of a half-kav of seed. Rav Ashi raises a dilemma: If one 
sold a field and it turned out that the plot was larger than had been 
stipulated, but before the buyer returned the surplus, the plot was 
turned into a garden," or if it was initially a garden and it was turned 
into a field" (see 11a), what is the halakha? Is the surplus governed by 
the halakhot applying to a field or by those applying to a garden? The 
Gemara answers: The dilemma shall stand unresolved, as no answer 
has been found. 


A Sage taught in a baraita: If the field being sold was adjacent to 
another field™" belonging to the seller, then even if the surplus was of 
a minimal amount, the buyer can return the land itself to the seller, 
and the seller cannot demand payment in money. This is because the 
seller loses nothing when he receives a small tract of land, as he can 
cultivate it along with his adjoining field. 


Rav Ashi raises a set of dilemmas: With regard to a pit between the 
surplus in the sold field and the adjoining field belonging to the seller, 
what is the halakha: Should the pit be considered an interposition 
between the two fields? With regard to a water channel between the 
two fields, what is the halakha: Should the water channel be consid- 
ered an interposition? With regard to the public thoroughfare, what 
is the halakha: Should the public thoroughfare be considered an inter- 
position? With regard to a row of palm trees, what is the halakha: 
Should a row of palm trees be considered an interposition? The 
Gemara states: All these dilemmas shall stand unresolved. 


§ The mishna teaches that if the surplus is greater than a quarter-kav 
per sea, it is not only the quarter-kav that the buyer returns; rather, 
he returns all of the surplus. Since he is already required to make a 
refund, the refund must be made in the precise amount. The Gemara 
raises a question: Isn’t it the opposite [kelappei layya]?' The buyer is 
required to return the surplus even when the quarters of a kav remain 
in his possession. Ravin bar Rav Nahman taught the mishna as fol- 
lows: Not only must the buyer return the extra land that is beyond 
the limit of a quarter-kav area per beit se'a, but he must also return to 
him every one of the extra quarter-kav areas of land that he received 
beyond the stated area of a beit kor. When he is required to return the 
surplus, he returns not only the surplus, but also all the quarter-kav 
areas over and above what had originally been stipulated to be included 
in the sale. 


MI S HN A If the seller says to the buyer: I am selling you 


a plot of land of a certain size measured pre- 
cisely with a rope more or less, thereby attaching to the sale two 
contradictory stipulations; in this case, the words: More or less, nullify 
the words: Measured precisely with a rope. Accordingly, if the surplus 
did not exceed a quarter-kav per sea, the sale is valid as is. Similarly, if 
the seller says to the buyer: I am selling you a plot of land of a certain 
size more or less measured precisely with a rope, 


HALAKHA 


A field and it was turned into a garden, or a garden and it was 
turned into a field - mw mwya 733 na WYN TW: If one sold 
a field to another, and the surplus was more than a beit rova per 
beit sea, the buyer must return the surplus to the seller, either in 
land or in money, in accordance with the seller's wishes. If, before 
the buyer took possession of the surplus, the field was turned into 
a garden, e.g., a spring emerged so that the land was now fit for 
growing vegetables, and the surplus was of an area required to 
sow a half-kav of seed, in which case the buyer may be allowed 
return the land; or it was initially a garden and it was turned into 
a field, e.g., the spring dried up, then the halakha is uncertain. In 
such a case, the buyer can make the refund as he chooses, in land 


or with money, as the seller is the claimant, and the burden of 
proof rests upon him (Rambam Sefer Kinyan, Hilkhot Mekhira 28:10; 
Shulhan Arukh, Hoshen Mishpat 21813). 


If it was adjacent to another field - ant wap mm: Although 
the seller is ordinarily given the upper hand to choose whether 
to receive his refund in land or in money, if the surplus land was 
adjacent to another field belonging to the seller, the buyer has the 
option to return the land, since the seller can farm it together with 
his other field and not suffer any loss (Rambam Sefer Kinyan, Hilkhot 
Mekhira 28:7; Shulhan Arukh, Hoshen Mishpat 218:9). 
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NOTES 

If a field was turned into a garden — 72a MMYN TIW: 
The question arises only if the field was turned into a 
garden between the time of the sale and the time it 
was measured; for example, where a spring began to 
flow in the field during that interval. If it turned into 
a garden before the sale, it is clear that the sale was 
executed with a garden in mind, and if the change 
occurred after the field was measured, the matter is 
already final. Rav Ashi is asking whether the halakha 
is determined in accordance with the situation at the 
time of the sale, or in accordance with the current 
situation (see Rashbam). 


If it was adjacent to another field — mw ‘Jian: 
According to the Rashbam, here too, the halakha only 
applies if the surplus exceeds a quarter-kav per beit 
sea, since, as was stated, anything under that amount 
is considered waived. 


LANGUAGE 

Isn't it the opposite [kelappei layya] - x bp: This 
expression of astonishment is a response indicating 
that reason dictates just the opposite. It is generally 
understood to be related to the phrase k/appei lean, 
meaning: In which direction? Where are you going? 
It seems that you are going in the opposite direction. 
Some of the Geonim explain it as a shortened form of 
klappei alya, meaning in the direction of the tail, like 
a man riding an animal with his face turned in the 
direction of the animal's tail, just the opposite of what 
one would expect. 
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LANGUAGE 


Gold dinars [zehuvim] — Dram: This is an abbreviated form, 
meaning gold coins, and referring to gold dinars. In talmudic 
times, one gold dinar was worth twenty-five silver dinars. 


HALAKHA 


Involving one who rented a bathhouse from another for 
twelve gold dinars a year - Wy Dawa YN Va Www mya 
maw w2: If one rented a house for a year for a fixed sum, 
and the year was later intercalated, the tenant benefits. But 
if he rented it for twelve months, the landlord benefits, and 
an additional payment must be made for the extra month. 
If the rental agreement included both the rental fee for the 
year and the rental fee per month, whether it was stated that 
the fee would be one dinar per month, twelve dinars a year, 
or it was stated twelve dinars a year, one dinar per month, 
the landlord benefits. This is in accordance with the opinion 
of Rav Nahman in Bava Metzia (102b), the last authority to 
express an opinion on the matter (see Rashbam). The Shakh, 
citing the Rosh, writes that the above applies only when 
the tenant does not claim with certainty that the landlord 
said to him outright: Twelve dinar a year, even if this year 
is intercalated; but if he raises such a claim, an additional 
payment for the intercalated month cannot be collected 
from the tenant (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
7:2; Shulhan Arukh, Hoshen Mishpat 312:15). 
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the words: Measured precisely with a rope, nullify the words: 
More or less, since the principle is that in all cases, one should 
attend to the final expression; this is the statement of ben Nanas. 


L E M ARA Rabbi Abba bar Memel says that Rav 


says: Ben Nanas’s colleagues disagree 

with him with regard to his ruling that one should attend to the 
final expression. The Gemara asks: What new halakha is Rav 
teaching us? Don’t we already learn that they disagree from 
a mishna (Bava Metzia 102a): There was once an incident in 
Tzippori involving one who rented a bathhouse from another, 
and it was stated that the rental fee would be twelve gold dinars 
[zehuvim]! a year," one gold dinar per month, and the year was 
later intercalated, an extra month being added.’ 


The incident came before Rabban Shimon ben Gamliel’ and 
before Rabbi Yosei’ for a decision as to whether the intercalated 
month is included in the words: Twelve gold dinars a year, or 
whether an additional payment must be made for that month, as 
the agreement stipulated: One gold dinar per month. And they 
said: The landlord and the tenant should divide the intercalated 
month between them, and so the tenant should pay only half a 
gold dinar for it. This indicates that these Sages ruled that the 
meaning of an agreement containing two contradictory expres- 
sions is in doubt, and therefore the parties divide the disputed 
amount between them. From here it follows that they disagree 
with the opinion of ben Nanas, who says that in such a case one 
should attend to the final expression. 


BACKGROUND 


Intercalation of the year — mwn nay: Due to the need to 
align the Festivals with specific seasons, the Jewish calendar, 
which follows a lunar cycle of twelve months of twenty-nine 
or thirty days, is also related to the solar calendar. In particular, 
Passover must be celebrated at the time of the barley harvest, 
in the spring, and Sukkot at the time of the autumnal equinox. 
The solar year is slightly more than eleven days longer than the 
lunar year. To compensate for this difference, a thirteenth lunar 
month is occasionally added after the month of Adar, and is 
referred to as Second Adar. 

During the period when the calendar was still set every 
year by the Sanhedrin, the question of whether to add an 
extra month required a unique decision-making process. First, 
the matter was considered by three judges selected from the 


Rabban Shimon ben Gamliel -byb 1a iyaw jax: This refers 
to Rabban Shimon ben Gamliel 11, who was head of the Sanhed- 
rin following the bar Kokheva revolt. He was a member of the 
dynasty of Hillel the Elder, and his grandfather, Rabban Shimon 
ben Gamliel the Elder, headed the Sanhedrin at the time of 
the destruction of the Temple and was one of the Ten Martyrs 
killed by the Romans. 


Rabbi Yosei - p5! 37: This is Rabbi Yosei ben Halafta, one of the 
greatest of the tannaʻ'im. He lived in the generation prior to the 
redaction of the Mishna, and his influence is evident through- 
out tannaitic literature. His father, known as Abba Halafta, was 
also considered one of the great Sages of his generation, and his 
family, according to one tradition, descended from Yehonadav, 
son of Rekhav (see II Kings 10:15). 

In addition to studying with his father, Rabbi Yosei was 
an outstanding student of Rabbi Akiva. Rabbi Yosei and his 
contemporaries, the other students of Rabbi Akiva, Rabbi 
Meir, Rabbi Yehuda, and Rabbi Shimon bar Yohai, formed the 
center of talmudic creativity of that entire generation. Rabbi 
Yosei was moderate; he avoided extreme opinions on halakhic 


PERSONALITIES 


Sanhedrin. If they thought an additional month was neces- 
sary, two more judges were asked to join the deliberations. If 
this body also agreed, two more judges were added, bringing 
the total to seven. These seven judges would make the final 
decision. Among the factors the judges would consider, in 
addition to the need for the Festivals to fall in their appropriate 
seasons, were the climatic conditions and whether the crops 
had ripened sufficiently. 

Since the fourth century CE, the Jewish calendar has oper- 
ated on a fixed astronomical system using a nineteen-year cycle, 
correlating the lunar and solar calendars. Months are added in 
the third, sixth, eighth, eleventh, fourteenth, seventeenth, and 
nineteenth years of each cycle. 


issues. Because of his moderation and the logic of his opinions, 
the halakha is ruled in accordance with his opinion in every 
instance of disagreement with his colleagues. A well-known 
principle in halakha is that Rabbi Yosei’s opinions are based 
on sound reasoning, and therefore the halakha is always in 
accordance with his opinion. 

In addition to being a master of halakha, Rabbi Yosei was 
also famous for his piety. The Talmud relates many stories about 
his modesty, his humility, and his sanctity. It is related that Elijah 
the prophet would reveal himself to him every day, and several 
conversations between him and Elijah are related in the Talmud. 
Rabbi Yosei was apparently the primary redactor of a series of 
baraitot on the history of the Jewish people known as Seder 
Olam. For many years he lived in Tzippori in the Galilee and 
earned his living as a tanner. 

Many of the prominent Sages of the following generation, 
including Rabbi Yehuda HaNasi, the redactor of the Mishna, 
were his students. But his main students were his five sons, all 
of whom were Sages in their generation. The most famous of 
them were Rabbi Eliezer, one of the great masters of aggada, 
and Rabbi Yishmael. 
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The Gemara replies: If the Sages’ opinion was derived only from 
there, I would not know that they disagree with the opinion of ben 
Nanas in all cases, as I would say" that it is only there that the 
Sages say that the parties divide the disputed sum between them. 
As it is possible to say that the landlord retracted his first state- 
ment and set the rental fee at one gold dinar per month, but it is 
also possible to say that he is explaining his earlier statement." 
That is to say, he did not mean to relate to the intercalated month; 
rather, he was clarifying that payment was to be made not with a 
lump sum at the end of the year, but in monthly installments. Since 
there is uncertainty with regard to his intention, the parties divide 
the contested sum between them. But here in the mishna, where 
the seller certainly retracted his first statement, one might say that 
the Sages do not disagree with ben Nanas. Therefore, the mishna 
teaches us" that in all cases the Sages disagree with ben Nanas. 


Similar to what was cited above in the name of Rav, Rav Yehuda 
says that Shmuel says: This is the statement of ben Nanas, who 
says with regard to a case of contradictory expressions that one 
should attend to the final expression; but the Sages say: Follow 
the least inclusive expression,™ the one that is the least advanta- 
geous to the buyer, in keeping with the principle that in a case of 
uncertainty, the burden of proof rests upon the claimant. 


The Gemara asks: Did Shmuel mean to say that this is the state- 
ment of ben Nanas, but he, Shmuel, does not agree with him?" 
But don’t Ravand Shmuel both say: If the seller said to the buyer: 
I am selling you a kor of grain, an amount equivalent to thirty 
sea, for the sum of thirty sela, he can renege on the entire sale 
even while measuring out the last sea. Since the seller stipulated 
that he was selling a full kor of grain, as long as he has not yet 
measured out the full amount, he may still renege, as the sale is not 
yet complete. 


But if the seller said to the buyer: I am selling you a kor of grain 
for thirty sela, each se‘a for a sela, the buyer acquires each sea one 
by one" as it is being measured out to him. Since the seller speci- 
fied the price per sela, he has indicated that he is ready to sell each 
sela on its own. This seems to indicate that Shmuel maintains that 
in a case of contradictory expressions, one should attend to the 
final expression. Rather, Shmuel’s formulation: This is the state- 
ment of ben Nanas, must be explained as follows: This is the state- 
ment of ben Nanas, and he, Shmuel, agrees with him that one 
should attend to the final expression. 


The Gemara asks: And does Shmuel actually agree with him? But 
doesn’t Shmuel say: Concerning the ruling of the Sages that the 
landlord and the tenant should divide the intercalated month 
between them, we are dealing with a case where the landlord 
came to collect the rent in the middle of the month. Only in that 
case is the disputed rent divided between them. But in a case 
where he came to collect the rent at the beginning of the month, 
the entire sum goes to the landlord who is demanding payment, 
since he is in possession of the property. And ifhe came at the end 
of the month, the entire sum goes to the tenant who is refusing 
payment, since he is in possession of the money. This indicates 
that Shmuel maintains that in a case of contradictory expressions, 
one should not attend to the latter expression. Rather, the case is 
viewed as one of uncertainty, and the burden of proof rests upon 
the claimant. 


HALAKHA 


Follow the least inclusive expression — mind 1m% abn 
miwhaw: If one uses contradictory expressions and says to 
another: | am selling you a beit kor, measured precisely with a 
rope, more or less, or he says: | am selling you a beit kor more 
or less, measured precisely with a rope, the buyer is given 
land in accordance with the least inclusive expression. The 
Maggid Mishne and Beit Yosef say that the words: Follow the 
least inclusive statement, mean that the seller has the upper 


hand in any case. The Sma disagrees with this and says that 
the least inclusive statement is always followed, whether it is 
to the buyer's detriment or to his benefit, and even if he has 
not yet paid for the field. This is not in accordance with the 
statement of Rabbi Shimon ben Nanas in the mishna but in 
accordance with the opinion of the Sages cited by Shmuel 
(Rambam Sefer Kinyan, Hilkhot Mekhira 28:11; Shulhan Arukh, 
Hoshen Mishpat 218:14). 


NOTES 


If from there | would say, etc. — 13) KAN MI DITA x: 
Perhaps even ben Nanas concedes that the bathhouse rental 
is a case of uncertainty (Rashbam). Alternatively, perhaps 
in general the Sages concede to ben Nanas, and it is only 
the case of the bathhouse rental that they view as a case of 
uncertainty (Rabbeinu Gershom Meor HaGola). 


He is explaining his earlier statement - WA xp WNA: 
That is to say that he did not change his mind with regard to 
the rental fee, but still abides by his first statement charging 
twelve gold dinars a year. According to Rabbeinu Gershom 
Meor HaGola, the landlord explaining his earlier statement 
means that he is not adding anything to what he said initially, 
but merely repeats his statement in a more explicit manner. 
By contrast, the Rashbam says that the explanation has a 
specific purpose: The landlord is explaining that he wishes to 
receive payment at the end of each month and not at the end 
of the year. Therefore, the halakha is different as well: Since 
the property is being rented out for each month separately, 
either of the parties can renege on the agreement at the end 
of any given month. 

Today there is a fixed calendar, and so it is known in 
advance which years are intercalated. During the time of the 
Mishna, the decision to intercalate a year with an additional 
month was made by the court, and sometimes this decision 
was made as late as the end of the winter. Even though it 
was always possible that a particular year would end up with 
hirteen months, the parties to a transaction did not always 
consider the possibility that the year might end up being 
intercalated. 


t teaches us — P yawn xp: It was necessary for Rav to inform 
us that even when there is no possibility that one is retracting 
his earlier statement, there is a fundamental disagreement 
between ben Nanas and the Sages, and that the Sages main- 
ain that whenever an agreement contains two contradictory 
expressions, both must be taken into account (Rashbam). 


Follow the least inclusive expression [pahut sheba- 
leshonot] - nuwhay mins: The meaning of this expression 
is that one should follow the expression that reflects the 
most limited commitment. According to most commentar- 
ies, this means that the agreement is interpreted in favor of 
he individual who is currently in possession of the property. 
n the mishna here, that individual is the seller, so whichever 
statement is most advantageous to the seller is followed. A 
similar explanation is provided by the Ri Migash, who says 
hat the buyer is at a disadvantage, seeing that the burden 
of proof rests upon the claimant. The Ra’avad distinguishes 
between the cases: If the land is still in the seller's possession, 
he has the advantage; but if it was already transferred to the 
buyer, and the seller is suing him for money, the buyer has the 
advantage. Some early authorities offer a different explanation 
of this matter: Pahut shebaleshonot should be understood not 
as the least inclusive expression, but rather the shortest, most 
concise expression. Therefore, since the condition: Measured 
with a rope [midda behevel], is more concise, it is followed 
(Rabbeinu Gershom Meor HaGola; Rabbeinu Barukh). 


This, but he does not agree with him - a XTD xy şt: This 
seems to be the straightforward understanding of Shmuel’s 
statement, as Shmuel reports the dissenting opinion in the 
name of the Sages, and the halakha follows the Sages (Ritva). 
Additionally, unlike Rav’s statement, Shmuel words his state- 
ment: This is the statement of ben Nanas, but..., thereby 
indicating that this is the opinion of ben Nanas, but not the 
opinion that is to be accepted as the halakha. Admittedly, 
his is not conclusive proof, as the Gemara soon suggests that 
Shmuel's statement can also be understood as siding with ben 
anas. This is because at times a Sage may use this formula- 
ion to introduce the fact that there is also another opinion, 
without indicating which opinion he himself accepts. 


He acquires each se’a one by one — map jx jw: From 
he fact that his first expression: A kor for thirty, is disregarded, 
itis understood that the latter expression is followed, and that 
he case is not considered one of uncertainty. 
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Here too he is in possession — DYDA K7 %23 X37: The buyer 
is seen as being in possession of each sea because the seller 
himself measured it into the buyer’s utensil one sea at a time 
(Ritva), or even if the buyer measured it for himself, it was 
with the seller's consent (Rashba). Therefore, the halakha 
is determined according to possession and not according 
to the wording of the agreement. The Ritva notes that the 
buyer's possession is incomplete as long as he has not yet 
paid for the grain, but if he wishes to keep what has already 
been measured for him, he may do so. 


An istera, one hundred ma'a — Yn 7NA XDN: The refer- 
ence here is not to actual maot, small silver coins each worth 
one-third of an istera, but rather to perutot or copper coins. 
At standard rates, one istera was worth ninety-six perutot, not 
one hundred. Since at times the value of silver fluctuated, 
the number of perutot to the dinar could either increase or 
decrease. 

The Gemara does not explain the context of this statement. 
Some commentaries say that this is a case of someone setting 
a price for an item he is selling (Rashbam). Alternatively, it 
is a case of a person on his deathbed, who is admitting a 
debt orally or committing his admission to writing (Rabbeinu 
Gershom Meor HaGola; Rabbeinu Barukh; see Ra‘avad). These 
two expressions are contradictory since an istera is a silver 
coin equal to ninety-six copper ma'a, so that one hundred 
ma‘ais a slightly greater sum. 


| would have given the entire rent to the landlord - myy 
vava mha saa: Rav maintains that in the case of the 
bathhouse, there is no uncertainty whatsoever. Rather, the 
latter expression is followed in all cases. Therefore, since the 
latter expression in that case is: One gold dinar per month, 
that is the sum that the landlord should receive for the inter- 
calated month. 


| would say he retracted his first expression — KYNAN mI 
vim: The Rashbam, whose text omitted this part of the 
sentence, as pointed out by Josafot, explains the Gemara’s 
rejection of the comparison between the case of the coins 
and the case of the bathhouse as follows: In the case of the 
bathhouse, it is possible that the landlord's second expression 
was intended to add to the first and does not actually con- 
radict it, since the second expression may come to explain 
hat what he meant to say is that he wishes to be paid one 
dinar a month. Therefore, the tenant is obligated to pay for 
he intercalated month. The Ra‘avad offers a similar explana- 
ion, that the landlord meant to say that he wishes to be paid 
welve dinars in a normal year and one dinar monthly in an 
intercalated one. The case of the coins, by contrast, is a case 
of contradictory expressions. In such a case, Rav may not say 
hat the final expression is followed. The Ri Migash explains 
hat the Gemara is contrasting the cases in the opposite 
order: If Rav made his statement only with regard to the 
case of the coins, it would have been impossible to learn 
rom it that he follows the final expression in the case of 
he bathhouse, since the landlord may merely have been 
explaining his statement. 

The Rashbam and others quote Rashi’s commentary on 
Bava Metzia where he writes, relying on a slightly different 
ext, that the statement: He was merely explaining, refers to 
he case of the coins and not to the case of the bathhouse. 
The person intends to ask for one superior istera that is equal 
in value to a hundred inferior maʻa, or one hundred inferior 
ma‘athat are equal to one superior istera. Therefore, this is not 
a case of contradictory expressions, as the intent was to refer 
to an istera throughout (see Josafot and Ran). 
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Istera — SMD: The istera was a Greek coin called the otatńhp, 
statér. When these coins were minted from gold, they were 
equal to a sela or four dinar. The Gemara here refers to provincial 


Rather, it must be that Shmuel actually meant to say that this is 
the statement of ben Nanas, but he, Shmuel, does not agree with 
him that one should attend to the latter expression. In fact, he is 
in agreement with the Sages who maintain that two contradictory 
expressions create a case of uncertainty. And there, in the case of 
the rent for the intercalated month, what is the reason for his 
ruling that if the landlord came to collect the rent at the beginning 
of the month, the entire sum goes to the landlord, whereas if he 
came at the end of the month, the money goes to the tenant? 
Because the party who is awarded the money was seen as already 
being in possession of it, and in a case of uncertainty, money is 
left in the hands of the party enjoying possession. 


Here too, in the case where the seller says that he is selling a kor 
of grain for thirty sela, each sea for a sela, the buyer was seen as 
already being in possession" of each sea that was measured out 
to him, and therefore the seller cannot renege on the sale. It is 
for this reason that the buyer acquires the grain, and not because 
of the principle that in a case of contradictory expressions, one 
should attend to the latter expression. 


On a similar topic, Rav Huna says that they say in the school of 
Rav: If the seller said to the buyer: I am selling you this item for 
an istera, one hundred ma‘a,™ an istera being a silver coin equal 
to ninety-six copper ma'a, it is assumed he meant one hundred 
ma'a. And if the seller reversed the order and said that he was 
selling the item for one hundred ma'a, an istera, it is assumed he 
meant an istera. 


The Gemara asks: What new halakha is Rav teaching us? Is it that 
with regard to a statement comprised of contradictory expressions 
one should attend only to the last statement? Didn’t Rav already 
say this on another occasion? As Rav says: Had I been there as 
a judge when the ruling was issued with regard to the rental fee for 
the intercalated month, I would have given the entire month’s 
rent to the landlord," based on the final expression in the rental 
agreement: One gold dinar per month. 


The Gemara answers: Nevertheless, it was necessary to state both 
rulings, as the one cannot necessarily be inferred from the other. 
If this halakha with regard to the istera was stated and that halakha 
with regard to the intercalated month was not stated, I would 
say that when the seller uttered the second expression: One hun- 
dred maa, he retracted his first expression:" An istera, as the two 
expressions contradict one another, and for that reason Rav said 
that one should attend to the final expression. But here, in the case 
of the intercalated month, perhaps you would say that when the 
landlord utters the second expression: One gold dinar per month, 
he is explaining the original intent of his first expression: Twelve 
gold dinars a year, and one should view it as a clarification. There- 
fore Rav comes and teaches us that in all cases one should attend 
to the final expression. 


LANGUAGE 

coinage minted from copper, which was valued at one-eighth 
of the value of the large Tyrian coins. Therefore, the value of the 
istera was only half a dinar. 


HALAKHA 


of proof rests on the claimant. This is in accordance with the 


An istera, one hundred ma'a — ya AKA MAD: In light of the 
fact that one istera is the equivalent of ninety-six ma'a, when 
a promissory note reads: An istera, one hundred ma'a, or: One 
hundred ma'a, an istera, the bearer of the note receives only an 
istera, because he is in the weaker position since the burden 


opinion of the Sages whose ruling was accepted by Shmuel 
on 105a, who say that the least inclusive expression is always 
to be followed (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
27:16; see Shulhan Arukh, Hoshen Mishpat 42:5). 
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MIS HN A If one sells a field to another, telling him 


that he is selling him a field measuring a 
beit kor, with its particular demarcations and borders" that 
the seller specifies for the buyer, the field’s measurement is not 
treated in as exacting a manner as in a standard sale. Therefore, 
ifit later turns out that the field was not precisely a beit kor, but 
the difference is still less than one-sixth," the field is the buyer’s, 
and the sale is valid as is. But if the difference is greater, e.g., one- 
quarter or one-fifth, then, until it is calculated at one-sixth," the 
seller must deduct" the difference from the purchase price and 
return money to the buyer. 


G E M A RA It was stated that the amora’im disagreed 


about the following issue: Rav Huna 
says: A difference that is precisely one-sixth is like one that 
is less than one-sixth, and the sale is valid. Rav Yehuda says: 
A difference that is precisely one-sixth is like one that is more 
than one-sixth, and the difference must be deducted from the 
purchase price. 


The Gemara explains the respective reasons of the two amora’im: 
Rav Huna says that a difference of one-sixth is like a difference 
ofless than one-sixth, as this is what the mishna is saying: If the 
difference is less than one-sixth, and including a difference that 
is precisely one-sixth, it is the buyer’s, as the sale is valid, and if 
it is more than one-sixth, the seller must deduct the difference 
from the purchase price. Rav Yehuda says that a difference of 
one-sixth is like a difference of more than one-sixth, as this is 
what the mishna is saying: If the difference is less than one-sixth, 
it is the buyer’s, as the sale is valid, and if the difference is greater, 
until it is calculated at one-sixth, and including a difference that 
is precisely one-sixth, the seller must deduct the difference from 
the purchase price. 


The Gemara raises an objection to Rav Huna’s statement from a 

baraita: If one sells a field to another, telling him that he is selling 
him a field measuring a beit kor within its particular demarca- 
tions and borders, and he gave him a field that is one-sixth less 

than the measure stipulated, or, alternatively, he gave him a field 

that is one-sixth more than the measure stipulated, it is like a 

sale of orphans’ property that is executed in accordance with the 

judges’ assessment" of the value of that property, and therefore 

it is the buyer’s, as the sale is valid. The Gemara states the objec- 
tion: But in the case of a sale executed in accordance with the 

judges’ assessment, an error of precisely one-sixth is like an 

error of more than one-sixth, and the sale is void. This contra- 
dicts Rav Huna’s opinion that an error of one-sixth is like an error 
of less than one-sixth. 


HALAKHA 


With its demarcations and borders - vya Y312Da: If one 
sells a field to another, telling him that it is beit korand that he 
is selling it to him with its demarcations and borders (see Sma), 
and it turns out that the field is one-sixth more or less than a 
beit kor, the sale is valid. This is in accordance with the opinion 
of Rav Huna, who ruled that the halakha with regard to one- 
sixth is the same as that with regard to less than one-sixth. If 
the field is more than one-sixth less than a beit kor, the seller 
must deduct the difference from the price. According to the 


Sma, he deducts the entire difference, including the one-sixth 
itself (see Maggid Mishne). If it is more than one-sixth more 
than a beit kor, and the surplus is less than nine kay, or, in a 
garden, less than a half-kav, and in either of these cases it is 
not adjacent to the seller's other properties, the buyer makes 
restitution with money. If these conditions are not met, he gives 
him land (Rambam Sefer Kinyan, Hilkhot Mekhira 28:12; Shulhan 
Arukh, Hoshen Mishpat 218:15). 


NOTES 


With its demarcations and borders - wigan vyypa: Rab- 
beinu Gershom Meor HaGola explains that in the situation 
described in the mishna, the seller tells the buyer that he 
is selling him a field of a specific size, such as a beit kor, and 
shows him the field, pointing out its borders with certain 
demarcations. According to the Ra’avad, this is a case where 
he buyer is familiar with the terrain. The Ri Migash and other 
early authorities understand that there is importance to the 
specific wording: With its demarcations and borders, just as 
here is importance to the specific wording of the previous 
cases: Measured with a rope, and: More or less. Here the 
wording means: | am selling you this specific field as is (see 
Rashbam, Rambam, and Rid). Since the seller sold a specific 
field, the sale is valid even if the disparity between the stated 
size and the actual size exceeds one twenty-fourth. In any 
case, if the disparity is greater than one-sixth, a refund must 
be made. The Rashbam notes that the one-sixth here is not 
identical to the halakha of one-sixth in cases of exploitation, 
since the halakhot of exploitation do not apply to landed 
property. 


Less than one-sixth — mnga nina: The Rashbam and other 
early commentaries explain that this means less than one kav 
per sea. The Ri Migash has an entirely different interpretation, 
namely, that one-sixth here means one-sixth of a kav, in line 
with the measurement of one-quarter of a kav per se'a that 
appears in the previous mishnayot. According to his explana- 
tion, the statement: With its demarcations and borders, is 
more specific than: More or less, in which case a disparity of 
one-quarter of a kav per sea does not invalidate the sale; on 
the other hand, it is more general than: Measured precisely 
with a rope, in which case a refund must be made even when 
the disparity is of a minimal size. 


Until one-sixth — mm ty: In other words, this would be the 
halakha in the case of a disparity of one-quarter or one-fifth, 
up to one-sixth. Accordingly, the Rashbam explains that the 
dispute in the Gemara between Rav Huna and Rav Yehuda 
as to whether one-sixth is like less than one-sixth or more 
than that amount relates to the comprehensiveness of the 
word until. Rav Huna is of the opinion that until means up 
to and including, while Rav Yehuda says that it means up to 
but not including. 


The seller must deduct — 732: This applies when the dispar- 
ity between the field's size and what was agreed upon is less 
than one-sixth. In a case where it is greater than one-sixth, 
the Rashbam writes that the buyer returns land up to the 
amount of a beit kor. The Tiferet Yisrael says that the buyer pays 
money for the surplus. The Ramah explains that the novelty 
in this mishna as opposed to the earlier ones is that all that 
is said with regard to returning land of over nine kav only 
applies when the disparity is less than one-sixth. 


It is like the judges’ assessment — p37 Dwa: The general 
halakha is that debts cannot be collected from the assets 
of orphans. If it becomes necessary for the orphans to pay 
for the maintenance of the widow or the daughters of the 
deceased, or to pay some other urgent debt, some or all of 
the assets are sold. Before a certain property is sold, its value 
is assessed by the court and the property is then sold by 
auction. It is with regard to this situation that the Sages said 
that the power of the court is enhanced, meaning that even if 
they erred somewhat in their assessment, the sale is final and 
cannot be undone. Nevertheless, if their error was one-sixth 
or more, the assessment is void. 
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The Gemara answers: Rav Huna could have said to you in reply: 
Even according to your reasoning, there is still a difficulty, since 
the baraita teaches that it is the buyer’s, i.e., the sale is final. Rather, 
the comparison drawn between this halakha and the judges’ assess- 
ment is not a general comparison. It is like the judges’ assessment, 
but it is not entirely like the judges’ assessment. It is like the 
judges’ assessment in that the limit is one-sixth," but it is not 
like the judges’ assessment, as there, in the case of the judges’ 
assessment, the sale is voided, while here, in the mishna, it is 
the buyer’s," and the sale is final. 


It is related that Rav Pappa bought land from a certain man, 


NOTES 


Rather... it is like the judges’ assessment in that the limit is 
one-sixth — mow pea ows. Kby: According to the standard 
version of the text, which is the version of the majority of the 
early commentaries, the word: Rather, indicates that this sentence 
is a continuation of Rav Huna’s statement; he claims that the 
statement of the baraita with regard to the judges’ assessment 
cannot be understood according to its straightforward mean- 
ing. The Rashbam explains that version of the text as stating that 
the comparison to the judges’ assessment is not absolute; the 
similarity between the cases is only in that when a property is 
sold within its demarcations and borders, the halakha with regard 
to one-quarter of a kav per se‘a does not apply like it does in the 


the difficulty according to Rabbi Yehuda's opinion, as follows: 
Even according to Rabbi Yehuda, the baraita is not difficult, as it is 
merely teaching that the halakha that a party waive his right in the 
case of a disparity does not apply in the case where the disparity is 
one-sixth, as in the case of the judges’ assessment. Yet, in contrast 
to the case of the judges’ assessment, the sale is valid in the mishna 
here, though the difference must be refunded. 


While here it is the buyer's — ipa x37 tone}: The wording of the 
baraita: It is the buyer's, seems to accord with Rav Huna’s opinion 
that one-sixth is like less than one-sixth. It also supports the stan- 
dard version of the text, according to which this statement was 


case of on who says: More or less. Rather, any disparity that is less 
than the judges’ assessment is considered waived. Rabbeinu Yona 


made by Rav Huna. The Rif and the Ra’avad rule accordingly. By 
contrast, the Rashbam, whose version of the text does not include 


explains that the comparison to the judges’ assessment is merely the word: Rather, and holds that this statement is in accordance 


meant to teach that the one-sixth referred to here is not one-sixth 
of a kav or a sea, as the Ri Migash says, but one-sixth of the total 
value of the property, as it is in the case of the judges’assessment. 


with the opinion of Rav Yehuda, explains that the wording: It is 
his, does not indicate a waiver as it does in other places. Instead, 
it means that despite the fact that the surplus must be refunded, 


In the Rashbam’s version, the word: Rather, does not appear.He the sale is not void. 
therefore explains that this statement is actually meant to resolve 
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who, after specifying its demarcations and boundaries, said to him: 
It is an area of twenty griv, meaning that it is fit for planting twenty 
sea of grain. Rav Pappa later measured the field and found that it 
was fit for planting only fifteen" sea. Rav Pappa came before Abaye 
to sue the seller. Abaye said to him: You knew what you were 
buying and accepted the field as is. 


Rav Pappa raised an objection to Abaye’s ruling from the mishna. 
But didn’t we learn in the mishna that when the seller specifies 
the field’s demarcations and borders, if the difference between the 
stated size of the field and its actual size is less than one-sixth, 
the field is the buyer’s, and the sale is valid as is, but if the difference 
is greater, until it is calculated at one-sixth, the seller must deduct 
the difference from the purchase price? And here, in this case, the 
difference between what the seller promised and the actual size of 
the field is greater than one-sixth. Abaye replied: That statement 
applies in a case where the buyer is unfamiliar with the plot being 
sold to him, but in a case where he is familiar with it, he knew 
what he was buying and accepted it as is. 


HALAKHA 


Twenty griv, he measured the field and it was fit for only fif- 
teen - xpan xdx xT xd) PIWI YA PWY: If one sells a field 
to another, and he says that he is selling it with its demarcations 
and borders (Perisha), and the buyer is closely familiar with the 
field, then even if the seller told him that the field measured 200 
and it actually measured only 150, the sale is valid. This is due to 
the fact that the buyer is familiar with the field and is assumed to 
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have accepted it as is, and the seller merely meant to say that the 
field is as good as a field measuring 200. The Ramah, cited in the 
Tur, says that the sale is valid only if the field is indeed superior 
to other fields, but the Rashbam maintains that the sale is valid 
even if the field is not superior, and the Tur agrees with his opinion 
(Rambam Sefer Kinyan, Hilkhot Mekhira 28:13 and Maggid Mishne 
there; Shulhan Arukh, Hoshen Mishpat 218116). 
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Rav Pappa raised another objection to Abaye’s ruling: But the 
seller said to me that the field is fit for planting twenty" sea, and it 
is not. Abaye said to him: What he meant was that the field is 
as good and as fruitful as one that is fit for planting twenty" sea. 


§ It is taught in a baraita that Rabbi Yosei says: When brothers 
divide their father’s estate" between them by lottery, i.e., after 
dividing the property into equal shares they draw lots to determine 
which brother is to receive which portion, once the lot for one of 
them is drawn," they all acquire the remainder of the property, 
and they can no longer retract their decision to divide the estate 
in this manner. The Gemara asks: What is the reason" for this? 
Drawing lots is not one of the recognized modes of acquisition. 
Rabbi Elazar said: The halakha that applies here is similar to the 
initial division of Eretz Yisrael among the tribes. Just as the initial 
division of Eretz Yisrael was carried out by drawing lots, so too 
here, the brothers can divide their father’s estate by drawing lots. 


The Gemara challenges: If the brothers’ division of their father’s 
estate is comparable to the initial division of Eretz Yisrael, an addi- 
tional comparison should apply: Just as there, the initial division 
of Eretz Israel was carried out through a receptacle [bekalpi]' in 
which lots were placed and the Urim VeTummim, so too here, the 
division of the father’s estate should be executed only through a 
receptacle and the Urim VeTummim.®’ Rav Ashi said: With the 
satisfaction that each of the brothers receives from the fact that 
they listen to each other" and agree to accept the results of the 
lottery, they fully transfer ownership to each other." Therefore, 


the division becomes final as soon as the first lot is drawn. 


But he said to me that it is fit for twenty - Wax PWY xm: 
Although Rav Pappa knew that the plot was not that size, he 
thought that the seller meant to say that he would supplement 
it with another plot of land so that the total area would be fit for 
planting twenty sea, or that he would deduct a proportionate 
sum from the purchase price (Rashbam). 


That it is as good as one fit for planting twenty - K9 
pwya: The Rashbam explains that the seller said this merely 
in order to praise his merchandise. The Ramah maintains that 
the sale is valid only if the field is actually worth this amount, 
meaning that it is equal in quality to a field that is fit for planting 
twenty sea. If not, the transaction is considered to have been 
made in error and therefore void. 


When brothers divide their father's estate — enw presi: This 
discussion does not belong here but is mentioned due to the 
halakha brought immediately afterward in the Gemara relating 
to brothers dividing their father’s estate. That discussion ties in 
with issues raised in the current passage (Rashbam). 

The brothers initially divided the property into portions of 
equal value. Later, they decided that they would use a lottery to 
determine which portion was to go to each brother. According 
to the Rashbam, there is no difference between the case of 
brothers inheriting their father's estate and partners dividing 
their joint assets; there is also no difference whether the assets 
were movable property or real estate. This is the opinion of 
the majority of the early commentaries. By contrast, the Ra'ah 
maintains that a lottery completes an acquisition only in the 
case of real estate. 
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Receptacle [kalpi] - sop: This word is derived from the Greek 
KdAnuc, kalpis, or cada, kalpé, meaning a jar or box. It is also 
used in the more specific sense of a box used for drawing 
ballots or lots. 


BACKGROUND 


Urim VeTummim - D310) WYW: It is unclear precisely what 
the Urim VeTummim was, due to the cryptic description of it 
in the Torah (see Exodus 28:30). Rashi explains that the term 
refers to the name of God, presumably written on parchment, 
which was inserted between the folds of the High Priest's 
breastplate. According to the Mishna (Yoma 71a) and the 
Gemara (Yoma 73a-b), the Urim VeTummim was a medium 
through which the High Priest communicated with God, at 
the behest of the king or the president of the High Court. In 
a crisis, any communal figure may ask for direction from God 
through the High Priest and the Urim VeTummim. There are 
many instances in the Bible where this was done. When a 
question was asked, certain letters on the breastplate would 
be illuminated, providing the proper answer. In the second 
Temple the Urim VeTummim was no longer extant (see Sota 
48a). 


HALAKHA 


When brothers divide their father’s estate - wonw WAL 
When brothers divide their father’s estate between them by 
way of a lottery, whether the estate is comprised of movable 
or landed property, the division is final as soon as the lot 
for one of them is drawn. The acquisition is complete, even 
without a formal act of acquisition, e.g., taking possession. 
The Rema, citing the Rosh, writes that the lot itself does not 
confer possession, but merely clarifies which portion each 
one is to receive. Therefore, the acquisition is not final until the 
first brother takes possession of his share. The same halakha 
applies to partners who divide the assets of their partnership 
between them (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:1 
and Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 173:2, 
and in the comment of Rema and Sma there). 


NOTES 


Once the lot for one of them is drawn — anyd bois Twy w2 
13: The Rashbam explains that as soon as one of the brothers 
draws the lot designating his portion, he has acquired it com- 
pletely, and neither he nor his brothers can renege on the trans- 
action. The other brothers can later divide the other portions 
either by drawing lots or by mutual agreement. The Ra‘avad 
notes that the subsequent phrase: They all acquire, raises a 
difficulty: How can they acquire their portions if it is still unclear 
which portion each of the remaining brothers is to receive? He 
explains that the acquisition referred to here relates not to the 
portions each is to receive, but to the mode of distribution: As 
soon as the first lot is drawn, the other brothers can no longer 
renege on their agreement to divide the remaining property by 
way of a lottery. The Ri Migash proposes three interpretations: 
The first is similar to the Rashbam's and the second is similar to 
the Ra‘avad's. His third interpretation is that when drawing lots, 
the order of drawing is at times determined in advance, so that 
it is already known that the second brother will receive the 
portion designated in the second lot, and so forth. Therefore, 
the Gemara is saying that as soon as the first brother draws 
his lot, the others automatically acquire their respective shares 
in accordance with the predetermined order. The Ramah and 
Rabbi Avraham Av Beit Din offer a similar explanation. 


What is the reason - ayy *x72: Ostensibly, no act of acquisi- 
tion was performed. Therefore, itis necessary for the Gemara to 
clarify how the lottery establishes acquisition, even of the first 
brother's share (Rashbam). 


Through a receptacle and the Urim VeTummim - D'N) spa 
vain: Even though the baraita does not speak of a receptacle, 
but only of a lottery, the halakha applies in any case. Even if 
one explains that the brothers divided the property by using 
a receptacle, it is in any case different from the lottery used to 
apportion Eretz Yisrael, which was a sacred lottery (Ri Migash). 


With the satisfaction that they listen to each other - 171712 
many) ITS NPT MIT: Some early commentaries had a version 
that includes the word: Rather, at the beginning of this sen- 
tence. According to that rendering, Rav Ashi’s answer counters 
Rabbi Elazar’s statement and provides an alternative explana- 
tion of the validity of acquisition by lottery. The Rashbam and 
others do not have the word rather; accordingly, Rav Ashi’s 
statement clarifies Rabbi Elazar’s statement, saying that since 
the brothers agreed to divide the property through lots, their 
acquiescence has the same power that the Urim VeTlummim 
once had (Rashbam). Rabbi Yitzhak Karkusha explains that it 
is their agreement that the division be determined by lottery 
and not by their own judgment that enables the lottery to bring 
about the acquisition. A lottery is the only method that would 
enable a division without a formal act of acquisition, because 
it is an established method of dividing property, as is evident 
with regard to the division of Eretz Yisrael (Ran). 


They fully transfer to each other - any] spi: This is because 
even those who do not physically draw the lots agree to accept 
the results and allow for acquisition from one another (Rab- 
beinu Gershom Meor HaGola; Rashbam). According to the 
Rosh, the act of drawing lots in itself does not create the acquisi- 
tion; the lottery serves only to clarify which share each brother 
is to receive. Only after the first brother performs an act of 
acquisition with regard to his share of the property does the 
acquisition take effect. 
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— E l 
The division is void - opin mova: Even though the divi- 
sion is valid and constitutes an acquisition, since from the 
very outset it was performed in error, it is nullified as is any 
mistaken transaction. 


They must each take off a share [mekametzin] — psam: 
Each brother takes off from his own portion a share equal to 
half of the third brother's share (Rashbam). Tosafot say that 
the two brothers cannot determine which portion the third 
brother will receive, as he may wish to receive a different plot 
from what they wish to give him. Therefore, even according to 
Shmuel, a new lottery is cast. Despite this, the initial lottery is 
not entirely void. Rather, a lot is drawn for the third brother's 
share, but whatever does not fall into his portion remains in 
the hands of the brother who acquired it through the first 
lottery. The Maharam of Lublin writes that according to this 
explanation, the term mekametzin derives from the word 
kamtzanut, meaning frugality, indicating that one must be 
as frugal as possible in enabling an additional redivision, and 
keep it toa minimum. The Ri Migash and other commentaries 
write that even according to Shmuel, the two brothers may 
take off a share of their portion for the third brother only if he 
agrees to that arrangement, and then the division is final and 
cannot be canceled. If he does not agree, then even Shmuel 
concedes that the original division is void. 


In the case of these three — xion ya am: According to the 
early commentaries, the case of three teaches that everyone 
agrees that the division is not void, but the commentaries 
disagree about the case under discussion. The Rashbam 
explains that it is a case of two partners who divided their 
joint assets into three parts before a court of laymen, and 
the third partner has to accept their decision. He proves this 
from the case mentioned in tractate Bava Metzia (31b). Tosafot 
argue that the case in Bava Metzia cannot be compared to 
the case discussed here, as that case involves money and 
merchandise, rather than land, with regard to which one has 
a right to appeal the division. Josafot, consistent with their 
general explanation of the Gemara here, say that when the 
third brother arrives, the lottery is repeated, but only partially, 
as explained in the previous note. 

According to the Ri Migash, the Gemara here refers to 
a case where the two partners divided the property into 
wo, not three parts, and when the third partner comes and 
demands his share, the division is not void, but rather each 
partner gives him part of his share (see Ramban). 


There they entered from the outset with the knowledge 
that they were three — pyn xon IT MAYAN P ON: 
n the case of three, the land was divided in three, while in 
he case of the two brothers who divided their father’s estate, 
he division was performed entirely in error, as they divided it 
only in two (Rashbam). Alternatively, according to Rabbeinu 
Yona, in the case of the two brothers, the process of division 
was not completed. According to the Ri Migash, who says 
that even in the case of three the assets were divided only in 
two, the Gemara is saying that if the two brothers knew that 
there was also a third brother, then, when they divided the 
property initially, they did so knowing that they would be 
required to give him part of their portions, and therefore the 
division is not void. 


Is this to say that the verdict stands - x» O77 xn: 
This means that when someone takes something legally, but 
collects either more or less than his share, although he is 
obligated to return or receive the difference, the initial taking 
is not nullified (Rashbam). 


He can renege on the entire sale - 13 sind Sine: This indi- 
cates that the original verdict is reconsidered, as the buyer 
took what he was supposed to take from the outset, so that 
what he received should be considered sold, and the seller 
should be able to renege only with regard to the part that 
was not yet measured. 
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§ It was stated that the amora’im disagreed about a related issue: 
If two brothers divided their father’s estate between them, and 
then later a third brother, of whose existence they had previously 
been unaware, arrived from a country overseas," Rav says: The 
original division of the property is void," and the brothers must 
now redivide the property among the three of them. And Shmuel 
says: The original division is still valid, but the two brothers 
must each take off a share" from their portion and give it to the 
third brother. 


The Gemara clarifies the opinions of Rav and Shmuel: Rava said 
to Rav Nahman: According to Rav, who says that the division is 
void, apparently the halakha is that if a division of property was 
found to have been performed in error, the original verdict is 
reconsidered and the entire division is void. Accordingly, in the 
case of the brother who arrived from overseas, the original division 
of the father’s estate is void. But if that is so, then in the case of 
these three™" people who stand as partners, and two of them 
go and divide the property into three parts without consulting 
with the third partner, so too, the division should be void, and it 
should be necessary to divide the property a second time between 
the three partners. But elsewhere (Bava Metzia 31b), the Gemara 
indicates that in such a case, if the division of property took place 
in the presence of a court, it is valid. 


Rav Nahman rejects this comparison: How can these cases be 
compared? There is a clear difference between them: There, in 
the case of the three partners, they entered the process of dividing 
the property from the outset with the knowledge that they 
were three," and it was necessary only to clarify the portion to be 
received by each partner. Here, in the case of the brother who 
arrived from overseas, they did not enter the process of dividing 
the property from the outset with the knowledge that they were 
three, as at the time of the original division, they thought that 
there were only two brothers. 


Rav Pappa said to Abaye: According to Shmuel, who says that 
the two brothers must each take off a share from their portion and 
give it to the third brother, is this to say that he is of the opinion 
that even if a division of property was found to have been made in 
error, the original verdict stands" and the division is valid? But 
don’t Rav and Shmuel both say that if the seller said to the buyer: 
I am selling you one kor of grain, an amount equivalent to thirty 
sea, for the sum of thirty sela, he can renege on the entire sale" 
even while measuring out the last se'a; but if he said: I am selling 
you one kor of grain for thirty sela, each sea for a sela, the buyer 
acquires each sea one by one as it is being measured out to 
him? If the original verdict stands, why in the first case may the 
seller renege even on that portion of the sale that already reached 
the buyer? 


HALAKHA 


If two brothers divided their father’s estate and then a third 
brother arrived from a country overseas - X3) wonw pox aw 
DAT na NX i: if two brothers divided their father! s estate 
between them, and then a third brother arrived of whose 
existence they were unaware, the division is void. Even if the 
estate comprised three fields and each of the two brothers took 
one and divided the third between them, and when the third 
brother arrived they performed a lottery and the third field fell 
into his lot (see Sma), any of them can void the division and 
insist that the lots be drawn anew. Even if the third brother 
agrees to take a portion from each of the other two, either 
of the two can still void the initial division since it was based 
on an error. This is in accordance with the statement of Rav, 
whose ruling is followed later on 107a (Rambam Sefer Mishpa- 
tim, Hilkhot Nahalot 10:1; Shulhan Arukh, Hoshen Mishpat 175:3). 


In the case of these three — xon 92197: If not all of the broth- 
ers or partners are present and one or more of those present 
wishes to divide the property, they may do so in the presence 
of a court of three, even if the members of the court are laymen, 
provided that they are trustworthy and knowledgeable with 
regard to property assessment. If they did so in the presence of 
less than three men, their action is not legally binding. If they 
were dividing money, all of the same currency, then dividing 
it in the presence of two men suffices, as they can function 
as witnesses. In any case, if one or more of the brothers later 
claims that the portions are unequal, his claim is accepted and 
the division is void. If he merely wishes to void the division 
without a claim, asking that a new lottery be cast, he is not 
heeded (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 5:9; 
Shulhan Arukh, Hoshen Mishpat 175:1-2). 
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The Gemara answers: The cases cannot be compared because there, 
in the case of the sale of grain, the Sages instituted a matter that 
is suitable for the seller and also suitable for the buyer." Since the 
price of grain fluctuates, neither party wants the sale to be consid- 
ered complete until the last sea is measured out, so that they each 
are able to renege on the sale should the price rise or fall. This 
reasoning does not apply in cases of division of property. 


§ It was stated that the amora’im disagreed about another related 
matter: Iftwo brothers divided their father’s estate between them, 
and then their father’s creditor came" and took the portion of one 
of them" as repayment for the father’s debt, Rav says: The original 
division of the property is void," and the brothers must now 
redivide the remaining assets. Shmuel says: Each brother, upon 
receiving his portion, has foregone his right to be reimbursed if 
his portion is lost. Rav Asi says: The brother whose portion was 
seized is entitled to half the remaining inheritance: He takes one- 
quarter in land and one-quarter in money." 


NOTES 


The Sages instituted a matter that is suitable for the seller 
and suitable for the buyer — a312} ay xp KOYA pyar ay 
npibd a smn: Both parties prefer that the sale not be consid- 
ered complete until after the last se'a is measured out, since the 
price may change in the interim. It is better for the seller, since 
the price of the merchandise may rise, and better for the buyer, 
since the price may fall. This is not true with regard to division 
of property, as in such a case, neither brother stands to profit 
due to price fluctuations, and their intention is to divide the 
property, with each one receiving his share as early as possible 
(see Rashbam and Ramah). The Rid explains this differently, 
that in the case of a sale, both parties specifically want the 
transaction to be for an entire kor, and do not want to buy or 
sell only part of a kor. This is not so with regard to division of 
property, since each party wishes to receive his share, not the 
property in its entirety, and so there is no reason to void the 
entire transaction due to a small part that is voided. 


And took the portion of one of them - any bw ion ben: The 
early commentaries ask: How is it that the creditor is able to 
take the portion of one of the brothers in particular? The Ritva 
explains that a creditor has the right to collect his debt from a 
single property as opposed to collecting part of his debt from 
one property and part from another. Additionally, the broth- 
ers are considered guarantors for one another's debts, and a 
creditor is entitled to take property from any one of them as he 
prefers. Tosafot explain that this is a case where the father desig- 
nated a specific property as collateral for repayment of the loan 
[apotikei], with the Ramban adding that the brother who took 
that portion was unaware that it was liened, or else he though 
that his brothers would reimburse him if the property were 
taken. Tosafot Yeshanim argue that the creditor should in fac 
have taken property from all the heirs, but the halakha is tha 
once a creditor takes property on his own initiative, it canno 
be removed from him. Another possibility is that the brother 
whose portion was taken received land of intermediate quality 
while the other brothers received land of inferior or superior 
quality, and the halakha is that creditors collect from land of 
intermediate quality (Ramban; Rabbi Yitzhak Karkusha). The 
Ritva offers a similar explanation, but he says that the brother 
received land of inferior quality, and creditors who collect from 
orphans must do so from land of inferior quality. 


The division is void - npibnn mova: The property is regarded 
as never having been divided, and everything i is divided anew. 
This is because according to Rav's opinion, it is similar to a 
situation where an additional brother arrived after the estate 
was divided, in which case the initial division was grounded 
in error. 


One-quarter in land and one-quarter in money [urevia 
bemaot] - niyna wY yppa a7: The commentaries offer 
several different interpretations of this halakha. The Rashbam 
understands this to be a case involving only two brothers, and 
explains that the second brother takes either one-quarter in 
land or one-quarter in money, and accordingly, the term urevia 
bemaot should be translated as: Or one-quarter in money. The 
Rashbam explains Rav Asi's statement as follows: Since Rav Asi 
is uncertain whether the brother is considered a purchaser or 
an heir, and if he is considered an heir he is entitled to half of 
the assets, the brother whose property was taken takes one 
half of that amount due to the uncertainty, which amounts to 
one-quarter, either in land or in money. 

The Rashbam offers a second explanation, citing Rashi 
on Bava Kamma 9a, who also understands that this is a case 
where there are only two brothers, but says that the brother 
receives both one-quarter in land and one-quarter in money, 
for the following reason: If he is considered an heir, then he 
is entitled to receive land, but if he is considered a purchaser 
with a guarantee, contrary to Shmuel's opinion, he is entitled 
to receive his share in money. Due to the uncertainty, he is 
given half of his reimbursement in land and half of it in money. 
Rabbeinu Gershom Meor HaGola, Tosafot, Rabbeinu Yona, and 
the Ramban all agree with this explanation. 

Rabbeinu Hananel and the Rif had a different version, 
according to which there were three brothers. When Rav Asi 
said: One-quarter, he meant one-quarter of what the third 
brother is entitled to. They explain that Rav Asi was uncertain 
about two issues: One, whether the brother whose property 
was taken is considered an heir or a purchaser, and two, 
whether he is considered a purchaser with a guarantee or with- 
out a guarantee. Accordingly, because he may be considered a 
purchaser without a guarantee, he loses half of his share. With 
regard to the other half, since it is uncertain whether he is con- 
sidered an heir or a purchaser with a guarantee, he receives half 
of that half, which is one-quarter, in land, and the rest in money. 
This is the Meiri’s explanation as well; see also the Rif and Ritva. 


HALAKHA 


If two brothers divided their father’s estate and the 
father’s creditor came - ain bya tear aponw pn: If two 
brothers divided their father’s estate between them and then 
their father’s creditor came and seized the portion of one of 
them as repayment of the father’s debt, the original divi- 
sion is void and they redivide the remaining assets between 
them. This is in accordance with the opinion of Rav (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 10:1; Shulhan Arukh, Hoshen 
Mishpat175:4). 
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The Gemara explains the rationale for each opinion: Rav says that 
the original division of the property is void. This is because he 
holds that brothers who divided property received as an inheri- 
tance are still considered to be heirs with regard to the inheritance 
as if they never divided the property, so that they continue to share 
joint responsibility for their father’s debts. Therefore, if a creditor 
seizes the portion received by one of them, it is as if he repaid the 
debt on behalf of all the heirs. Accordingly, they must once again 
divide the remaining property between them. 


And Shmuel says that each brother, upon receiving his portion, 
has foregone his right to be reimbursed ifhis portion is lost, as he 
holds that brothers who divided property received as an inheri- 
tance are considered as purchasers" from each other. And each 
one is considered like a purchaser who bought his portion with- 
out a guarantee that if the field is seized in payment of a debt, 
the seller will compensate the buyer for his loss. Accordingly, the 
brother whose portion of the estate was seized by the creditor has 
no claim against the brother whose portion remained untouched. 


Rav Asi is uncertain whether brothers who divided property 
received as an inheritance are still considered to be heirs or are 
considered to be like purchasers who bought their property with 
a guarantee of compensation should the property be repossessed. 
Therefore, the brother whose portion was seized by the creditor 
is entitled to half the remaining inheritance, and he takes one- 
quarter in land like an heir and one-quarter he receives in money, 
like a purchaser with a guarantee, who is compensated with money 
for his loss. 


Rav Pappa says: The halakha in all the cases dealt with in these 
statements recording disagreements between Rav and Shmuel is 
that the brothers must each take offa share" from their portion in 
accordance with the opinion of Shmuel. Rather, any brother cur- 
rently in possession of his portion must give part of it to his brother 
who lacks a portion, so that in the end they have equal shares. 
Ameimar says: The halakha in all of these cases is that the original 
division of the property is void, in accordance with the opinion 
of Rav. The Gemara concludes: The halakha is in fact that the 
original division of the property is void," in accordance with the 
opinion of Rav. 


HALAKHA 


Brothers who divided property are considered purchasers - 
n7 ninrip? won pmtsm: Brothers who divided property 
received as an inheritance are considered as purchasers for 
all legal purposes, and so each one returns his portion to the 
other in the Jubilee Year. Additionally, neither one has a right- 
of-way in the property of the other, nor the right to sue the 
other for obstructing the light from entering his windows, nor 
the right to place a ladder on the other's property to climb 


They must each take off a share — pxapn: The Rashbam 
explains that Rav Pappa rules in accordance with the opinion 
of Rav with regard to the brother whose portion was seized to 
repay his father's debt, but not entirely in accordance with his 
opinion. This is because Rav Pappa maintains that while the 
brother who lost his portion deserves part of the inheritance, 
the estate is not redivided; rather, the brother who still has 
his share gives part of it to his brother. The practical differ- 
ence between a new division and Rav Pappé’s ruling is that 
according to Rav Pappa, the brother who still has his property 
chooses which half to give the other, and the recipient cannot 
say that he prefers to receive a different portion. The early 
commentaries note that the term: They must each take off 
a share, supports Rabbeinu Hananel’s version, according to 
which the case is one of three brothers, since it is phrased in 
the plural, indicating that more than one brother takes off part 
of his share, but the initial division is not voided. 


NOTES 


up to his, because one who sells, sells generously and for- 
goes all of his rights to the sold property. This is in accordance 
with the opinion of Shmuel, whose rulings are followed in 
monetary matters (Rambam Sefer Kinyan, Hilkhot Mekhira 13:12 
and Hilkhot Shekhenim 2:12, and Sefer Zera’im, Hilkhot Shemitta 
VeYovel 11:20; Shulhan Arukh, Hoshen Mishpat 103:10 in the com- 
ment of Rema, and 173:3). 


The halakha is that the division is void - mova soam 
npn: That is, the halakha is in accordance with the opinion 
of Rav. The early commentaries consider at length the halakhic 
contradiction that arises here, because of the halakhic ruling 
elsewhere that brothers who divide their father’s estate are 
considered purchasers, in accordance with the opinion of 
Shmuel, and not heirs, as Rav maintains. In particular, they 
cite Rabbeinu Tam, who explains that while Rav said that they 
are considered heirs, he did not mean to say that they are 
actual heirs, but that the laws of inheritance apply to them. 
That is to say, even though they are considered purchasers, 
they divided the property initially based upon the assumption 
that no creditor would seize the property, and if one did, the 
division is altogether void. 
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§ The Sages taught in a baraita (Tosefta, Ketubot 1:2): In a case 
of three experts who went down to assess a certain property™ 
in order to determine the amount to be collected from it for 
repayment of a debt, and one says it is worth one hundred 
dinars, and the other two say it is worth two hundred, or one 
says it is worth two hundred dinars and the other two say it is 
worth one hundred, the assessment of the single expert is nul- 
lified, since his is the minority opinion," and the assessment of 
the two others is accepted. 


If one says the property is worth one hundred dinars, and 
another says it is worth twenty sela, which is equivalent to eighty 
dinars, since four dinars equal a sela, and yet another says it is 
worth thirty sela, which is equivalent to one hundred and twenty 
dinars, it is assessed at one hundred dinars, which is the average 
of the assessments, as it is equivalent to twenty-five sela. Rabbi 
Eliezer, son of Rabbi Tzadok, says: It is assessed at ninety 
dinars, as will be explained below. Aherim say: An appraisal is 
performed of the sum between the two most extreme assess- 
ments and then divided by three. This sum is then added to the 
lowest assessment. 


The Gemara clarifies the various opinions: The one who says that 
the property is assessed at one hundred dinars holds that the 
middle" of the two extreme assessments is followed. Rabbi 
Eliezer, son of Rabbi Tzadok, says that it is assessed at ninety 


ary 


dinars because he holds that this land 


HALAKHA 


Three experts who went down to assess a property — aww 
ow yt yw: If three experts went to assess the value of a cer- 
tain property and they differed in their evaluations, with one 
assessing it at 100 dinars and the other two at 200, or vice 
versa, the assessment of the minority opinion is nullified. But 
if one assessed it at 100 dinars, the second at 80, and the third 
at 120, the property's value is set at 100 dinars. This is due to 
the following calculation: Half of the difference between the 
highest and lowest assessments is taken and added to the low- 
est assessment, and half of that difference is subtracted from 
the highest assessment. In this case, the difference between 


Who went down to assess a property — ow yyw: They 
went to assess the property of orphans in order to sell it and 
pay for the maintenance of the widow or daughters of the 
deceased (Rashbam). Rabbi Yitzhak Karkusha asks: Why is this 
assessment necessary, when in any event the property will be 
sold at auction for the highest sum offered, and the debts will 
be paid out of the money that is received? He explains that if 
he assessment is higher than the amount that the buyer is 
willing to pay, he can be compelled to purchase the land at 
he assessed price. Rabbi Avraham Av Beit Din explains that the 
Gemara is discussing a case that occurs in a place where no 
auctions are held, so that an assessment is necessary. Accord- 
ing to the Ritva, the case here does not concern the property 
of orphans, but rather a seller and a buyer who agreed to a sale 
of property at a price that would be determined in accordance 
with the assessment of the court. 


NOTES 


80 and 120 is 40, and half of that is 20. That 20 is added to the 
lowest assessment, which is 80, and is subtracted from the 
highest assessment, which is 120, with the sum being 100 in 
both cases. Accordingly, if one assesses the property at 100, 
the second at 90, and the third at 130, the property's value is 
set at 110. This is because the halakha follows the first tanna 
in the baraita, in accordance with Rav Ashi’s statement on the 
following amud, and because the halakha is in accordance 
with the majority (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 22:14; Shulhan Arukh, Hoshen Mishpat 103:2). 


The assessment of the single expert is nullified since his is 
the minority opinion — twiyya Pm bya: The case is similar to 
any other court judgment, with regard to which the majority 
opinion is followed (Rashbam). 


The middle - xny°x1 xb: According to the Rambam, this 
does not refer to the median assessment, but to the average 
of the two most extreme assessments. In any event, the case 
presented here accords with the median assessment as well. 
The Rashbam maintains that this does refer to the median 
assessment, for the following reason: Since two of the asses- 
sors agree that the land is worth at least one hundred dinars, 
they are considered a majority against the individual whose 
assessment is lower. 
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is in fact worth ninety" dinars, and the one who says it is worth 
twenty sela, which is equivalent to eighty dinars errs with an assess- 
ment that is ten dinars behind, i.e., too low, and the one who says 
it is worth one hundred dinars errs with an assessment that is 
ten dinars ahead, i.e., too high. Therefore, the average of these two 
assessments is followed. 


The Gemara raises a difficulty: On the contrary, say that this land is 
in fact worth one hundred and ten dinars, and the one who says it 
is worth one hundred dinars errs with an assessment that is ten 
dinars behind, and the one who says it is worth thirty sela, which is 
equivalent to one hundred and twenty dinars, errs with an assess- 
ment that is ten dinars ahead. If so, the average of these two assess- 
ments, one hundred and ten dinars, should be followed. The Gemara 
replies: In any event, grasp the first two assessments in your hand, 
as neither of them takes the assessment beyond the sum of one 
hundred dinars." 


The baraita teaches that Aherim say that an appraisal is performed 
of the sum between the two most extreme assessments and then 
divided by three. This sum is then added to the lowest assessment. 
The Gemara explains this opinion: Aherim hold that this land is in 
fact worth ninety-three and one-third dinars." The one who says it 
is worth twenty sela, the equivalent of eighty dinars, errs with an 
assessment that is thirteen dinars and one-third behind, and the 
one who says it is worth one hundred dinars errs with an assess- 
ment that is thirteen dinars and one-third ahead. By right, that 
assessor should have said more, i.e., quoted a higher sum, since 
according to this calculation, he should have said it is worth one 
hundred and six and two-thirds dinars. And the reason that he did 
not do so is that he thinks as follows: It is enough that I add this 
much" above and beyond the assessment of my colleague who 
says it is worth eighty dinars. Therefore, he lowers the sum of his 
assessment to one hundred dinars. 


NOTES 
able to assess it precisely. It is therefore logical to follow the two 


Is worth ninety - mW pywn: According to Rabbi Eliezer, son 
of Rabbi Tzadok, it does not make sense to say that one of the 
assessors estimated the price accurately and that the other two 
are mistaken. Rather, it stands to reason that the true value is an 
amount between the various estimates, and that each one of the 
assessors is slightly mistaken (Rashbam). 


As neither of them takes it beyond the sum of one hundred 
dinars - ab pan xb Mga mima: One may ask why this consider- 
ation should take priority over any other. It is equally possible that 
the average of the two higher assessments should be followed, 
as they both agree that the value of the field is one hundred or 
more. The Rashbam explains that since there are two equally 
valid considerations, the principle that should be followed is: 
If you grasped a little, you grasped something. In other words, 
when one must choose between a smaller, less inclusive entity 
and a larger, more inclusive one, it is preferable to choose the 
smaller one, as it is included in the larger one. In this case, since 
even the one who assessed the field at one hundred and twenty 
agrees that it is worth at least ninety, it is preferable to follow the 
lower assessment. Tosafot agree with this reasoning. The Ra'avad 
explains that it is customary to offer less than one hundred dinars 
for a field that is actually worth that price. Therefore, it is assumed 
that the intermediate assessor estimated its value to a buyer who 
needs it urgently and is willing to pay its true value. The Ramban 
explains the matter differently: When a property is worth more 
than one hundred dinars, people are usually aware that its value 
is one hundred dinars or more, even though they may not be 


assessments closest to one hundred dinars. 


This land is worth ninety-three and one-third dinars - »x7 
sony seem neon pwn xy: This sum is calculated as follows: 
The difference between the lowest and the highest sum, in this 
case forty, is calculated, and the result is divided by three, the 
number of assessments. Consequently, the average difference 
between the opinions is thirteen and one-third. This amount is 
added to the lowest assessment, which leads to the final sum of 
ninety-three and one-third. 


tis enough that | add this much — 7 712 KYIV MPT MAD: 
The Rashbam writes that although the order in which they 
announced their assessments is unknown, since they discussed 
he matter among themselves, each of them is aware of the 
assessments of the others. He is therefore satisfied with adding 
wenty to the assessment of his colleague, rather than quoting 
he higher sum, which here is one hundred and six dinars and 
wo-thirds (Rashbam). Tosafot suggest that those whose esti- 
mate is lower generally announce their assessment before those 
whose estimates are higher. The Ramban and other early com- 
mentaries note that the Gemara does not suggest the opposite, 
that the value of the land is in fact less than ninety dinars and that 
the person making the lowest estimate did not express his true 
opinion that it is worth less than eighty. This is because a person 
is embarrassed to evaluate a field at a price higher than that of 
his colleagues, but he is not ashamed to assess it at a lower sum. 
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The Gemara raises a difficulty: On the contrary, say that this land is 
in fact worth one hundred and thirteen dinars and one-third, and 
the one who says it is worth one hundred dinars errs with an assess- 
ment that is thirteen dinars and one-third behind, and the one who 
says it is worth thirty sela, which is equal to one hundred and twenty 
dinars, errs with an assessment that is thirteen dinars and one-third 
ahead. By right, he should have said more, i.e., quoted a higher sum, 
since according to this calculation, he should have said it is worth 
one hundred and twenty-six dinars and two-thirds. And the reason 
he did not do so is that he thinks as follows: It is enough that I add 
this much above and beyond the assessment of my colleague who 
says it is worth one hundred dinars. The Gemara answers: In any 
event, grasp the first two assessments in your hand, as neither of 
them take the assessment beyond the sum of one hundred dinars. 


Rav Huna said: The halakha is in accordance with the opinion of 
Aherim, who say that the sum of the difference between the two most 
extreme assessments is calculated and then divided by three, and this 
sum is then added to the lowest assessment. Rav Ashi said: We do 
not even understand the reason of Aherim;" shall we then establish 
the halakha in accordance with their opinion? The judges of the 
Diaspora taught a baraita" that accords with the opinion of Aherim 
in the previously cited baraita: An appraisal is performed to deter- 
mine the sum of the difference between the two most extreme 
assessments and then that sum is divided by three and added to the 
lowest assessment. Rav Huna said: The halakha is’ in accordance 
with the judges of the Diaspora. Rav Ashi said: We do not even 
understand the reasoning of the judges of the Diaspora; shall we 
then establish the halakha in accordance with their opinion? 


MI S H N A If one says to another: I am selling you half 

a field,” without specifying which half he is 
selling, an assessment is made" of the field, which is then divided 
between them, and the buyer takes half of the seller’s field. If the 
seller says: I am selling you the half that is on the southern side of 
the field, an assessment is made of the northern and the southern 
sides of the field, which is then divided between them, and he takes 
the half on the southern side. And he accepts upon himself" to 
provide the space" for the fence between the two halves of the field 
out of his own property. He also accepts to provide out of his own 
property the space for the larger ditch and the smaller ditch,” which 
are meant to keep animals out of the field. And how wide is the larger 
ditch? Six handbreadths. And how wide is the smaller ditch? Three 
handbreadths. 


We do not understand the reason of Aherim - DANNI Kayo 
pyr xb: According to the Rashbam, Rav Ashi means to say that 
the reason of Aherim does not make sense. Rabbeinu Gershom 
Meor HaGola explains that this is because it can be refuted, as 
was done by the Gemara above. Rabbi Avraham Av Beit Din 
explains that Rav Ashi disagrees with the assumption that all of 
the assessors are mistaken. It is more logical that one of them is 
correct, and presumably that is the one with the intermediate 


assessment. 


The judges of the Diaspora taught a baraita - moa set AN: 
According to the tradition recorded in Sanhedrin 17b, this refers 
to Shmuel and Karna, who were among the earliest amora‘im, 
and it was they who taught an anonymous baraita in the name 


of Aherim. 


Rav Huna said: The halakha is — nab x37 31 2%: The 
Rashbam notes that Rav Huna rules the same way twice, once 
according to Aherim and once according to the judges of the 
Diaspora. He points out that while in such a case the Gemara 
usually asks the question: But didn’t he already say this once, that 
question is asked only when a Sage makes the same statement 
twice, phrasing it differently each time, even though the halakhic 
significance is the same. But in this case, it is clear that there is a 


NOTES 


therefore likely that Rav Huna ruled according to Aherim when 
he heard the first baraita, and then when he heard the second 
baraita he ruled according to the judges of the Diaspora, who 
share the same opinion. 


An assessment is made [meshamenin] - paawa: The Rashbam, 
the Ba'al HaMaor, and others explain that the word is derived 
from the word shuman, meaning fat, so that it refers to the 
excess value of the choicest part of the field as opposed to 
its leaner part. Others say that it comes from the word shuma, 
meaning an assessment: They arrive at an assessment by con- 
sulting with one another and set the final price based on that 
assessment (Rabbeinu Hananel; Rif). The difference between the 
various meanings affects the understanding of the continuation 
of the passage. 


And he accepts upon himself, etc. - 151 voy bapa nam: The 
commentaries disagree about who this refers to. Ramah, the 
Rambam in his commentary on the Mishna and in the Mishne 
Torah, and the Meiri explain that it is the buyer who accepts all of 
these obligations upon himself. Others understand that it is the 
seller who accepts all of these obligations upon himself, since 
he agreed to sell half a field with all that is necessary for it (Piskei 
HaRid; Ba'al HaMaor; Rabbi Avraham Av Beit Din). 


repetition since the ruling is phrased in the exact same way. It is 
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HALAKHA 

I am selling you half a field — a DIN TIW YT: If one 
says to another: | am selling you half a field, the value of 
the entire field is assessed, and the seller gives the buyer a 
portion from the leaner part of the field, the value of which 
is half the value of the entire field. This is in accordance 
with Rabbi Yohanan’s explanation in the Gemara. Similarly, 
if he said: | am selling you the southern side of the field, 
the value of the entire field is assessed, and the seller gives 
the buyer a portion from the southern part of the field, the 
value of which is half the value of the entire field (Rambam 
Sefer Kinyan, Hilkhot Mekhira 21:22, and see Hilkhot Zekhiya 
UMattana 3:5 and Ra'avad there; Shulhan Arukh, Hoshen 
Mishpat 218:20, and see 241:4). 


And he accepts upon himself the space - voy bapn NIT 
aia: One who purchases half a field accepts upon himself 
to provide the space for a fence out of his own property. 
Some say that the seller accepts this upon himself (Rema, 
citing Tur). The buyer also accepts upon himself to provide 
ten additional handbreadths behind the fence, three for 
making a smaller ditch, six more for a larger ditch, and 
one handbreadth between them. All of this is in order that 
animals should not jump over the fence and cause damage, 
as explained in the Gemara (Rambam Sefer Kinyan, Hilkhot 
Mekhira 21:22; Shulhan Arukh, Hoshen Mishpat 218:20). 


BACKGROUND 
Larger ditch and smaller ditch — yn ja yon: 


sam er dadh 


Langer dink | 


Fence bordered by both a larger and smaller ditch 
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BACKGROUND 


Dates — 73993: This is apparently a reference to date 
flowers found on a panicle, a cluster of thin branches that 
grow close together. While the flowers are still young they 
are juicy and fit to be eaten. Normally the male date flow- 
ers were eaten so as not to damage the yield of the date 
palms. 


ba 7 
Flower panicle of the date palm 
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G E M ARA Rabbi Hiyya bar Abba says that Rabbi 

Yohanan says: When one sells half of his 
field to another person, the buyer takes the leaner part" of the field, 
the part that is of lower quality. Rabbi Hiyya bar Abba said to 
Rabbi Yohanan: But didn’t we learn in the mishna that in such a 
case an assessment is made of the field, which is then divided 
between them, which indicates that the buyer and the seller are 
given similar parcels of land? How then can you say that the buyer 
takes the leaner part? Rabbi Yohanan said to him in a sarcastic 
manner: While you were eating dates® in Babylonia and neglect- 
ing your studies, we explained the matter based on the latter clause 
of the mishna, which proves that my understanding is correct. 


As the latter clause teaches: If the seller says: I am selling you the 

half that is on the southern side of the field," an assessment is 

made of the northern and the southern sides of the field, which is 

then divided between them, and he takes the half on the southern 
side. If taken literally, this passage gives rise to a difficulty: Why is 

an assessment made of the northern and the southern sides of the 

field, which is then divided between them? In any case, didn’t he 

say to him that he is selling him the southern half? Let the seller 
give the buyer the southern half of the field. Why is an assessment 
necessary? Rather, it must be that the matter is more complicated 

than it seems, and the mishna is referring to money." That is to say, 
the buyer takes the southern half, but the seller must reimburse 

him with money for the difference in value between the two halves 

of the field. Here too, in the first case, the mishna is referring to 

money: The buyer takes the leaner half, but the seller must reim- 
burse him with money for the difference in value between the two 

halves of the field. 


NOTES 
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The buyer takes the leaner part — wina bois mpi: The logic 
behind this opinion is that since the parties did not explicitly 
stipulate what the buyer was to receive, the seller has the upper 
hand, and of course, he obviously prefers the choicest part o 
the field. The Ri Migash and other early commentaries note tha 
even according to those who maintain that one who sells, sells 
generously, that principle only means that whatever the seller 
sells, he sells in its entirety, and leaves nothing for himself, but i 
does not determine what he sells. 


he meant was this: While you were occupied with matters of 
little importance, | was busy toiling over the understanding o 
the mishna (Rashbam). 


The half that is on the southern side of the field - oi173 myy: 
Rabbeinu Hananel and the Rashbam explain that the seller 
agreed to supply land equal in value to the southern half of the 
field, but he is not necessarily obligated to give him land on the 
south side of the field. Rather, he can give him a lean portion 
of land on any side as long as its value is equal to that of the 
southern half of the field. Other commentaries say that he is 
indeed required to give him land on the south side, but they 
disagree as to how the assessment is relevant. Some say that the 
seller gives the buyer precisely half of the area of the field, and 
he buyer pays him what it is worth (Rabbeinu Hananel, citing 
Rav Hai Gaon; Ri Migash). Others explain that he gives him land 
on the south side equal to the value of half of the entire field, so 
hat if its quality is higher than that of the north side, the buyer 
receives less than half, and if its quality is lower, he receives more 
han half (Rambam; Rid). According to the Ba'al HaMaor, the 
seller gives him the southern half at half the value of the entire 
field, despite the fact that the two halves are not equal in value. 


Rather the mishna is referring to money — mt xdx: Several 
different explanations are offered for the first section of the 
mishna according to Rabbi Yohanan. One possibility is that one 
who sells half a field is selling it according to its value and not 
its size. Therefore, the value of the entire field is assessed and 
half its value is determined. The seller gives the buyer land from 
he leaner section of his field, providing a large amount of land 
so that its total value is half of that of the entire field (Rashbam; 
Rambam; Ra’avad; Sefer Hashlama). This is because a person 
prefers to own a smaller field of superior quality rather than a 
arger field of inferior quality, and in this matter, the seller has 
he upper hand, in that he is the one who chooses. Another 
possibility is that the buyer receives half of the area of the field, 
but the seller may give him the leaner half no matter what its 
value (Ri Migash; Ramah). 

The Ri Migash raises a difficulty with regard to this explana- 
ion: If the calculation is according to area and not price, then 
no actual agreement was reached with regard to the price of 
he field, and the halakha is that taking possession of a field has 
no effect in the absence of a set price. He answers that in the 
case under discussion the parties agreed that the sale would be 
in accordance with the market value of the field, and such an 
agreement is tantamount to setting a price. Rabbeinu Yona adds 
that a price was indeed set for the entire field, but since the seller 
gave the buyer the leaner section, the price is adjusted because 
the buyer is considered in possession of the money. 

An entirely different explanation is offered by the Ba’al 
HaMaor, who says that the buyer receives the leaner half of the 
field and pays the value of half the field according to the agree- 
ment. Even though the value of the half that he received is not 
equal to that of the other half, the seller has the upper hand. He 
explains the phrase meshamenin beineihem as follows: There is a 
difference in quality between the halves that each party receives. 
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§ The mishna teaches that the buyer accepts upon himself to 
provide out of his own property the space for the fence between 
the two halves of the field and for the larger and smaller ditches. 
A Sage taught in a baraita: The larger ditch is dug on the outside, 
while the smaller ditch is dug on the inside, closer to the field. 
Both this and that are dug behind the fence, 


so that an animal will not jump” over the fence, enter the field, 
and cause damage. The Gemara asks: Let him make only a larger 
ditch and not make a smaller ditch. The Gemara replies: Since 
the ditch is wide, the animal can stand inside it and jump from 
there over the fence. The Gemara asks: If so, then let him make 
only a smaller ditch’ and not make a larger ditch? Since the 
ditch is small, the animal stands on its edge and jumps over the 
fence. The baraita explains the matter further: And how much 
space is there between the larger ditch and the smaller ditch?" 
One handbreadth. 


— NOTES — 
So that an animal will not jump - nyaip en KAA Kow: Instead 
of raising the height of the fence so that animals will not be able 
to jump over it, ditches would be dug out in front of the fence 
for that purpose. The Ritva writes that these ditches would not 
be dug within the field next to the fence dividing between 
the fields, but rather on the side of the fence toward the public 
domain. 


Then let him make a smaller ditch — ym ja Pyh: Two 
smaller ditches are also not made, since an animal can make 
use of both of them together in order to jump over the fence. 
A larger ditch is also not dug after the smaller one, as the animal 
can pass over the smaller one and go into the larger one, and 
hen jump into the field from it (Rabbi Yitzhak Karkusha). 


And how much space is there between the larger ditch 
and the smaller ditch - y'n EY y pa ma: The distance 
between the ditches is detailed in the baraita, while the mishna 
describes their breadth. According to the Ritva, the depth of 
he ditches is the same as their breadth, i.e., the smaller ditch 
is three handbreadths deep and the larger ditch is six hand- 
breadths deep. 
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When one sells a plot of land of a certain size, such as a beit kor, and the field contains 
rocks more than ten handbreadths high or crevices more than ten handbreadths 
deep, they are not measured along with the rest of the field. This is the case when the 
seller specified a precise measurement of land, but if he said: Approximately a beit 
kor, or made a similar statement, then even crevices and rocks are measured as part 
of the field, as he did not commit himself to a precise measurement. Even when the 
rocks and crevices are measured along with the field, this applies only when specific 
conditions related to their location and concentration are met. If the rocks are few 
but they are arranged in formations that make working the land difficult, such as in a 
circle, a triangle, a zigzag shape, or the like, the halakha is uncertain, and the principle 
invoked is that the burden of proof rests upon the claimant. 


The wording of the deed of sale is also significant in cases where the actual mea- 
surements of the field are not precisely as stipulated between the parties. If it was 
emphasized that the area was to be measured with a rope, i.e., precisely, then even 
if the difference is minimal, the buyer must return the surplus to the seller or the 
seller must deduct the difference from the purchase price. But ifa measurement was 
mentioned without specification, and all the more so if the parties added the words: 
More or less, then if the discrepancy is less than one part in twenty-four, the sale is 
valid as is. The precise halakhot as to how to compensate the injured party in the case 
of a discrepancy depends on the specific details of each case. 


One who sells half of his field to another person gives him land worth half the value 
of the entire field, and that land can be given to the buyer from the leaner part of 
the field. If he specified the side of the field he was selling, such as the northern or 
southern side, he gives him land on that side worth half the value of the entire field. 


All of the above applies when the seller sells a tract of land without specifying its 
borders. But if he sold a specific area within certain demarcations and borders, the 
buyer receives the demarcated area, and if the discrepancy between the actual size 
of the field and the size stipulated by the seller does not exceed one-sixth, the sale is 
valid as is. If the discrepancy is greater than one-sixth, the party who benefited must 
return the surplus. 


With regard to the general issue of contradictory expressions in a sale agreement, the 
halakha is that if the contradictory expressions cannot be resolved, the less inclusive 
expression is followed, as the holder of the deed of sale is at a disadvantage. 


In the course of its discussion of errors in the assessment and evaluation of property, 
the Gemara considers several issues pertaining to erroneous assessments, including 
what margin of error is accepted, and when a division of property that is based on 
an erroneous assessment is voided. In this context, the Gemara examines issues 
concerning brothers who divide their father’s estate between them. 


Summary of 
Perek VII 
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And the Lord spoke to Moses, saying: The daughters of Zelophehad 
speak right: You shall give them a possession of an inheritance among 
their father’s brothers; and you shall pass the inheritance of their 
father to them. And you shall speak to the children of Israel, saying: 
If a man dies, and has no son, then you shall pass his inheritance to 
his daughter. And if he has no daughter, then you shall give his inheri- 
tance to his brothers. And if he has no brothers, then you shall give his 
inheritance to his father’s brothers. And if his father has no brothers, 
then you shall give his inheritance to his kinsman that is next to him 
of his family, and he shall possess it. And it shall be to the children of 
Israel a statute of judgment, as the Lord commanded Moses. 
(Numbers 27:6-11) 


Ifa man has two wives, the one beloved, and the other hated, and they 
have borne him children, both the beloved and the hated; and if the 
firstborn son is hers that was hated; then it shall be, in the day that 
he causes his sons to inherit that which he has, that he may not make 
the son of the beloved the firstborn before the son of the hated, who 
is the firstborn; but he shall acknowledge the firstborn, the son of the 
hated, by giving him a double portion of all that he has; because he is 
the first fruits of his strength, the right of the firstborn is his. 


(Deuteronomy 21:15-17) 


The topic of this chapter is inheritance. Although the Torah delineates who a person's 
heirs are and the order in which the inheritance is apportioned, several details, e.g., a 
husband’s right to inherit from his wife, and whether an heir’s heir inherits in a case 
where the heir is already dead, are not explicit and are inferred by the Talmud from 
the verses. In addition, the chapter examines whether an inheritor can deviate from 
the Torah’s laws of inheritance by bequeathing his property to other people. Even if 
it is possible to do so, the question remains as to whether or when it is appropriate. 


An additional issue is primogeniture, a firstborn son’s right to a double portion of the 
inheritance. The chapter analyzes the definition ofa firstborn in this regard, whether 
a firstborn receives a double portion only of his father’s inheritance or whether he 
receives a double portion of his mother’s inheritance as well, and whether he receives 
a double portion of the entire inheritance or only of a certain part of it. 


The chapter also discusses a father’s credibility in identifying a person as his child or 
as his firstborn son, thereby including him in the inheritance. 


Besides one’s heirs, there are others who have the right to collect from an estate debts 
or monetary obligations after the death of the owner. For example, a widow has the 
right to collect her marriage contract or money for her sustenance. The relationship 
between these collectors and the heirs is discussed in this chapter and the next. 


Another aspect of inheritance involves a situation where the inheritance has not yet 
been divided between the heirs and remains the common property of the sons or 
daughters. The Talmud discusses the management of the property in this case, i.e., 
the rights and obligations of each partner. 
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MI S H N A There are family members who both inherit 


from and bequeath to each other upon their 
respective deaths; and there are those who inherit from certain 
relatives but do not bequeath to them; and there are those who 
bequeath to certain relatives but do not inherit from them; and 
there are those who, despite being relatives, do not inherit from 
nor bequeath to one another. 


The mishna lists those referred to above. And these both inherit and 
bequeath: A father with regard to his sons," and sons with regard 
to their father, and paternal brothers;" all inherit from one another 
and bequeath to each other. A man with regard to his mother," and 
a man with regard to his wife, and sons of sisters," i.e., nephews 
born to the sisters of the deceased, all inherit from their respective 
relatives but do not bequeath to them. A woman with regard to her 
sons, and a woman with regard to her husband, and maternal 
uncles, all bequeath to their respective relatives but do not inherit 
from them. And maternal brothers, despite being blood relatives, 
do not inherit from each other nor do they bequeath to one 
another, as they are not considered relatives for the purpose of 
inheritance. 


G E M ARA The Gemara begins by clarifying the order 

of the list in the mishna. What is different, 
i.e., what is the reason, that the mishna teaches: A father with regard 
to his sons, as the first example? Let it teach: Sons with regard to 
their father, as the first example. The Gemara explains why this 
would be preferable: One reason is that we do not want to begin 
with a calamity," as the death of a son during his father’s lifetime is 
a calamity; therefore, it would have been appropriate to begin with 
the example of sons inheriting from their father. 


NOTES 


And paternal brothers — xi pa pnm: The inheritance that 
paternal brothers inherit from one another is not direct. Rather, 
when one dies without sons, his property is inherited by his 
ather. If the father is deceased, he inherits while in the grave, 
as it were, and his inheritance is then bequeathed to his sons, 
he paternal brothers of the one now deceased (Rashbam). 

aternal brothers do not inherit from one another since, as 
he Gemara explains later (110b), the mother herself does not 
inherit from her son. 

Tosafot ask: Why did the mishna omit paternal uncles from 
he order of inheritance, even though it is explicitly mentioned 
in the Torah that they inherit from their brother's son? They 
answer that it is unnecessary to mention paternal uncles here 
since their status as heirs is implied in the mishna’s previous 
statements indirectly: If there are no sons, the father inherits 
from the deceased, and the father's brothers inherit from the 
father. Therefore, it is clear that the paternal uncles can inherit 
from their nephew. 

The Rashba suggests that the mishna did not include any of 


the obvious halakhot that are mentioned explicitly in the Torah, 


but only ones derived from the verses or halakhot that contain 


some novelty. The mishna, therefore, emphasizes that only 
paternal brothers inherit from the deceased, while maternal 
brothers do not, a detail that is not explicit in the Torah. 


Aman with regard to his mother — ‘ats ny wet: A son inher- 
its his mother’s property, but if he dies, his mother does not 
inherit from him. Rather, the inheritance passes to his paternal 
relatives, since for the purpose of inheritance only the relatives 
of the father are deemed significant, as the Gemara will clarify 
later (109b). 


And sons of sisters — nim 1951: This means that the nephew of 
the deceased, who is the son of his sister, inherits from his uncle. 
If the uncle died and left no sons, his sister, who is the mother 
of his nephew, inherits from him, and if she is no longer living, 
her son inherits via her inheritance. 


We do not want to begin with a calamity - xmy yaa inns 
wonna xd: The circumstance in which a father inherits from 
his son includes two calamities: First, the fact that the son died 
in the father’s lifetime; and second, the son must have died 
childless; otherwise, his children would precede his father in 
the order of inheritance (Rashbam). 


HALAKHA 


A father with regard to his sons — 0°77 nts Axi: Ifa man 
dies and leaves a son, his son inherits his estate; if a son dies 
and had no offspring, his father inherits from him (Ram- 
bam Sefer Mishpatim, Hilkhot Nahalot 1:1-2; Shulhan Arukh, 
Hoshen Mishpat 276:1). 
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NOTES 


As it is written, if a man dies, etc. -^31 70213 WX NDT: The 
verse indicates that if a man does have a son, the son inherits 
from him. The halakha that the son inherits from his father is 
thereby implicitly written before any of the other halakhot of 
inheritance (Rashbam). 


Is learned through a derivation - Kým mb NINN: Since the 
halakha that a father inherits from his son is not explicitly stated in 
the Torah but is derived from a verse, as explained in the Gemara 
(Goga), this halakha contains a novelty. Janna‘im are accustomed 
to list novel halakhot before known halakhot, even when this runs 
counter to the order in which they are presented in the Torah. 


His kinsman, this is referring to the father — agy Mt SIKW: This is 
derived in the Gemara (109b) from the verse: “She is your father's 
kinswoman” (Leviticus 18:12). 


The closer the earlier — otip 317 2p: The commentaries write 
that this principle is derived from the definite article “ha” in the 
phrase “hakkarov elav; referring to the unique relative, the one 
who is closest. This indicates that the closest relative is the first to 
inherit. A man’s son is a closer relative to him than any other per- 
son, even closer than his own father, since, as it is explained later, 
a son stands in place of his father with regard to certain halakhot 
while a father never stands in place of his son (Rashbam). 


To designate her - ma: One who purchases a Hebrew 
maidservant from her father can designate her for himself as a 
wife, and he even has a mitzva to do so (see Exodus 21:8-11), as 
he money used for her purchase also serves as her betrothal 
money if the master so desires. He can also decide to betroth 
her some time later as long as she is in his service, by saying: 
You are hereby betrothed to me with the money your father 
received for you. The verse states: “And if he designates her for 
his son” (Exodus 21:9), indicating that this money can be used 
o betroth the maidservant to the son of her master as well. It is 
specifically the son who stands in place of his father with regard 
o this halakha, as the father cannot designate her for anyone 
else, not even his brother. 


And with regard to an ancestral field — mny ahr: The Torah 
states that if one consecrates his ancestral field and fails to redeem 
it before the Jubilee Year, then even if the field is redeemed from 
the Temple treasury by a third party, the ownership of the field 
is transferred to the priests and becomes their inheritance (see 
Leviticus 27:20-21). The Sages taught that the son of the prior 
owner can redeem the field from the Temple treasury and is not 
considered a third party, which is not the case with regard to a 
brother or any other relative. 


In his brother's place with regard to levirate marriage - nnn 
ma Py: The verses written concerning levirate marriage 
indicate that he brother actually replaces the deceased, as his 
firstborn from his brother's wife is considered the son of the 
deceased (see Deuteronomy 25:6). Levirate marriage is performed 
only by a brother, not by any other relative, not even the father 
of the deceased. 


BACKGROUND 


Levirate marriage - 092%: A man whose brother died without 
children is commanded by Torah law to marry his deceased 
brother's widow or grant her halitza (see Deuteronomy 25:5-10). 
As long as neither levirate marriage nor halitza has taken place, it 
is prohibited for her to marry another man. By Torah law, levirate 
marriage is effected by the act of sexual intercourse alone. The 
Sages instituted the practice of levirate betrothal, in which the 
deceased husband's brother betroths the widow before perform- 
ing levirate marriage. After this betrothal is performed, sexual 
intercourse consummates the marriage between the deceased's 
brother and the widow, and she is thereafter considered his 
wife in all respects. Nowadays, in most Jewish communities 
the brother-in-law is instructed to free his brother's widow of 
her bond through halitza, and he is not permitted to marry her 
through levirate marriage. 
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And furthermore, the verse first states that a son inherits 
from his father, as it is written in the portion concerning inheri- 
tance: “If a man dies," and has no son, then you shall pass his 
inheritance to his daughter” (Numbers 27:8). 


The Gemara answers: And as for the tanna of the mishna who 
listed the father inheriting first, since the halakha that a father 
inherits from his son is learned through a derivation’ and is not 
explicitly mentioned in the verse, this halakha is dear to him; 
therefore, he listed it first. 


And what is the derivation? As it is taught in a baraita concern- 
ing the verse: “And if his father has no brothers, then you shall 
give his inheritance to his kinsman who is next to him of his 
family, and he shall inherit it” (Numbers 27:11): “His kinsman’; 
this is referring to the father," and the Torah teaches that the 
father precedes the brothers" of the deceased in inheriting from 
him. One might have thought that the father of the deceased 
should precede the son of the deceased in inheriting from him; 
the verse therefore states: “Next [hakkarov] to him,” teaching 
that the closer [karov] one is to the deceased, the earlier" one 
is in the order of inheritance, and a son of the deceased is con- 
sidered to be a closer relative to the deceased than the father of 
the deceased. 


The Gemara asks: And what did you see to include the son as 
the closer relative than the father and to exclude the brother? 
The Gemara answers: I include the son, as he stands in place of 
his father to designate’ a Hebrew maidservant" as a wife for 
himself, which a brother cannot do. And similarly, he stands in 
place of his father with regard to an ancestral field." If a son 
redeems a field consecrated by his father, it is considered as 
though the father himself redeemed it and the field returns to the 
family in the Jubilee Year. By contrast, if the brother of the one 
who consecrated it redeems the field, it does not return to the 
family (see Leviticus 27:16-21). 


The Gemara asks: On the contrary, I should include the brother 
as the closer relative, as he stands in his brother’s place with 
regard to levirate marriage,"*" and a son does not. The Gemara 
answers: This is not a valid claim, as is there levirate marriage 
except in a case where there is no son? In a case where there 
is a son, there is no levirate marriage. This indicates that a son 
stands in place of the deceased before a brother even with regard 
to levirate marriage. 


HALAKHA 


Teaches that the father precedes the brothers — sab 
pay Dp axaw: If a man dies without having had a son 
ora daughter, his father inherits from him. If his father is no 
longer alive, the brothers of the deceased inherit from him 


(Rambam Sefer Mishpatim, Hilkhot Nahalot 1:3; Shulhan Arukh, 


Hoshen Mishpat 276:1). 


To designate her - may: A master can designate his maid- 


servant to marry his son, just as he can designate her to 
marry himself, with the money he paid her father serving as 
the betrothal money. At the time of designation, he says: You 
are hereby betrothed to my son with the money your father 
received from me (Rambam Sefer Kinyan, Hilkhot Avadim 4:7 
and Lehem Mishne there). 


And with regard to an ancestral field — myn mw: If one 
consecrated his ancestral field and his son redeemed it, it 
returns to the father at the Jubilee Year. If it was redeemed 
by his daughter or by another relative, and the one who 
consecrated the field did not, in turn, redeem it from them, 
it is transferred to the priests at the Jubilee Year and never 
returns to its owner (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 4:20). 


In his brother's place with regard to levirate marriage — 
Dah YX nann: One whose paternal brother died and left 
no offspring is commanded to marry his brother's wife in 
levirate marriage or to perform with her the ritual through 
which he frees her of her levirate bonds [halitza], whether 
she was married or betrothed to the deceased (Rambam 
Sefer Nashim, Hilkhot Yibbum VaHalitza 11; Shulhan Arukh, 
Even HaEzer 156:1). 
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The Gemara comments: The reason that a son is considered to be a 
closer relative than a brother is specifically due to this refutation, 
that where there is a son there is no levirate marriage. This indicates 
that without this refutation I would say that a brother is superior 
to a son in terms of how close a relative he is. The Gemara therefore 
asks: Why not derive that a son is closer to the deceased than a 
brother 


from the fact that here, there are two examples of the superiority of 
a son, designation and an ancestral field, and here, there is only one 
demonstration of the superiority of a brother, levirate marriage? 


The Gemara answers: With regard to an ancestral field itself, the 
tanna establishes his ruling from this same reason: Is there levirate 
marriage except in a case where there is no son? In a case where 
there is a son, there is no levirate marriage. The determination 
that the redemption of the ancestral field by a son is in place of the 
redemption of the field by the father, whereas the redemption of the 
field by a brother is not, is based on the reasoning that the halakha 
of levirate marriage is not an indication that a brother is a closer rela- 
tive than a son. Therefore, the halakha of an ancestral field cannot be 
regarded as a second example of the son’s superiority, as it stems from 
the first example, that of levirate marriage. 


The Gemara suggests an alternative derivation: Why should the 
father of the deceased inherit before only the brothers? Say that he 
should inherit before the daughter of the deceased as well by inter- 
preting the verse as follows: “His kinsman” (Numbers 27:11), this 
is referring to the father, and the Torah teaches that the father 
precedes the daughter of the deceased in inheriting from him. One 
might have thought that the father of the deceased should precede 
the son of the deceased in inheriting from him. The verse therefore 
states: “Next [hakkarov] to him,’ teaching that the closer [karov] 
one is to the deceased, the earlier one is in the order of inheritance. 


This suggestion is rejected: Since with regard to the matter of levi- 
rate marriage a son and a daughter are equivalent," as levirate 
marriage is not performed if the deceased had either a son or a 
daughter, it stands to reason that with regard to the matter of inheri- 
tance as well, a son and a daughter are equivalent" in that the father 
does not precede the daughter. 


The Gemara suggests an alternative derivation: Why should the 
father of the deceased inherit before the brothers of the deceased? 
Say that he should inherit only before his own brothers by interpret- 
ing the verse as follows: “His kinsman” (Numbers 27:11), this is 
referring to the father, and the Torah teaches that the father pre- 
cedes the father’s brothers in inheriting from the deceased. One 
might have thought that the father of the deceased should precede 
the brothers of the deceased in inheriting from him. The verse 
states: “Next [hakkarov] to him,’ teaching that the closer [karov] 
one is to the deceased, the earlier one is in the order of inheritance. 


The Gemara responds: A verse is not necessary to teach that the 
father of the deceased inherits before the father’s brothers, for the 
following reason: By whose virtue do the father’s brothers come 
to inherit from the deceased? By virtue of the father, as their right 
to inherit is a result of their being brothers of the father of the 
deceased. Could it be that while the father is still alive, his brothers 
should inherit? The Gemara therefore concludes that the father 
precedes the brothers of the deceased. 


rom the publisher 


HALAKHA 

With regard to the matter of levirate marriage a son 
and a daughter are equivalent - »3 nai ja 013 paw 
32 777: If one died and left offspring, whether a son 
or a daughter, or if the son or daughter had died but left 
descendants, the deceased's wife is exempt from levirate 
marriage (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 
1:3; Shulhan Arukh, Even HaEzer 156:2). 


With regard to the matter of inheritance...a son and 
a daughter are equivalent - 1773 n3) 12.09m pyy 
yma: If one died and did not leave a son, or his son had 
died with no surviving descendants, his daughter or her 
offspring inherit his estate (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 1:3; Shulhan Arukh, Hoshen Mishpat 276:1). 
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NOTES 

But you do not pass, etc. = 131 VAY AIAN INY: This would 
mean that in any case a father would precede a daugh- 
ter in the order of inheritance. The Rashbam writes that 
the Gemara does not mean to say that this is indicated in 
the verse, as it could very well be that the inheritance is 
passed to a daughter even from the father of the deceased. 
Rather, since the father is considered a closer relative to the 
deceased than a daughter, and the verse does not preclude 
the possibility that he inherits before her, the Gemara sug- 
gests that this may, in fact, be the halakha. 
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ANIX 


The Gemara challenges: But the verses are not written that way, 
as it is written: “And if he has no brothers, then you shall give 
his inheritance to his father’s brothers” (Numbers 27:10), and 
only later is it written: “And if his father has no brothers, then 
you shall give his inheritance to his kinsman who is next to him” 
(Numbers 27:11), indicating that the father, whose right to inherit 
is derived from the term “kinsman,” inherits only after the brothers 
of the deceased and his own brothers. The Gemara explains: The 
verses are not written in order, since as explained earlier, it is 
not reasonable that the father’s brothers inherit before the father. 
Therefore, it must be that the inheritance of the father is not writ- 
ten in its proper place, and he may inherit even before the brothers 
of the deceased. 


§ The Gemara records an additional derivation for the halakha 
that the father precedes the brothers of the deceased. And this 
tanna cites it from here, as it is taught in a baraita: Rabbi Yish- 
mael, son of Rabbi Yosei, taught this halakha: It is written: “Ifa 
man dies, and has no son, then you shall pass his inheritance to 
his daughter” (Numbers 27:8). In the rest of the passage the verse 
employs the phrase “and you shall give.” It is only in this verse that 
it employs the phrase “and you shall pass.” Based on this, Rabbi 
Yishmael teaches that in a case where there is a daughter, you pass 
an inheritance to her from one who appears to have precedence, 
namely, the father, and by inference, you do not pass the inheri- 
tance from the father in a case where there are brothers of the 
deceased. 


The Gemara asks: But why not say that in a case where there is a 
daughter, you pass the inheritance to her from the brothers, 


but you do not pass" an inheritance from the father even in a 
case where there is a daughter, so that the father precedes the 
daughter in the order of inheritance? The Gemara answers: If so, 
the Merciful One would not write: “Then you shall pass the 
inheritance to his daughter” (Numbers 27:8). This indicates that 
the logical order of inheritance is being overridden, as the fact that 
the daughter precedes the brothers of the deceased is due to her 
being a closer relative of his. It is obvious that the Torah intends 
that she precede even the father. 


Having quoted two derivations for the halakha that the father 
precedes the brothers, the Gemara proceeds to discuss them and 
asks: And according to the one who derives it from the term: 
“And you shall pass,’ what does he do with this term: “His kins- 
man,’ which was said to refer to the father? The Gemara answers: 
He requires it for that which is taught in a baraita: “His kinsman.” 
This is referring to his wife, and the Torah teaches that a husband 
inherits from his wife. 


The Gemara asks: And according to the one who derives it from 
the term: “His kinsman,” what does he do with this term: “And 
you shall pass”? He requires it for that which is taught in a 
baraita, that Rabbi Yehuda HaNasi says: In the context of all of 
the relatives listed in the passage detailing the laws of inheritance, 
it is stated concerning them with the terminology of giving, and 
only here, in the context of daughters, it is stated concerning 
them with the terminology of passing. This teaches us that you 
have no one who passes an inheritance of land in Eretz Yisrael 
from one tribe to another except for a daughter, since her son 
and husband inherit from her. 
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§ The Gemara returns to discuss the interpretation of the term: 

“His kinsman” (Numbers 27:11). And from where does one know 
to derive that with regard to the term: “His kinsman [she’ero],” this 
is referring to the father, as it is written in the context of forbidden 
sexual relations: “She is your father’s kinswoman [she’er]” (Leviti- 
cus 18:12)?" Perhaps one should say instead: “His kinswoman,” this 
is referring to the mother, as it is also written: “For she is your 
mother’s kinswoman [she’er]” (Leviticus 18:13). 


Rava said in response that the verse states: “Then you shall give 

his inheritance to his kinsman who is next to him of his family, and 

he shall inherit it” (Numbers 27:11), emphasizing that “kinsman” 
is referring specifically to someone who is of his family, and it is the 

father’s family that is called one’s family, while one’s mother’s 

family" is not called one’s family. Proof for this is found in another 

verse, as it is written: “By their families, by their fathers’ houses” 
(Numbers 1:2). 


The Gemara raises a difficulty: And is one’s mother’s family indeed 

not called one’s family? But it is written in the episode of Micah 

forming an idol to be worshipped: “And there was a young man of 
Bethlehem in Judah of the family of Judah who was a Levite, and 

he sojourned there” (Judges 17:7). The Gemara explains the dif- 
ficulty: This matter itself is difficult. You said: “Who was a Levite,” 
as apparently he came from the tribe of Levi, but the verse says: 

“Of the family of Judah,’ so apparently he came from the tribe of 
Judah. Rather, is it not that his father was from the tribe of Levi 

and his mother was from the tribe of Judah, and yet the verse says 

that he was: “Of the family of Judah”? This appears to prove that 

one’s mother’s family is also called his family. 


Rava bar Rav Hanan said in response: No, the verse speaks of 
a man whose name was Levi, but his father was of the tribe of 
Judah. The Gemara asks: If that is so, how is that which Micah said 

when that man agreed to serve as his priest: “Now I know that the 

Lord will do me good, seeing that I have a Levite as my priest” 
(Judges 17:13), understood? It is understood only if he was an actual 

Levite, not if he was from the tribe of Judah and named Levi. Rava 

bar Rav Hanan responded: Yes, it is understood. Micah understood 

the fact that a man whose name is Levi happened upon him" as 

an auspicious sign. 


The Gemara asks further: Butis it so that his name was indeed Levi; 
but wasn’t Jonathan his name, as it is stated: “And Jonathan, the 
son of Gershom, the son of Manasseh, he and his sons were 
priests to the tribe of the Danites” (Judges 18:30)? Rava bar Rav 
Hanan said to him: And according to your reasoning, that his 
name was not Levi but he was from the tribe of Levi, there is alsoa 
difficulty from that same verse: But is it so that he was the son of 
Manasseh; but wasn’t he the son of Moses, as it is written: “The 
sons of Moses: Gershom and Eliezer” (1 Chronicles 23:15)? 


Rava bar Rav Hanan explains the verse: Rather, although he was 
the son of Moses, because he acted as Manasseh the king of Judah, 
who was notorious for idol worship, acted, the verse linked him 
to Manasseh" by calling him “the son of Manasseh.” Here too, in 
the verse from which you seek to prove that one’s mother’s family 
is called one’s family, since he acted as Manasseh, who came from 
the tribe of Judah, acted, the verse linked him to Judah by stating 
that he was “of the family of Judah,” but he was, in fact, a Levite. 


HALAKHA 


One's mother’s family — ox nnawa: One's mother’s family is 
not called one’s family. Therefore, a mother does not inherit 
from her son or daughter, and brothers who share the same 


mother but not the same father do not inherit from one another 
(Rambam Sefer Mishpatim, Hilkhot Nahalot1:6 and Sefer Kedusha, 
Hilkhot Issurei Bia 19:15; Shulhan Arukh, Hoshen Mishpat 276:4). 


NOTES 


She is your father’s kinswoman — xY PIN NW: This phrase 


appears in the book of Leviticus, in the passage that 


those with whom sexual intercourse is 


ists 
forbidden. The verse 


is written in the context of the prohibition of intercourse 


with one's father’s sister. The 
context, since it is stated beforehand 
sexual intercourse with any of the listed 


phrase is superfluous in 


hat 
that the reason that 
relatives is forbidden 


is that they are kinsmen. Therefore, the Torah must have men- 


tioned this phrase in connection with 
matter with regard to which 
is relevant, namely the laws o 


see Rashash). 


a father for another 


the designation of “kinsman” 
inheritance (Tosefot Yom Tov; 


That a man whose name is Levi happened upon him - 


nb mawT Ka > tet: Micah g 
found a young man with the name of 


oated about having 
he priestly tribe, as if 


he were an actual priest (Rashbam). The Ritva explains that 


Micah was glad because others would 
was actually a Levite, due to his name. 


hink the young man 


But is it so that he was the son of Manasseh, etc. - {3 +3) 


ADYT TWN: Despite the fact that the 1 


Torah already teaches 


hat Gershom was the son of Moses, the Gemara cites a verse 
rom the book of Chronicles here because it mentions She- 


buel, whom the Sages identify as Jonat 
son of Moses (Maharsha). 


The verse linked him to Manasseh — 
There is proof that he was not actually 
According to the Masoretic text the le 
anasseh is suspended, which hints th 


oshe, or Moses (see Rashbam). 
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at it does not belong 


in the word. Without the nun the word would be read as 
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LANGUAGE 

Battled [pitpet] - pave: It appears that the word pitpet in 
this context is unrelated to the common Hebrew meaning 
of that word, chatter. Rather, it is related to the Aramaic word 
pitput, legs upon which vessels rest. It may also be related to 
the Greek move, pous, which means leg or foot. Accordingly, 
the word pitpet would mean to step on something with one’s 
foot; in other words, to vanquish or conquer (see Rabbeinu 
Gershom Meor HaGola). 
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In connection with this, Rabbi Yohanan says in the name of 
Rabbi Shimon ben Yohai: From here it is learned that corrup- 
tion is linked to one who is corrupt," as this man was linked to 

Manasseh and Judah despite having no familial connection to 

them. Rabbi Yosei bar Hanina says: That concept can be seen 

from here, in the matter of Adonijah, the son of David: “And he 

was also a very handsome man; and she gave birth to him after 
Absalom,” (1 Kings 1:6) but Adonijah wasn’t the son of Haggith 

and Absalom was the son of Maachah, so why does the verse 

state: “And she gave birth to him after Absalom,” as if they were 

sons of the same mother? Rather, since Adonijah acted in a 

manner fit for Absalom, who also rebelled against the monar- 
chy, the verse linked him to Absalom, referring to him as his full 

brother. Here too, with regard to Jonathan, since he acted as 

Manasseh acted, the verse linked him to Manasseh. 


§ Inconnection with the story of Jonathan, son of Manasseh, the 
Gemara cites a related statement. Rabbi Elazar says: A person 
should always cleave to good™ people, meaning one should 
marry a woman from a good family, as this is beneficial for the 
offspring of that marriage. As in the case of Moses, who married 
a daughter of Yitro, who was a priest of idolatry, Jonathan, 
who was also a priest of idolatry, descended from him, while in 
the case of Aaron, who married the daughter of Amminadab, 
who was of distinguished lineage in the tribe of Judah, Pinehas 
descended from him. 


The Gemara asks: And did Pinehas not also come from Yitro? 
But it is written: “And Elazar, Aaron’s son, took one of the 
daughters of Putiel as a wife; and she bore him Pinehas” (Exo- 
dus 6:25). What, is it not stating that Pinehas came from the 
family of Yitro," who was also called Putiel because he fattened 
[pittem] calves for idol worship? The Gemara answers: No, it is 
stating that he came from Joseph, who battled [shepitpet]' with 
his desire by resisting the advances of Potiphar’s wife. 


The Gemara asks: But didn’t the tribes denigrated him after he 
killed Zimri (see Numbers, chapter 25), and would say of him: 
Have you seen this son of Puti, the son of he whose mother’s 
father fattened calves for idol worship? Should such a man kill 
a prince ofa tribe of Israel? 


NOTES 


Corruption is linked to one who is corrupt — abpbpa ny phin 
bpn: The Maharsha adds an explanation of the choice 
of the name Manasseh in this context: Although there were 
other kings who worshipped idols, the name Manasseh, as 
written in Hebrew, includes the letters of the name of Moses. 
Additionally, as explained later (10a), Manasseh repented and 
returned to God wholeheartedly (see 11 Chronicles, chapter 33), 
as did Jonathan. 


A person should always cleave to good - DIK pat? dod 
waiva: Because it is unseemly that a man as great and righ- 
teous as Moses would have such a descendant, the Sages 
explain that it was due to the fact that Jonathan descended 


A person should always cleave to good - DIK pat? doiyd 
waiva: It is fitting for a man to marry a woman from a good 
family. This is why the Sages say (Pesahim 49b): A person 
should always be willing to sell all he has in order to marry 
the daughter of a Torah scholar. If he cannot find the daughter 
of a Torah scholar he should marry the daughter of one of the 
great people of the generation, who are pious although they 
are not Torah scholars. If he cannot find the daughter of one 
of the great people of the generation, he should marry the 
daughter of one of the heads of the congregation. If he cannot 


HALAKHA 


from Yitro's family on his mother's side. Although Yitro him- 
self repented and abandoned idol worship, his family is not 
considered one of respectable lineage, so that one of the 
descendants could have become corrupted by worshipping 
idols (Maharal). 


Is it not stating that Pinehas came from Yitro, etc. — x7 wy 
"a1 EWA: Since the name Putiel is mentioned only once in the 
Bible, as the grandfather of Pinehas, the Sages understood 
that Putiel was not that person's real name but a name used 
to describe him. It can be assumed that Putiel is merely the 
nickname of one who is mentioned elsewhere in the Bible 
(Torat Hayyim). 


find the daughter of one of the heads of the congregation he 
should marry the daughter of one of the charity collectors. If 
he cannot find the daughter of one of the charity collectors 
he should marry the daughter of one of the schoolteachers. 

He should not marry the daughter of an ignoramus, and 
one should not marry his daughter off to an ignoramus unless 
they are punctilious in their performance of the mitzvot (Ram- 
bam Sefer Kedusha, Hilkhot Issurei Bia 21:32; Shulhan Arukh, Even 
HaEzer 2:6). 
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Rather, this is how the matter should be resolved: If his mother’s 
father’ came from the family of Joseph, his mother’s mother came 
from the family of Yitro, and if his mother’s father came from 
the family of Yitro, his mother’s mother came from the family of 
Joseph, so while his mother was descended from Joseph on one side 
and from Yitro on the other, Pinehas was a more distant relative to 
Yitro than Jonathan was. Based on this conclusion, the language of 
the verse is also precise, as it is written: “And Elazar, Aaron's son, 
took one of the daughters of Putiel” (Exodus 6:25)." Conclude 
from the wording of the verse that Pinehas was descended from two 
men who were referred to as Puti: Yitro and Joseph. 


Rava says: One who marries a woman needs to first examine her 
brothers so that he will know in advance what character his children 
will have, as it is stated: “And Aaron took Elisheva, the daughter 
of Amminaday, the sister of Nahshon” (Exodus 6:23). By infer- 
ence from that which is stated: “The daughter of Amminadav,” do 
I not know that she is the sister of Nahshon, as Nahshon was the 
son of Amminadav? What is the meaning when the verse states: 

“The sister of Nahshon”? From here one learns that one who mar- 
ries a woman needs to examine her brothers. The reason is as the 
Sages taught: Most sons resemble the mother’s brothers. 


In connection with the Gemara’s mention of Jonathan, who served 
as a priest for Micah, the Gemara quotes additional statements of 
the Sages concerning that episode. Describing when the men from 
the tribe of Dan passed through Micah’s house, the verse states: 
“And they turned aside there and said to him: Who brought you 
here [halom], and what [ma] are you doing in this place, and 
what do you have here [po]?” (Judges 18:3). The Sages interpret 
their multiple questions. They said to him: Do you not come from 
Moses, about whom it is written: “Do not draw close to here 
[halom]” (Exodus 3:5)? Do you not come from Moses, about 
whom it is written: “What [ma] is that in your hand” (Exodus 
4:2)? Do you not come from Moses, about whom it is written: 
“But as for you, stand here [po] with me” (Deuteronomy 5:27)? 
Shall you, a descendant of our teacher Moses, become a priest for 
idol worship? 


Jonathan said to them: This is the tradition that I received from 
the house of my father’s father: A person should always hire 
himself" out to idol worship and not require the help of people 
by receiving charity, and I took this position in order to avoid having 
to take charity. 


The Gemara comments: And he, Jonathan, thought that this refer- 
red to actual idol worship,’ but that is not so, that was not the 
intent of the tradition. Rather, here the term idol worship, literally: 
Strange service, is referring to service, i.e., labor, that is strange, 
i.e, unsuitable, for him. In other words, one should be willing to 
perform labor that is difficult and humiliating in his eyes rather 
than become a recipient of charity. As Rav said to Rav Kahana, his 
student: Skin a carcass in the market and take payment, but do 
not say: I am a great man" and this matter is beneath me. 


A person should always hire himself, etc. - o1% yaw» ddiyd 
"31 tay: One should always distance himself from receiving char- 
ity and should be willing to live a life of discomfort in order to 
avoid being dependent on others. The Sages instructed: Make your 
Shabbat like a weekday, i.e., do not purchase more expensive foods 
for Shabbat, and do not be beholden to other beings (Shabbat 
118a). Even if one is a respected Torah scholar and becomes impov- 
erished, he should practice a trade, even a lowly one, in order to 


HALAKHA 


avoid accepting charity. If one was appointed a judge and a leader 
in the community, it is forbidden for him to perform such labor in 
the presence of three or more people, in order that he not degrade 
himself in their presence (Rambam Sefer HaMadda, Hilkhot Talmud 
Torah 310-11; Sefer Zera'im, Hilkhot Mattenot Aniyyim 10:18; and Sefer 
Shofetim, Hilkhot Sanhedrin 25:4; Shulhan Arukh, Yoreh De‘a 255:1 and 
Hoshen Mishpat 8:4, and in the comment of Rema; see Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 1:9). 


NOTES 


If his mother’s father, etc. — 131 7AKT TAN PK: 

Accordingly, Pinehas’ mother was descended from 
both Yitro and Joseph. The commentaries ask: If 
Pinehas is also a descendant of Yitro, why did Rabbi 
Elazar state that it was due to Pinehas'lineage that he 
was praiseworthy? The Rashbam writes that Pinehas 
was more distantly related to Yitro than Jonathan, 
who was Yitro’s great-grandson. Josafot explain that 
Pinehas was a descendant of Yitro on his maternal 
grandmother's side and a descendant of Joseph 
on his maternal grandfather's side, while Yitro was 
Jonathan's paternal grandfather, and a paternal con- 
nection has a stronger influence. The Ritva writes that 
in any case, Pinehas’ father Elazar did not marry a 
daughter of Yitro, as Moses did, but a Jewish woman. 


As it is written, one of the daughters of Putiel - 
Sore nian 2n7: The commentaries disagree as to 

what precisely is the derivation from the verse. Rab- 
beinu Gershom and others say that Pinehas' lineage is 

derived from the wording: “Of the daughters of,’ writ- 
ten in the plural. The verse did not simply write: The 

daughter of. This indicates that she was descended 

from two different families. The Rashbam explains 

that it is derived from the fact that the name “Putiel” 
is written plene, with the letter yod, as it could have 

been written defective, without the letter yod, thereby 

alluding to the fattening of calves and also to battling 

with one's desire. The Ritva writes that Putiel is read 

puti eleh, which means: These Putis. 


Actual idol worship - waa ny TTY: Micah’s priest 
understood this statement to mean that one should 
hire himself out even as a priest for idol worship as 
long as he is doing so for his livelihood only and he 
does not actually believe in the power of the idol 
(Rashbam). 


| am a great man — XI% X31 x124: The Rashbam 
explains that a Torah scholar should not be concerned 
that he is causing a desecration of God’s name by 
performing degrading tasks, since there is no shame 
in sustaining oneself by performing menial tasks in 
public. It is explained in the Jerusalem Talmud, and 
decided by the halakhic authorities as well, that a 
judge who is appointed by the community should 
have others serving him and should not perform 
menial tasks in public. By contrast, when a Torah 
scholar needs to perform labor in order to earn a 
livelihood, it is fitting that he do so in order that he 
not become a burden upon the community, espe- 
cially if he performs the labor in private and if it is not 
degrading (see Einayim LaMishpat). 

Another aspect of this halakha has been widely 
discussed: May a Torah scholar accept financial sup- 
port from the community? The Rambam in his Com- 
mentary on the Mishna (Avot 4:5) and in other places 
is of the opinion that this is strictly prohibited, but in 
reality it has been the custom in all Jewish communi- 
ties for Torah scholars to accept financial support due 
to the critical importance of Torah scholarship (Ram- 
bam Sefer HaMadda, Hilkhot Talmud Torah chapter 1 
and Kesef Mishne there; see Shulhan Arukh, Yoreh De‘a 
255 and commentaries there). 
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NOTES 
But wasn't his name Jonathan — inw pim xom: As no 
other son of Gershom is mentioned in the Bible other than 
Shebuel, it is clear that he is the same person mentioned 
elsewhere as Jonathan (Rashbam). 


That he returned to God — xb aww: In order to explain 
the statement in the book of Judges that Jonathan and 
his descendants served as priests for the tribe of Dan until 
the exile of the Jewish people from Eretz Yisrael, it states in 
the Jerusalem Talmud that when King David died and King 
Solomon appointed others over the treasury, Jonathan 
reverted to his sinful ways and resumed his position as a 
priest for the tribe of Dan (Rashbam). 
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The Gemara continues its discussion of that episode. Later, 
when King David saw that money was excessively precious to 

Jonathan, he appointed him as director of the treasuries of 
the Temple, as it is stated: “And Shebuel, the son of Gershom, 
the son of Moses, was ruler over the treasuries” (1 Chronicles 

26:24). The Gemara asks: And was his name really Shebuel; but 

wasn’t his name Jonathan?" Rabbi Yohanan says: He is called 

Shebuel in order to allude to the fact that he repented and 

returned to God [shav la’el]’ with all his heart. 


§ The mishna teaches in the list of those who inherit from and 

bequeath to each other: Sons with regard to their father. The 

Gemara asks: From where do we derive this halakha that sons 

inherit the entire estate and daughters do not receive a share 

along with them? As it is written: “If a man dies, and has no 

son, then you shall pass his inheritance to his daughter” (Num- 
bers 27:8). The reason the inheritance would be passed to a 

daughter is that he has no son, but if he has a son, the son takes 

precedence. Rav Pappa said to Abaye: Why not say the follow- 
ing: If there is only a son, let the son inherit the father’s estate; 

if there is only a daughter, let the daughter inherit the father’s 

estate; and if there is both a son and a daughter, neither this 

one should inherit nor that one should inherit. 


Abaye asked Rav Pappa: And rather, 


who then should inherit? Is that to say that the ruler" of the 
city should inherit? Rav Pappa said to him: This is what I meant 
to say: If there is a son and a daughter, this one should not 
inherit all of the estate, and that one should not inherit all of 
the estate, but they should inherit it in equal portions to one 
another." 


Abaye said to him: But is the verse necessary in order to teach 
us that when he has only one child, that child should inherit 
all of his property? If you say that the right of the son and 
daughter to the inheritance is equal, then the verse: “If a man 
dies, and has no son” (Numbers 27:8), which teaches that when 
there is no son his daughter inherits, is superfluous. Rav Pappa 
responded: And perhaps this verse teaches us this: That a 
daughter is also subject to receiving inheritance. The Gemara 
replies: No, the verse does not need to teach us this, since that 
halakha is derived from the verse: “And every daughter who 
possesses an inheritance” (Numbers 36:8), which clearly states 
that a daughter is subject to receiving inheritance. 


Rav Aha bar Ya’akov said: The halakha that a son inherits his 
father’s estate and precedes a daughter is derived from here, in 
the passage in the Torah where the daughters of Zelophehad 
request their father’s inheritance in Eretz Yisrael. They said to 
Moses: “Why should the name of our father be done away 
from among his family, because he has no son?” (Numbers 
27:4). Rabbi Aha ben Ya'akov infers: The reason they requested 
the inheritance is that, as they said: He has no son. One can 
infer: But if he has a son, the son takes precedence and the 
daughters would not have requested an inheritance. 


Is that to say that the ruler [bar kasha], etc. -^31 KWP 32 WR: 
The Arukh suggests two definitions of the term bar kasha: One, 
the tax collector of the city, and the other, the ruler of the city 


(see Rashbam). 


NOTES 


They should inherit it equal to one another — amy) TTD: 
The verse “If a man dies, and has no son, then you shall pass his 
inheritance to his daughter,’ does not mean to say that the son 
precedes the daughter; rather, if there is only a daughter she 
precedes all other relatives (Ritva). 
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The Gemara raises a difficulty: But perhaps it was the daughters of 
Zelophehad who said this, i.e., that they were entitled to an inheri- 
tance only because their father had no son. They thought that this was 
the halakha based on the custom at that time, but after God spoke 
to Moses, the Torah was given and a halakha was initiated that a 
daughter’s right to inherit is equal to that of the son. The Gemara 
accepts this difficulty and states: Rather, it is clear that the source for 
this halakha is as we answered initially, i.e., as Abaya derived from 
the verse of: “If a man dies, and has no son, then you shall pass his 
inheritance to his daughter” (Numbers 27:8). 


Ravina said: The source for the halakha that a son precedes a daugh- 
ter is from here: “Who is next to him [hakkarov elav|” (Numbers 
27:11), teaching that the closer [karov] one is to the deceased, the 
earlier one is in the order of inheritance, and a son of the deceased is 
considered to be a closer relative to the deceased than the daughter. 


The Gemara asks: And what demonstrates the closeness of a son 
more than that of a daughter? That a son stands in place of his 
father to designate a Hebrew maidservant as a wife for himself and 
with regard to an ancestral field. The Gemara rejects this: This is 
not a valid proof, as designation cannot demonstrate that a son is a 
closer relative; a daughter is not subject to designation, because she 
obviously cannot marry the Hebrew maidservant. With regard to an 
ancestral field as well, the tanna establishes his ruling that a son is 
a closer relative than others from this same refutation: Is there 
levirate marriage except in a case where there is no son? And this 
applies also where there is no daughter. Rather, it is clear that the 
source for this halakha is as we answered initially. 


And if you wish, say instead that the halakha that a son precedes a 
daughter is derived from here, in the passage in the Torah addressing 
the inheritance of slaves, which states: “And you may make them an 
inheritance for your sons [livneikhem] after you” (Leviticus 25:46). 
One can infer: “Your sons,’ but not your daughters. The Gemara 
asks: If that is so, then when the verse states: “That your days may 
be multiplied, and the days of your sons [beneikhem]” (Deuter- 
onomy 11:21), should one infer that this too means: “Your sons,” but 
not your daughters? Is it not obvious that daughters are also worthy 
of receiving the blessing of longevity? 


The Gemara answers: A blessing is different." In a verse that speaks 
of blessings, the term beneikhem should be understood in its broader 
sense, as “your children.’ In a verse that speaks of a halakha, it is to be 
understood in the narrower sense of “your sons.” 


§ The mishna teaches: And paternal brothers" inherit from one 
another and bequeath to each other. From where do we derive this 
halakha? Rabba said: It is derived from a verbal analogy between 
the word: Brothers, stated with regard to inheritance, and the word: 
Brothers, found in the verses concerning Jacob’s sons. When Jacob’s 
sons speak to Joseph, they state: “We, your servants, are twelve broth- 
ers, the sons of one man in the land of Canaan” (Genesis 42:13), and 
in the passage discussing inheritance the verse states: “And if he has 
no brothers, then you shall give his inheritance to his father’s brothers” 
(Numbers 27:10). Just as there, in the verse concerning Jacob’s sons, 
the word brothers is referring to paternal brothers and not maternal 
brothers, as the twelve of them shared only the same father, so too 
here, where this term is used with regard to inheritance, the verse is 
referring to paternal brothers and not maternal brothers. 


The Gemara asks: But why do I need this proof from the verse con- 
cerning Jacob’s sons? It is written in the passage concerning inheri- 
tance: “Then you shall give his inheritance to his kinsman who is next 
to him of his family, and he shall inherit it” (Numbers 27:11). When 
the term “family” is used in the Bible, one’s father’s family is called 
one’s family, while one’s mother’s family is not called one’s family, 
so that in all matters of inheritance, it is the patrilineal relatives who 
are taken into account. 


NOTES 
A blessing is different — 9K% 7373: 
be understood as applying broadly to 
people. Therefore, when the Torah sta 


Blessings should 
all of the Jewish 
es beneikhem in 


the context of a blessing it does not intend to limit the 


blessing to males. Moreover, there is no 
a blessing, so it is obvious that it applies 


such thing as half 
o one’s sons and 


daughters (Rashbam). The Ritva adds that this blessing 


is mentioned in the context of the pe 


rformance of the 


mitzva of mezuza, which is incumbent upon males and 
females equally, so it is logical that the blessing applies 


to all. 


HALAKHA 


And paternal brothers — Ax p pm: If a man dies 


without any offspring and his father 


is also no longer 


alive, his paternal brothers inherit from him (Rambam 


Sefer Mishpatim, Hilkhot Nahalot 1:3 
Hoshen Mishpat 276:1). 
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Rabbi Zekhary: 


PERSONALITIES 
a ben HaKatzav — a¥p7 ya 7131 a: Rabbi 


Zekharya ben HaKatzav was one of the early tanna‘im, and 


he lived in Jerus 


was already ac 
he leader of th 
in Rabbi Zekha 
seems that he 


alem while the Second Temple still stood. The 


exact period in which he lived is unknown, but it appears he 


ive when Rabban Yohanan ben Zakkai was 
e Jewish people, as statements are recorded 
rya ben HaKatzav’s name from that time. It 
ived a long life, and he testified, along with 


he disciples of 


Rabban Yohanan, before the Sanhedrin when 


it relocated to Yavne. It is known that Rabbi Zekharya was a 
priest, and he had to divorce his wife because he was strin- 


gent with regard to an ordinance of the Sages in the matter 
of priestly lineage. 
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The Gemara answers: Yes, it is indeed so that the verbal analogy 
is not needed to teach the halakha of inheritance, and when 
Rabba’s explanation was stated, it was stated with regard to 
the matter of levirate marriage, teaching that levirate marriage 
is performed only by a paternal brother but not by a maternal 
brother. 


§ The mishna teaches: And a man with regard to his mother 
inherits from her relatives but does not bequeath to her. The 
Gemara asks: From where are these matters derived? The 
Gemara answers: As the Sages taught: 


The verse states: “And every daughter who possesses an inheri- 
tance from the tribes of the children of Israel” (Numbers 36:8). 
Noting the plural in the phrase “from the tribes of the children 

of Israel,” the baraita asks: How can a daughter inherit land from 

two tribes? Rather, this is referring to a daughter whose father 

is from one tribe but her mother is from another tribe, and 

they both died, and she inherited from both of them. Therefore, 
it can be seen in this verse that a daughter inherits from her 
mother. 


The baraita continues: I have derived only that a daughter inher- 
its from her mother; from where do I derive that a son inherits 
from his mother as well? You can say an a fortiori inference: And 
just as a daughter, whose power is diminished with regard to 
her father’s property in that she does not inherit it when there 
is a son, yet her power is enhanced with regard to her mother’s 
property in that she inherits it; with regard to a son, whose 
power is enhanced with regard to his father’s property in that 
he is first in the order of inheritance, is it not logical that his 
power is enhanced with regard to his mother’s property? The 
baraita continues: And from the place that you came, i.e., from 
the inference that was just stated, one can say the following: Just 
as there, with regard to a father’s property, a son precedes a 
daughter, so too here, with regard to a mother’s property, ason 
precedes a daughter. This is the opinion of the first tanna. 


The baraita continues: Rabbi Yosei, son of Rabbi Yehuda, and 
Rabbi Elazar, son of Rabbi Yosei, said in the name of Rabbi 
Zekharya ben Hakatzav:" Both the son and the daughter are 
equal with regard to the mother’s property. What is the reason 
for his ruling? It is sufficient for the conclusion that emerges 
from an a fortiori inference to be like its source. According to 
this principle, a halakha derived by means of an a fortiori infer- 
ence cannot go beyond the halakhot of the source from which it 
is derived. Since the halakha that a son inherits from his mother 
was derived via an a fortiori inference from the halakha that a 
daughter inherits from her mother, it cannot be that this infer- 
ence should lead to the conclusion that a son precedes a daughter 
in inheriting from their mother. 


The Gemara asks: And doesn’t the first tanna also interpret 
verses employing the principle of: It is sufficient for the con- 
clusion that emerges from an a fortiori inference to be like its 
source? But the principle of: It is sufficient, which limits the 
extent of a fortiori inference, is found in the Torah, so how could 
he disagree with it? 
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As it is taught in a baraita that explains the hermeneutical prin- 
ciples: How does an a fortiori inference work? The verse states 
with regard to Miriam, after she spoke ill of her brother Moses: 
“And the Lord said to Moses: If her father had but spit in her 
face, should she not hide in shame seven days?” (Numbers 
12:14). The verse is saying that if a father spits in the face of his 
daughter and reprimands her, she would feel shame for seven 
days. By an a fortiori inference it is derived that Miriam, who 
suffered the more severe reprimand of the Divine Presence,’ 
should be ostracized for fourteen days. Why then, was Miriam 
ostracized for only seven days? 


Rather, it is sufficient for the conclusion that emerges from 
an a fortiori inference to be like its source, so her punishment 
cannot be for longer than the punishment of one who is repri- 
manded by a father. In any event, the principle the begins with: 
It is sufficient, can be seen in this verse, so how does the first tanna 
rule that a son precedes a daughter with regard to a mother’s 


property? 


The Gemara answers: Generally, the first tanna also interprets 
verses employing the principle that begins with: It is sufficient, 
but it is different here with regard to inheritance, as the verse 
states: “And every daughter who possesses an inheritance from 
the tribes of the children of Israel” (Numbers 36:8). The verse 
juxtaposes the tribe of the mother to the tribe of the father. 
Therefore, the first tanna holds that just as with regard to the 
tribe of the father, i.e., inheriting from one’s father, a son pre- 
cedes a daughter, so too, with regard to the tribe of the mother, 
i.e., inheriting from one’s mother, a son precedes a daughter. 


The Gemara relates: Rav Nittai thought to perform an action, 
i.e., issue a ruling, in accordance with the opinion of Rabbi 
Zekharya ben HaKatzav, who taught that a son and daughter 
are equal with regard to inheriting from their mother. Shmuel 
said to him: In accordance with whose opinion do you wish to 
issue this ruling, in accordance with the opinion of Zekharya? 
Zekharya is nil [afes], i.e., his statement was not accepted 
as halakha. Rabbi Tavla performed an action, i.e., issued a 
ruling, in accordance with the opinion of Rabbi Zekharya ben 
HaKatzav. Rav Nahman said to him: What is this? Rabbi Tavla 
said to him: As Rav Hinnana bar Shelamya says in the name 
of Rav: The halakha is in accordance with the opinion of Rabbi 
Zekharya ben HaKatzav. Rav Nahman said to him: Go retract 
your ruling, and if you do not, I will take Rav Hinnana bar 
Shelamya out of your ear," i.e., I will punish you severely for 
ruling against the accepted halakha. 


NOTES 


An a fortiori inference to one reprimanded by the Divine 
Presence — Trw nim bp: The early commentaries discuss the 
following question: Why ‘should the a fortiori inference teach that 
the ostracism of one who was reprimanded by the Divine Presence 
be specifically fourteen days? Some add: Why not permanent 
ostracism? 


Rabbeinu Tam, cited in Tosafot as well as in Sefer HaYashar, 


explains this in accordance with the Gemara (Nidda 31a) that states 
that while every child inherits physical characteristics from both 


his mother and his father, it is God who gives life to the child. 
Therefore, God is deserving of double the honor of a parent. 


Others explain that the a fortiori inference teaches that some 
minimal amount of days should be added beyond the seven days 
resulting from the father’s reprimand. Since the halakhot of a leper 
require ostracism of at least one week, Miriam, who became a 
leper, would have been required to remain isolated for more time 
than that. Less than a week is not regarded as a significant amount 


of time with regard to a leper, so it follows that she would be 
ostracized for a second week (Rabbeinu Hayyim HaKohen; see 
Tosafot Yeshanim and Ritva). 

Other early commentaries say that none of these explanations 
are necessary, as it is the way of the Sages to phrase an a fortiori 
inference in a way that doubles the number mentioned in the 
source of the inference (Ramban; Ran). 


| will take Rav Hinnana bar Shelamya out of your ear — x332 
PxA row IKIN Vy: This expression appears several times 
in the Talmud. Both the Rashbam and Rashi explain that it is a 
threat to excommunicate the person until he retracts his ruling. 
Rabbeinu Gershom explains that it is a threat to confiscate the 
person's money because his ruling caused a litigant to pay money 
he did not owe. Other commentaries explain that this is a means 
of intimidation, intended to cause the person to change his mind 
and retract his ruling. 


LANGUAGE 
Nil [afes] - Daw: According to the Rashbam, the word 
afes is the same Hebrew word for lost or gone, as in 
the phrase in the verse: “Our money is gone [afes]” 
(Genesis 47:15). 
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NOTES 


He was embarrassed — 4»D2°x: The Rashbam explains 
that Rav Huna bar Hiyya in fact thought he had heard 
this from Rav Huna, but he was concerned that Rav Huna 
may have retracted his ruling. Alternatively, Rav Huna 
bar Hiyya began to doubt whether that was indeed the 
ruling he heard from him, and perhaps Rav Huna would 
deny having issued it. The Ritva explains that he was 
concerned that Rav Huna may have made the state- 
ment offhand, not as an actual halakhic ruling, or that 
Rav Huna would forget that he had said these words. 

By contrast, Rabbeinu Gershom explains that Rav 
Huna did not, in fact, state this ruling, but Rav Huna bar 
Hiyya quoted it in his name in order to buttress his ruling. 
He was embarrassed because he knew Rav Huna would 
eventually deny having said i 


~Œ 


His cloak [gulteih] is handsome - *x» mna: The Rash- 
bam explains that gulteih means a cloak, while the Ri 
igash says it is a type of hat. With regard to the state- 
ment itself, it is possible that Rabbi Simlai’s intention 
was merely to describe Rabbi Yehuda Nesia’s clothing. 
Others explain that Rabbi Yannai meant to say that Rabbi 
Yehuda Nesia was dressed in the garb of a Torah scholar. 
The Meiri writes that he may have been indicating that 
the man was wise and also had sterling character traits, 
as these attributes are likened to a person’s clothing, 
which is visible to others. 


Its measurement is like the measurement of sack- 
cloth — pw mny’w: Rabbi Yannai meant that the cloth 
was thick and of low quality, like sackcloth. Therefore, 
with regard to the halakhot of becoming susceptible 
to ritual impurity, the measurement of a garment that 
renders it susceptible is four handbreadths by four hand- 
breadths and not three by three, as in the case of articles 
of clothing (Rashbam). The Meiri explains that the state- 
ment was meant metaphorically: Rabbi Yannai discerned 
immediately from the conduct of Rabbi Yehuda Nesia 
that he was not a distinguished man, and the statement 
that his clothing was like sackcloth is an allusion to his 
character in general. 
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Rabbi Yehuda Nesia - ngwa 13977 °31: This appears to be Rabbi 
Yehuda Nesia 1, grandson of the first Rabbi Yehuda Nesia, who 
in turn was the grandson of Rabbi Yehuda HaNasi, the redactor 
of the Mishna. He was not as great a scholar as his forefathers. It 
is possible that in his time the leadership of the community was 
already separate from the leadership of the yeshiva, so that he 


The Gemara relates further: Rav Huna bar Hiyya thought to per- 
form an action, i.e., issue a ruling, in accordance with the opinion 

of Rabbi Zekharya ben HaKatzav. Rav Nahman said to him: 

What is this? Rav Huna bar Hiyya said to him: As Rav Huna says 

that Rav says: The halakha is in accordance with the opinion of 
Rabbi Zekharya ben HaKatzav. Rav Nahman said to him: Shall 

I send a messenger to Rav Huna to ask him if that is indeed what 
he said? Rav Huna bar Hiyya was embarrassed," as he was not 
certain that Rav Huna actually said this ruling. Rav Nahman said 

to him: Now, if Rav Huna were to have died, you would have 

been brazen enough to say before me that this is what he said, but 
since he is still alive, you cannot be so brazen. 


The Gemara asks: And he, Rav Nahman, in accordance with 
whose opinion does he hold? As there were various sages who 
ruled in accordance with the opinion of Rabbi Zekharya ben 
HaKatzav, why did Rav Nahman not agree? The Gemara answers: 
He holds in accordance with this statement of Rav and Shmuel, 
who both say: The halakha is not in accordance with the opinion 
of Rabbi Zekharya ben HaKatzav. 


The Gemara relates: Rabbi Yannai, who had already grown old and 
whose eyes were dim, would walk leaning on the shoulder of 
Rabbi Simlai, his attendant, and Rabbi Yehuda Nesia” came 
toward them. Rabbi Simlai said to Rabbi Yannai: The person who 
is coming toward us is handsome and his cloak is handsome." 
When Rabbi Yehuda Nesia reached him, Rabbi Yannai felt his 
cloak and said to Rabbi Simlai: Concerning this cloak, its mea- 
surement with regard to the halakhot of ritual impurity is like the 
measurement of sackcloth,’ meaning it was a cloak of inferior 
quality, as it was thick and rough. 


When Rabbi Yehuda Nesia met Rabbi Yannai he asked him: From 
where is it derived that a son precedes a daughter with regard to 
the mother’s property?" Rabbi Yannai said to him: As it is writ- 
ten: “And every daughter who possesses an inheritance from the 
tribes of the children of Israel” (Numbers 36:8). The verse juxta- 
poses the tribe of the mother to the tribe of the father. This 
teaches that just as with regard to the tribe of the father a son 
precedes a daughter, so too, with regard to the tribe of the mother, 
a son precedes a daughter. Rabbi Yehuda Nesia said to him: If so, 
if these two halakhot are in fact juxtaposed, the following should 
also be derived: Just as with regard to the inheritance of the 
father’s tribe a firstborn takes a double portion, so too, with 
regard to inheritance from the mother’s tribe, when he inherits 
from his mother a firstborn takes a double portion. 


PERSONALITIES 

The role of the Nasi was mainly ceremonial and political. 
Nevertheless, this Rabbi Yehuda Nesia was a Torah scholar and 
learned from Rabbi Yohanan and Reish Lakish and their students. 
His Torah statements are mentioned periodically in the Babylo- 
nian Talmud and even more so in the Jerusalem Talmud. He was 
succeeded by his son, Rabban Gamliel v. 


was not the head of the yeshiva, and that role was fulfilled by 


Rabbi Yohanan. 


A son precedes a daughter with regard to the mother’s prop- 
erty - ONT D323 nab DTpw ja: Ifa mother dies, her son or his 
offspring inherit her property. If she had no sons or offspring of 
sons, her daughter or her daughter's offspring inherit her property. 
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HALAKHA 


This is due to the fact that, as Rav and Shmuel rule later, the 
halakha is not in accordance with the opinion of Rabbi Zekharya 
ben HaKatzav (Rambam Sefer Mishpatim, Hilkhot Nahalot 1:3; 
Shulhan Arukh, Hoshen Mishpat 276:1, 4). 
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He said to his attendant: Take me away from here, as this man, 
Rabbi Yehuda Nesia, does not desire to learn" but is instead rais- 
ing difficulties that are easily resolved. And what is the reason he 
does not receive a double portion? Abaye said: The verse concern- 
ing the double portion received by a firstborn son states: “By 
giving him a double portion of all that he has” (Deuteronomy 
21:17), indicating that he receives a double portion in all that he 
has, but not in all that she has. 


The Gemara asks: And why not say that this statement applies in 
the case of a bachelor who married a widow, i.e., a man who 
marries a woman who already has children from another man, so 
that the firstborn son is his firstborn but not hers, but in the case 
of a bachelor who married a virgin, so too the halakha will be 
that their firstborn son will take a double portion of his mother’s 
inheritance? 


Rav Nahman bar Yitzhak said: There is a different derivation 
teaching that halakha, as the same verse states: “For he is the first 
fruits of his strength [ono]” (Deuteronomy 21:17), indicating that 
the halakha of the double portion is stated with regard to his 
strength, but not her strength, thereby excluding a son who is the 
firstborn of his mother alone. 


The Gemara challenges: But that verse is required to derive the 
halakha of a child who came into the world after his mother gave 
birth to non-viable newborns" who did not reach the full term of 
nine months. This verse teaches that such a firstborn son should 
be a firstborn with regard to inheritance, even though he is not 
a firstborn with regard to the mitzva to redeem one’s firstborn son. 
How is this halakha derived from the verse? The term “his strength 
[ono]” is understood as referring to acute mourning [aninut], in 
the following manner: A firstborn son for the purpose of inheri- 
tance of land is only one whose father’s heart is pained about him 
when he dies, i.e., a son who lives beyond birth, excluding this 
non-viable newborn whose father’s heart is not pained about him 
when he dies. Therefore, the next viable son to be born after a 
non-viable newborn is considered the firstborn. 


The Gemara answers: If so, that the sole purpose of the term: 


“His strength” is to teach that halakha, let the verse say: For he 


” 


is the first fruit of strength [on], omitting the possessive “his, 
represented by the letter vav. What is derived from the more 
expanded term: “His strength [ono]; which indicates specifically 
the father’s strength? Conclude two conclusions from it, both 
with regard to mourning and with regard to the status of the 
firstborn as the father’s heir specifically. 


The Gemara raises a difficulty: But one can still say that this state- 
ment applies in a case of a widower who married a virgin, so that 
he already has a firstborn from his previous marriage who is the 
first fruit of his strength. And the son born to him and his second 
wife is not the first fruit of his strength, and it is this type of first- 
born who does not inherit a double portion of his mother’s estate. 
But in a case of a bachelor who married a virgin, so too the 
halakha will be that their shared firstborn son will take a double 
portion of his mother’s inheritance. 


Rather, Rava said: There is a different derivation teaching that 
halakha, as the same verse states: “The right of the firstborn is 
his” (Deuteronomy 21:17). The emphasis on “his” indicates that 
the primogeniture applies specifically to a man," and the primo- 
geniture does not apply to a woman, whether the woman is the 
one inheriting or is the legator. 


— NOTES — 
Does not desire to learn — abby ayp mvh: Rabbi Yannai 
means that because Rabbi Yehuda Nesia asked an unimport- 
ant question, it demonstrates that his intention was not to 
learn but to provoke (see Rashbam). 


HALAKHA 


Came into the world after non-viable newborns — "Nt xa 
Dba): A son born after a non-viable newborn is considered 
a firstborn with regard to inheritance. This applies even if 
the head of the non-viable newborn, or even his entire 
body, emerged when he was still alive. The Sma notes that 
the viable son is not considered a firstborn with regard to 
redemption (Rambam Sefer Mishpatim, Hilkhot Nahalot 2:10; 
Shulhan Arukh, Hoshen Mishpat 277:6). 


The primogeniture applies to a man — word mia baw: 

A firstborn receives a double portion of his father’s property 
but not of his mother’s, even if he is the firstborn of both 

his parents. He and his brothers share their mother’s prop- 
erty equally (Rambam Sefer Mishpatim, Hilkhot Nahalot 2:8; 
Shulhan Arukh, Hoshen Mishpat 278:1). 
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NOTES 

Andaman with regard to his wife — inwrs me wg: 
The Rashbam and other early commentaries write that 
the halakha that a husband inherits from his wife is 
not due to their family tie but due to a Torah edict. 
Therefore, even if the wife has a son, her husband, not 
her son, inherits from her. It appears from the Gemara's 
discussion here that there is no clear proof from the 
verses themselves that a husband inherits from his 
wife. 

The Rambam writes that it is midivrei Soferim, a 
halakha of the Sages. Although it is at times unclear 
what the Rambam means when using this term, as 
he does not always mean that it is by rabbinic law but 
merely that it is not explicitly mentioned in the Torah, 
he Kesef Mishne provides a proof that the Rambam is 
of the opinion that the halakha that a husband inherits 
rom his wife is indeed by rabbinic law. By contrast, the 
Ra‘avad and other authorities are of the opinion that it 
is by Torah law. The Ramah explains that according to 
he tanna of this baraita, the halakha that a husband 
inherits from his wife is a halakha transmitted to Moses 
rom Sinai. 


Subtract and add and interpret homiletically — puis 
pwn pin: The Ramah explains that this method 
of interpretation is employed with regard to halakhot 
hat were transmitted to Moses from Sinai whose 
sources are unknown. 
The early commentaries are puzzled by Rava's inter- 
pretation, as he had just challenged Abaye's interpre- 
ation, saying that one cannot cut up verses with a 
nife, as it were, then he proceeded to do the same. 
The Rashbam explains that the main thrust of Rava’s 
interpretation is not the adding and subtracting of 
etters but offering an alternative understanding. This 
is similar to the explanation of Rabbeinu Hananel, who 
says that subtracting and adding homiletically does 
not mean that the actual verse is modified. Rather, 
the Gemara is saying that this interpretation of the 
verse is possible only in the original Hebrew, but the 
verse cannot be translated in a manner that adheres to 
both the straightforward meaning and the homiletical 
interpretation. 
In an alternative explanation, the Rashbam writes 
that Rava is in fact adding and subtracting, but his 
modification of the verse is not as extreme as Abaye’s. 
As long as one does not transpose entire words, but 
merely transposes letters, it is considered adding 
and subtracting, which is acceptable. The Ri Migash 
explains that Abaye's interpretation of the verse is 
vastly more radical than that of Rava in that he not 
only deletes letters and transposes words, he also 
divides the verse into two topics, one topic of pass- 
ing the inheritance to a relative and the other of the 
husband's right to inherit from his wife. By contrast, 
Rava keeps the verse as discussing a single topic, does 
not transpose words, and does not even delete letters 
rom the verse. 


Is not necessary — P% ives: Rabbi Yishmael, in accor- 
dance with his general methodology, is of the opinion 
hat the Torah speaks in the language of people. This 
means that the methodology that utilizes changing 
he order of letters or words is inappropriate. He holds 
hat the halakha with regard to the husband's inheri- 
ance can be derived from several verses in the Bible 
itself. Although the halakha is not written explicitly, 
one can discern that it is an assumption underlying the 
entire passage detailing the halakhot of inheritance 
of land. 
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§ The mishna teaches: And a man with regard to his wife" inherits 
but does not bequeath. The Gemara asks: From where are these 
matters derived? The Gemara explains: As the Sages taught in a 
baraita: The verse concerning inheritance states: “And if his father 
has no brothers, then you shall give his inheritance to his kinsman 
[she’ero] who is next to him of his family, and he shall inherit it” 
(Numbers 27:11). This kinsman is one’s wife, and the Torah teaches 
that a husband inherits from his wife," as the Gemara will explain 
later. One might have thought that she would also inherit from him; 
therefore, the verse states: “And he shall inherit it,” with the word 
“it” written in the feminine “otah,’ which can also be translated as: 
Her. This teaches that it is he who inherits from her, but she does 
not inherit from him." 


The Gemara questions this explanation: But the verses are not 
written like this. The verse states that “his kinsman” inherits from 
the deceased, so that if that term is referring to one’s wife, a wife 
should inherit from her husband. Abaye said: Answer like this, i.e., 
as if the verse were split into two parts. The first part is: Then you 
shall give his inheritance to he who is next to him, which is a 
general statement with regard to the inheritance of relatives. The 
second is: His kinsman, and he shall inherit it, meaning that a 
husband inherits from his kinsman, referring to his wife. 


Rava said: Does a sharp knife cut verses? How can you split the 
verse, rearrange it and omit letters from its words? Abaye’s derivation 
rearranges the words and omits the letter lamed from the term “to 
his kinsman [leshe’ero |.” Rather, Rava said: This is what the verse is 
saying: And you shall give the inheritance of his kinsman [she’ero] 
to him. The letters should be arranged differently, removing the 
letter lamed from the word leshe’ero and the letter vav from the word 
nahalato and combining them to form the word lo, meaning: To 
him. Accordingly, the verse teaches that a husband inherits from his 
wife. The Gemara explains that Rava holds that the Sages subtract 
and add and interpret homiletically,’ meaning that letters can be 
removed from words and appended to each other, and a halakha 
can be derived from the new word formed by the combination 
of letters. 


The Gemara comments: And this tanna cites the halakha that a 
husband inherits from his wife from here, as it is taught in a baraita: 

“And he shall inherit it,” with the word “it” written in the feminine 

“otah,’ which can also be translated as: Her. This teaches that a hus- 
band inherits from his wife; this is the statement of Rabbi Akiva, 
similar to the derivation cited in the baraita above. 


The baraita quotes another tanna. Rabbi Yishmael says: This deriva- 
tion is not necessary," as the verse states: “And every daughter who 

possesses an inheritance from the tribes of the children of Israel 

shall be wife to one of the family of the tribe of her father” (Num- 
bers 36:8). The purpose of this mitzva was so that the land she inher- 
ited from her father’s tribe will not be transferred to another tribe 

upon her death. The verse speaks of a transfer of inheritance from 
one tribe to another by means of the husband, i.e., she must not 
marry a man from another tribe so that the land will not be trans- 
ferred to that tribe when her husband inherits from her upon her 
death. This indicates that a husband inherits from his wife. 


A husband inherits from his wife - inwx nx wyi byan: A hus- 
band inherits from his wife. This includes her usufruct property, 
even if the husband is not entitled to receive the profits (Sma), as 


HALAKHA 


inherit from his wife is by Torah law (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 1:8, 6:8 and Sefer Nashim, Hilkhot Ishut 12:3, 9, 22:1; 
Shulhan Arukh, Even HaEzer 57:1, 69:3, 90:1. 


well as her guaranteed property. He takes precedence over any 


other relative. According to the Rambam, the husband's right to 
inherit from his wife is by rabbinic law, but the Sages reinforced 
their ordinances by imposing upon them the severity of Torah law 


But she does not inherit from him — inix nov x7 peer: A wife 
does not inherit from her husband (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 1:8). 


(Beit Yosef, Derisha). The Ra'avad holds that the husband's right to 
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Rabbi Yishmael continues: And another verse states: “So shall no 
inheritance of the children of Israel transfer from tribe to tribe’ 
(Numbers 36:7), and another verse states: “So shall no inheritance 
transfer from one tribe to another tribe” (Numbers 36:9), also 
indicating that a husband inherits from his wife. 


Rabbi Yishmael continues: And the verse in the Prophets states: 
“And Elazar, the son of Aaron, died; and they buried him in the 
Hill of Pinehas his son, which was given him in Mount Ephraim’ 
(Joshua 24:33). And from where did Pinehas have" land that his 
father, Elazar, did not have? Rather, this teaches that Pinehas 
married a woman who inherited her father’s land, and she died 
and he inherited from her so that he had his own land. This also 
indicates that a husband inherits from his wife. 


Rabbi Yishmael continues. And the verse in the Writings states: 
“And Seguv begot Yair, who had twenty-three cities in the land of 
Gilead” (1 Chronicles 2:22). 


And from where did Yair have" land that his father, Seguv, did not 
have? Rather, this teaches that Yair married a woman who inher- 
ited her father’s land, and she died and he inherited from her so 
that he had his own land. This also indicates that a husband inherits 
from his wife. 


The Gemara proceeds to explain this baraita. What is the meaning 
of: And it states? Why is it necessary to provide additional proofs 
beyond the first verse? The Gemara explains: The first verse seems 
to prove the halakha that a husband inherits from his wife. And if 
you would say that the verse that rules that a woman who inherited 
land from her father cannot marry a man from another tribe is not 
concerned that he will inherit from her, but rather the verse is con- 
cerned about a transfer of inheritance from one tribe to another by 
means of the son who will inherit from his mother, as he belongs to 
his father’s tribe, but a husband does not inherit from his wife; 
therefore, come and hear another verse that is seemingly superflu- 
s: “So shall no inheritance of the children of Israel transfer 
from tribe to tribe” (Numbers 36:7). This teaches that a transfer of 
land could occur by means of the husband inheriting from her. 


And if you would say that this verse is also concerned with the 
transfer of the inheritance by means of the son, and that the seem- 
ingly superfluous verse is stated for another purpose, i.e., in order to 
establish that a woman who inherited land from her father and 
marries a man from another tribe will violate for that act a prohi- 
bition, namely: “So shall no inheritance of the children of Israel 
transfer,’ and a positive mitzva, namely: “Shall be wife to one of 
the family of the tribe of her father”; therefore, come and hear 
another verse that is seemingly superfluous: “So shall no inheri- 
tance transfer from one tribe to another tribe” (Numbers 36:9), 
which teaches that a transfer can occur by means of the husband 
inheriting from his wife. 


And if you would say that this verse is also concerned with the 
transfer of the inheritance by means of the son, and that the seem- 
ingly superfluous verse is stated for another purpose, i.e., in order to 
establish that a woman who inherited land from her father and 
marries a man from another tribe violates for that act two prohibi- 
tions and a positive mitzva; therefore, come and hear another 
proof that a husband inherits from his wife, from the verse: “And 
Elazar, the son of Aaron, died” (Joshua 24:33). 


D 


NOTES 


From where did Pinehas have, etc. — 13) pms pan: 
Even assuming that Eretz Yisrael was divided accord- 
ing to those who entered the land and not according 
o those who left Egypt (see 117a), one cannot say that 
Pinehas, who was an adult when the Jews entered 
Eretz Yisrael, received land in his own right. This is due 
o the fact that Pinehas was a priest, and the priests 
received their inheritance in specially designated cities. 
o priestly city was located within the land of the tribe 
of Ephraim. Therefore, if Pinehas had land, it could have 
been only from another source of inheritance (Ra'avad). 


NOTES 


And from where did Yair have, etc. — ^3) yyy paa ay: 
Tosafot ask: If Eretz Yisrael was divided according tothose 
who initially entered the land (see 117a), it is possible that 
Yair, who was of that generation, would have his own 
inheritance of land that he did not receive from his father. 
Why does the Gemara not consider this possibility? The 
Ramah suggests that Yair was actually born after the 
Jews entered Eretz Yisrael. 
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NOTES 


And if you would say that Pinehas did not inherit this land from 

his wife, but from his mother, as it was Elazar, his father, who 

married a woman who inherited land, and she subsequently 
died, and her son Pinehas inherited from her so that this verse 

proves the inheritance ofa son and not that of a husband; therefore, 
come and hear a proof from the verse: “And Seguv begot Yair” 
(1 Chronicles 2:22). 


Andifyou would say: That is the case there as well, that it was Yair 
who inherited it from his deceased mother, if so, why do I need 
two verses to teach the same halakha? This concludes the Gemara’s 
explanation of the baraita. 


Rav Pappa said to Abaye: From where do you know that this is 
how the verse should be understood? Perhaps I could actually say 
to you: A husband does not inherit from his wife, and the verses 
are concerned about a transfer of inheritance from one tribe to 
another by means of the son, as we explained, teaching that one 
who does so violates two prohibitions and a positive mitzva. And 
with regard to Yair, one could say that he purchased it from a third 
party and did not inherit it. And with regard to Pinehas as well, 
one could say that he purchased it from a third party. 


Abaye said to him: You cannot say that Pinehas purchased the 
land where he buried his father, as if so, the field would return 
to its original owner in the Jubilee Year (see Leviticus, chapter 
25), and it would be found that this righteous man, i.e., Elazar, 
is buried" in a grave in land that is not his. 


Rav Pappa asked further: Rather, say that in his capacity as a priest 
he came into possession of this land as a dedicated field." Pinehas, 
as a priest, may have owned the land by that means. Therefore, one 
can still say that a husband does not inherit from his wife, and the 
verses are concerned about a transfer of inheritance from one tribe 
to another by means of the son. 


Abaye said: Even if you say that her son and not her husband 
inherits from her, ultimately the inheritance is uprooted’ from 
the tribe of the mother and is moved to the tribe of the father, 
and the prohibition against her marrying a man from another tribe 
is not effective in achieving its goal. The verse speaks of a woman 
who inherited the land from her mother who is of a different tribe 
from her father (see 11a). Even if she marries a man from her own 
tribe, the inheritance will be transferred from her mother’s tribe 
to that of her, the woman’s, husband, as even if the woman’s son 
inherits, he is of his father’s tribe. 


It would be found that this righteous man is buried, etc. - 
^ NAP PTY NYAI: It is Mentioned in several places (see, e.g, 
100a) that people took great care to make sure they were buried 
in the graves of their ancestors and not in land belonging to 
strangers. See the Responsa of the Hatam Sofer, who writes that 
this Gemara is the source for the statement that one should 
purchase a burial plot for himself so as not to be buried in 
property that is not his own. With regard to Elazar, although 
he was not buried in his own land, since he was buried in his 
son's land it is not considered a disgrace (Tosafot Yeshanim). 


As a dedicated field — oan mw: If one dedicates an item 
to God and does not explicitly state that he is consecrating it 
for the purpose of Temple maintenance, it becomes the prop- 
erty of the priests, as the verse states: “Everything devoted 
in Israel shall be yours” (Numbers 18:14). This type of conse- 
crated property is referred to in the Mishna as hermei kohanim 
(Arakhin 28b). 

The Rashbam offers another explanation: The Gemara is 
referring to an ancestral field that was consecrated but was not 


redeemed before the Jubilee Year. It is then given to the priests. 
This explanation is opposed by the Ramban, who proves from 
Seder Olam that the Jubilee Year was not practiced until after 
the death of Elazar. 


Ultimately the inheritance is uprooted - xP x7 AID qio 
ana tcIpyra: The early commentaries disagree with regard 
to the meaning of this passage. There are two basic versions of 
the text, and the text here combines elements of both and can 
be interpreted in either direction (see Rabbeinu Gershom). All 
agree that Abaye's statement assumes that the biblical passage 
concerning the transfer of inheritance is discussing a woman 
who inherits land from two tribes, as the baraita (1114) explained. 
The disagreement is: In reference to what inheritance did Abaye 
made his statement? 

The Ri Migash here, as well as the Rashbam on 112b, is of 
the opinion that Abaye's statement is not meant as a response 
to Rav Pappa's statement but rather raises an independent 
difficulty concerning the verses. When a woman inherits from 
two tribes, a transfer of land is inevitable whether her husband 
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or her son inherit from her. Even if she marries a man from her 
father's tribe, because her mother is from another tribe, the land 
from her mother's tribe is eventually transferred away from its 
original tribe. This explanation accords with the standard ver- 
sion of the text, which reads: Abaye said. 

Another version of the text reads: Abaye said to him, mean- 
ing, he said to Rav Pappa. According to this version, Abaye’s 
statement is a continuation of the discussion between Abaye 
and Rav Pappa, and Abaye is responding to Rav Pappa's sug- 
gestion that the verse is dealing with the transfer by means of 
he son. Abaye claims that if in fact the verse speaks of trans- 
fer via the husband, it is possible to prevent the transfer of 
he inheritance beyond what occurred when this woman's 
mother married a man from another tribe, as Rav Ashi will 
ater explain. But if it speaks of transfer via the son, the inheri- 
ance will be transferred in any case, because the son’s lineage 
follows that of his father exclusively. This is the explanation 
of Tosafot, Rabbi Avraham Av Beit Din, Ba'al HaMaor, and 
Rabbeinu Gershom, according to the standard version of his 
commentary. 
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Rav Pappa rejects this: And from where do you raise your challenge? 
But perhaps it is different there, as the inheritance had already been 
transferred by the mother of the woman when she married the father, 
so that the Torah is no longer concerned with the continued transfer. 
When the parents of this now-deceased woman married, the land that 
her mother would eventually inherit was already thought of as being 
transferred away from the ownership of her mother’s tribe. Therefore, 
the fact that even if this woman’s son inherits from her, the fact that 
the land will permanently belong to a member of her husband's tribe 
is of no concern. Abaye said to him: We do not say, i.e., employ, the 
logic of: As it had already been transferred, since as long as this 
woman owned it, it still belonged to a person of the first tribe. 


Rav Yeimar said to Rav Ashi:" Even according to Abaye, who holds 
the verses teach that the husband inherits, there is still a difficulty. 
Granted, if you say the logic of: As it has already been transferred, 
this is how it can be understood that the verse is established as 
referring to both scenarios: The verse can be understood either with 
regard to a transfer by means of the son or with regard to a transfer 
by means of the husband. In both of these scenarios, the daughter’s 
marriage to a man from her father’s tribe is effective in ensuring that 
land she will inherit will not leave the tribe, because if she inherited 
it from her father it remains within the same tribe, and if she inherited 
it from her mother it had already been transferred when her mother 
married her father. 


But if you say that we do not say the logic of: As it has already been 
transferred, then even when she gets married to one of the family 
of the tribe of her father, what of it? But an inheritance is uprooted 
from the tribe of her mother, who had inherited land from her, the 
mother’s, father, to the tribe of her father, as her husband is from her 
father’s tribe. 


Rav Ashi said to him: There is a way that the transfer to another tribe 
can be avoided: Where we marry her to a man" whose father is from 
her father’s tribe and his mother is from her mother’s tribe, the 
transfer is avoided as the land retains the exact status as it had when 
it was in the woman's possession. 


The Gemara asks: If so, if a daughter who inherits land from both of 
her parents must marry a man whose father is from her father’s tribe 
and whose mother is from her mother’s tribe, this verse: “Shall be a 
wife to one of the family of the tribe of her father” (Numbers 36:8), 
should have said: Shall be a wife to one of the family of the tribe of 
her father and her mother. The Gemara replies: If it were written 
like this, I would say that even the opposite is permitted, that she 
may marry a man whose mother is from her father’s tribe and whose 
father is from her mother’s tribe. As long as she marries someone 
who is connected to both tribes, it is permitted. The verse therefore 
teaches us that the opposite is not permitted. 


The Gemara comments: Concerning the marriage of a woman who 
inherited land, it is taught in a baraita with regard to the transfer of 
the inheritance by means of the son, and it is taught in a baraita 
with regard to the transfer of the inheritance by means of the hus- 
band. The Gemara presents the baraitot: A baraita is taught with 
regard to the transfer of the inheritance by means of the son, as 
follows: “So shall no inheritance of the children of Israel transfer 
from tribe to tribe” (Numbers 36:7); that verse speaks of the trans- 
fer of the inheritance by means of the son. The Torah prohibits the 
woman from marrying a man from a different tribe since her son will 
inherit from her and thereby the inheritance will transfer away from 
its original tribe. 


NOTES 


Rav Yeimar said to Rav Ashi - ab wn mb was 


wr: | 


appears that Rav Yeimar’s statement is merely 


a repetition of Abaye’s question; this is how the Ri 


Migas 
was u 
has al 
defini 


explains it. The Rashbam explains that Abaye 
ncertain whether one says the logic of: As it 
ready been transferred, but Rav Yeimar was 
ive in the matter. 


We marry her to a man, etc. -^9 K123 AY Paya: 


The Ri 
were 
will in 


Migash notes that even though if the husband 
o predecease the wife, in which case her son 
herit from her, and in this case both of the 


son's parents are from the same tribe, nevertheless, 
the fact that his maternal grandmother is from the 


other 


tribe is sufficient to render this as not being 


an absolute transfer. 
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Do you say that this is with regard to the transfer of the inheritance 

by means of the son, or is it only with regard to the transfer of the 

inheritance by means of the husband? When it says: “So shall no 

inheritance transfer from one tribe to another tribe” (Numbers 

36:9), the verse is speaking with regard to the transfer of the inheri- 
tance by means of the husband. How do I realize the meaning of the 

verse: “So shall no inheritance of the children of Israel transfer from 

tribe to tribe” (Numbers 36:7)? That verse speaks of the transfer of 
the inheritance by means of the son. 


It is taught in another baraita:" “So shall no inheritance transfer 
from one tribe to another tribe” (Numbers 36:9); the verse speaks 
of the transfer of the inheritance by means of the husband. The 
Torah prohibits the woman from marrying a man from a different 
tribe since her husband will inherit from her, thereby transferring her 
inheritance away from its original tribe. 


Do you say that this is with regard to the transfer of the inheritance 

by means of the husband, or is it only with regard to the transfer of 
the inheritance by means of the son? When it says: “So shall no 

inheritance of the children of Israel transfer from tribe to tribe” 
(Numbers 36:7), the verse is speaking with regard to the transfer of 
the inheritance by means of the son. How do I realize the meaning 

of the verse: “So shall no inheritance transfer from one tribe to 

another tribe” (Numbers 36:9)? That verse speaks of the transfer of 
the inheritance by means of the husband. 


The Gemara comments: In any event, according to everyone," i.e., 
according to both baraitot, the phrase in the verse “from one tribe to 
another tribe” speaks of the transfer of the inheritance by means of 
the husband. The Gemara asks: From where is this inferred? The 
Gemara supplies a mnemonic." Rabba bar Rav Sheila said that the 
latter part of the verse states: “So shall no inheritance transfer from 
one tribe to another tribe; for the tribes of the children of Israel shall 
cleave each one [ish] to its own inheritance,’ alluding to the transfer 
by means of the husband, as the word “ish” means husband, in the 
context of: “Elimelech the husband [ish] of Naomi” (Ruth 1:3). The 
Gemara asks: But the word “ish” is written in both" of the verses. 
Therefore, both verses should be interpreted with regard to the transfer 
of the inheritance by means of the husband. 


NOTES 


It is taught in another baraita, etc. — 3) JP WIN: This version of 
the text is the same as the one the Rashbam, the Ramah, and the Rid 
had. According to this version, there are two baraitot that both arrive 
at the same conclusion, that the first verse (Numbers 36:7) speaks 
of a transfer due to the son and the second verse (Numbers 36:9) 
speaks of a transfer due to the husband. The difference between the 
baraitot is that the first baraita assumes that the phrase “another 
tribe” indicates that the second verse is referring to the husband, and 
the first verse must then refer to the son, while the second baraita 
begins with the assumption that each of the verses would in and 
of itself refer to the son, as he is a closer relative, and the second, 
superfluous verse must then refer to the husband. 


In any event, according to everyone - ni xnby 1T: As 
explained in the previous note, the inference that the verse: “So shall 
no inheritance transfer from one tribe to another tribe” (Numbers 
36:9), is referring to the husband is correct only according to the first 
baraita. Accordingly, the Rashbam explains that while the entire sen- 
tence: In any event, according to everyone, the verse “from one tribe 
to another tribe” speaks of transfer of the inheritance by means of 
the husband, is true of both baraitot, the subsequent question: From 
where is this inferred, is asked only according to the first baraita. 


The Gemara supplies a mnemonic [siman] — p3”: The term mne- 
monic seems out of place here, as there is no mnemonic presented 
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in the Gemara. Indeed, there are some manuscripts in which it does 
not appear. The Masoret HaShas understands that the word siman 
is actually the name of a Sage, as a similar name, Simon, frequently 
appears in midrashic sources and in the Jerusalem Talmud. Others 
suggest that there was a mnemonic recorded in the Gemara here 
but it was later deleted. The Ya'avetz attempts to reconstruct the 
mnemonic, and suggests that it was: Aleph, yod, mem, mem; which 
isa mnemonic for the words ish, yidbeku, matot, mimateh, which are 
words from the verses from which the Sages derive the halakhot of 
he transfer of inheritance. 


Ish is written in both, etc. — 131472 ND wx IA wre: Both 
verses include the word “ish” and the word “cleave”; how is it that 
he Gemara seems not to know this at the outset? Josafot comment 
hat the amora‘im did not always remember biblical verses by heart. 
Tosefot Rosh explains similarly. The Rashbam is of the opinion that 
he amora‘im were certainly proficient in all biblical verses and were 
aware that those words appeared in the first verse as well. Neverthe- 
ess, they thought the verse referred to the transfer of inheritance 
by means of a son, and the words “ish” and “cleave” were written 
o teach some other halakhot. The Gemara then challenges that 
his assumption cannot be the basis for inferring that the verse 
is referring to the transfer of inheritance by means of a husband 
(see Ritva). 
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Rather, Rav Nahman bar Yitzhak said a different explanation. 
The verse states: “Shall cleave,” and this term alludes to marriage, 
as in the context of: “And he shall cleave to his wife” (Genesis 

2:24). The Gemara raises a difficulty: But the term “shall cleave” 
is written in both of the verses. Therefore, both verses should be 

interpreted with regard to the transfer of the inheritance by means 

of the husband. 


Rather, Rava said a different explanation: The verse states: “The 
tribes of the children of Israel shall cleave,’ and tribes cleave 
to one another through marriage. Rav Ashi said another expla- 
nation: The verse states: “From one tribe to another tribe,’ and 
a son is not considered “another,” as he is an extension of his 
mother. 


§ Rabbi Abbahu says that Rabbi Yohanan says that Rabbi Yan- 
nai says that Rabbi Yehuda HaNasi says, and some determined 
it was in the name of Rabbi Yehoshua ben Korha: From where 
is it derived that a husband who inherits from his wife does not 
take in inheritance the property due" to the deceased as he does 
the property she possessed?" Instead of the husband inheriting 
the property that was due to her, that property is inherited by her 
other relatives, such as her son, or other relatives of her father. As 
it is stated: “And Seguv begot Yair, who had twenty three cities 
in the land of Gilead” (1 Chronicles 2:22). The Gemara asks: 
From where did Yair have land that his father, Seguv, did not 
have? Rather, this teaches that Seguv married a woman and she 
died in the lifetime of her potential legators, and her legators 
then died, and Yair, her son, not Seguv, her husband, inherited 
these inheritances from her. 


And it is stated: “And Elazar, the son of Aaron, died; and they 
buried him in the Hill of Pinehas his son” (Joshua 24:33). From 
where did Pinehas have land that his father, Elazar, did not have? 
Rather, this teaches that Elazar married a woman and she died 
in the lifetime of her potential legators, and her legators then 
died, and Pinehas her son, not Elazar her husband, inherited the 
property from her. 


And what is the meaning of: And it is stated? Why is it necessary 
to provide an additional proof beyond the first verse? The Gemara 
explains. And if you would say: In the verse concerning Seguv 
and Yair, it is Yair, not Seguv, who married a woman and she died 
and he inherited from her, and he did not inherit from his mother, 
the verse states: “And Elazar, the son of Aaron, died; and they 
buried him in the Hill of Pinehas his son” (Joshua 24:33), teaching 
that Pinehas inherited the land of those from whom his mother 
inherited, and Elazar did not. And if you would say that this land 
came into the possession of Pinehas as a dedicated field, as he 
was a priest, and he did not inherit it from his mother, the verse 
states: “His son,’ indicating that it was an inheritance that 
was fitting for him, i.e., Elazar, had his wife not predeceased her 
legators, and his son inherited it. 


§ The mishna teaches: And sons of sisters," i.e., nephews born 
to the sisters of the deceased, inherit from their maternal uncles 
but do not bequeath to them. It is taught in a baraita: This halakha 
applies to sons of sisters but not to daughters of sisters. 


HALAKHA 


That a husband does not take in inheritance the property 
due - ava dpi ivew yah: A husband who inherits from his 
wife inherits only the property she possessed at the time of her 


death, but he does not inherit property that was due to her, 
such as the inheritance from her father when she has no broth- 


ers, in the event that she predeceased her father (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 1:1 and Sefer Kinyan, Hilkhot 
Zekhiya UMattana 12:12; Shulhan Arukh, Even HaEzer 90:1 and 
Hoshen Mishpat 248:9). 


And sons of sisters — ning 25: If a man died without descen- 
dants and without a father, a paternal brother, or their offspring, 
the inheritance goes to the paternal sister of the deceased and 
her offspring (Rambam Sefer Mishpatim, Hilkhot Nahalot 1:3; 
Shulhan Arukh, Hoshen Mishpat 276:1). 


NOTES 


A husband does not take in inheritance the property 
due to the deceased as he does the property she pos- 
sessed — PITI K3 bon igy bya: The Gemara is refer- 
ring to property that his wife would have received as an 
inheritance but which she did not inherit in her lifetime since 
she predeceased her legators. In this event, her husband 
does not inherit the property when her relatives eventually 
die. Rather, if she left descendants, they inherit the property, 
and if she had none, a relative of her legator inherits it. 

Tosafot comment: Since her son would inherit this prop- 
erty while her husband would not, it should follow that her 
son, as her closer relative, should precede her husband in 
inheriting her own property as well. They explain that the 
inheritance a husband receives of his wife's property is not 
an indication that he is a closer relative but is an independent 
halakha, which applies only with regard to certain types of 
property. 


The verse states, his son — 433 X77 Wax: The Rashbam 
explains that the phrase written with regard to Pinehas’ 
inheritance: “Which was given him in Mount Ephraim” 
(Joshua 24:33), indicates that this land was given to him by an 
order of the court, even though Elazar had a potential right 
to inherit it. Rabbeinu Hananel explains that this is derived 
from the phrase “Pinehas his son” As it is known that Pinehas 
was Elazar's son, the phrase seems redundant. Its role is to 
teach that Elazar had a potential right to inherit that property, 
but he did not inherit it because a husband does not inherit 
property merely due his wife. Therefore, it was inherited by 
her son. The Ri Migash explains this matter similarly. 
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HALAKHA 


To precede - Dap): Males and their descendants precede 
females with regard to inheritance in any case where they 
are equally close to the deceased. Therefore, a nephew pre- 
cedes his sister with regard to inheriting from their uncle 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 1:1 and Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 276:4). 


NOTES 


And he shall inherit, etc. — 131 wn: The Rashbam explains 
hat the conjunctive letter vav in the term “and he shall 
inherit [veyarash]" teaches that even this inheritance, which 
appears last in the order of inheritance, follows the same 
principles as the ones preceding it. Each stage in the order 
of inheritance begins with the conjunctive vav, demon- 
strating that it is connected to the principle mentioned at 
he outset, that a son precedes a daughter. 


A secondary inheritance - mw Away: The Rashbam 
explains that the primary inheritance is the son’s inheri- 
ance from a parent, as he precedes all other heirs, includ- 
ing a daughter. The secondary inheritance is one inherited 
by the brothers of the deceased, who follow the son in 
he order of inheritance. Accordingly, the next heirs on the 
ist would be called the tertiary, quaternary, and so forth. 

Others explain that a primary inheritance is that which 
he children inherit from their parent, and all other inheri- 
ances are called secondary inheritances (Ri Migash; Rabbi 
Avraham Av Beit Din). Tosafot explain that all inheritances 
mentioned explicitly in the Torah are called primary inheri- 
ances, while secondary inheritances are those that do not 
appear explicitly in the Torah, including that of a grandson 
or granddaughter descended either from the son or the 
daughter of the deceased, whose right to inherit is dis- 
cussed later in this chapter (115a). 


To be considered a matter of judgment - }°7 nim: The 
Rashbam explains that the novelty here is that the division 
of an inheritance is not akin to a division of property by 
partners, which does not require court supervision. There- 
fore, it must be done only during the daytime. Josafot, 
citing Rabbeinu Yitzhak of Dampierre, disagree with the 
Rashbam. According to their interpretation, the novelty is 
hat if three people are present at the time the sick person 
declares his will, they are considered judges even though 
hey were not formally appointed as such, and, as they 
constitute an official court, none of the heirs can contest 
heir decision or insist that the matter be adjudicated in 
another court. Rabbi Avraham Av Beit Din explains the mat- 
er differently. He holds that a more general principle is 
being taught here: The halakha that requires adjudication 
of inheritances to take place during the daytime applies 
equally to all matters of judgment. 


D 


LANGUAGE 

Was placed [ure‘a] — myx: Based on the context, the term 
ure'a means that a certain matter was categorized deliber- 
ately in a certain fashion. Some explain the literal meaning 
of the word urea as placed or timed, that this passage was 
placed together with a certain term, in this case, judgment. 
Others explain that it means to publicize or notify. 
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With regard to what halakha was this said? It is obvious that in 
principle daughters have the right to inherit from their maternal 
uncle, as the mother inherits from him. Rav Sheshet said: It is 
said to teach that where there are sons as well, they precede" the 
daughters in inheriting from their maternal uncle. 


Rav Shmuel bar Rav Yitzhak taught a baraita before Rav Huna: 
At the end of the passage discussing inheritance of land, the verse 
states: “Then you shall give his inheritance to his kinsman who is 
next to him of his family, and he shall inherit" it” (Numbers 27:11). 
The verse juxtaposes a secondary inheritance," that of one inher- 
iting from other relatives, to a primary inheritance, that ofa child 
inheriting from a parent. This teaches that just as with regard to a 
primary inheritance a son precedes a daughter, so too, with 
regard to a secondary inheritance a son precedes a daughter. 


§ Rabba bar Hanina taught a baraita before Rav Nahman: A 
verse in the passage concerning the double portion inherited by a 
firstborn states: “Then it shall be on the day that he causes his 
sons to inherit that which he has” (Deuteronomy 21:16). The 
addition of the phrase “on the day” teaches that it is specifically 
during the day that you may distribute inheritances, but you 
may not distribute inheritances at night. Abaye said to him: That 
cannot be the halakha, as, if that is so, it ought to be that only 
one who dies during the day is the one from whom his children 
inherit, but with regard to one who dies at night, his children do 
not inherit from him, and this is not the case. 


Abaye suggests a different interpretation of Rabba bar Hanina’s 
statement: Perhaps you said a distinction between day and night 
with regard to the adjudication of inheritances, as judges are 
permitted to sit only during the day. A proof for this distinction is 
as it is taught in a baraita: A verse in the passage concerning inheri- 
tance states: “And it shall be for the children of Israel a statute of 
judgment” (Numbers 27:11), teaching that the entire portion was 
placed [urea]! together to be considered a matter of judgment," 
subject to the procedural rules of a court matter. 


Abaye continues: And this is in accordance with the statement of 
Rav Yehuda, as Rav Yehuda says: In a case where there were three 
men who entered" a room to visit a sick person and the sick 
person desired to write a will in order to distribute his property 
following his death, if the visitors wish to do so they may write his 
will and sign it as witnesses. And if they wish, they may act in 
judgment, i.e., they may act as a court in the matter, since there are 
three of them. Therefore, they can determine that the will has the 
validity of an act of court and transfer the property to the heirs in 
their capacity as a court. But if only two came to visit the sick 
person, they may write the will and sign it as witnesses, but they 
may not act in judgment, since three are required to form a court. 
And Rav Hisda says: This halakha was taught only in a case where 
the three came to visit him during the day, 


HALAKHA 


Three who entered, etc., — 131 0333W nwhw: If two men 
visited a sick person and he declared before them how he 
wished to bequeath his property, they may write his will but 
they cannot adjudicate the matter. If there were three visitors 
and the sick person stated an irrevocable declaration of his 
will, then they may either write his will as witnesses or adju- 
dicate the matter, meaning that they have the authority to 
distribute the property to each heir according to his portion 
and rule concerning any uncertainties that arise with regard to 
the conditions of the will. None of the heirs can contest their 
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authority and insist on transferring the case to the jurisdiction o 
another court. 

This halakha applies when the sick person stated his wil 
during the day, but if he did so at night, the visitors are autho- 
rized only to write the will but not to act as judges, as judicia 
deliberations cannot take place at night. The Rema writes tha 
if they did adjudicate at night their judgment stands, but the 
Shakh disagrees (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
3:5-6; Shulhan Arukh, Hoshen Mishpat 5:2, and in the commen 
of Rema, 7:5, 253:1). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
Daf114. Amuda 


pania- meow say mba Dax 
WT INDYD NA PT PLY PN) 
WON PT Mwy W prey DWT? 

NDS A I PN PY 


Ta PIN TDN TW MP PY 
SDN AY 37 PIPO yt VD Y 
jay inisa ppoe pat bp 


NEIRT MP APP IWY 
‘iw wow sam 31 gT 
WA pans ayy — mina ny wpa 
rate APT NPD 1 papery 

ley stat woot wir) pawiw 


nu) ADDN PWN 31 VA 
v2 pY TY ana INT map 
xy ima tat eat ware) any 

por Pr Tp MOND 


but if they came at night," even if three men came to visit the sick 
person, they may write the will and sign it as witnesses but they 
may not act in judgment." What is the reason that they may not 
act in judgment the next day? It is because they are already wit- 
nesses to the will of the deceased, and there is a principle that a 
witness cannot become a judge," i.e., one who acts as a witness in 
a particular matter cannot become a judge with regard to that same 
matter? Rabba bar Hanina said to Abaye: Yes, it is indeed so; this 
is what I was saying. 


§} After mentioning Rav Yehuda’s ruling the Gemara cites a related 
dispute. It was stated: With regard to a transaction, until when 
may one of the parties renege" on the transaction? Rabba says: As 
long as they are seated in the same location they may renege 
on the transaction. Rav Yosef says: As long as they are dealing 
with that matter, i.e., they are still discussing that transaction, they 
may renege on it. 


Rav Yosef said: It stands to reason in accordance with my opinion, 
as Rav Yehuda says: In a case where there were three men who 
entered a room to visit a sick person and the sick person desires 
to write a will in order to distribute his property following his death, 
if the visitors wish to do so they may write his will and sign it as 
witnesses. And if they wish, they may act in judgment. And if it 
enters your mind that one may renege on a deal as long as they are 
seated in the same location, then let us be concerned that perhaps 
he will renege on his decision. How can the visitors act in judgment 
in a case where the matter has not been resolved, as the sick person 
may still change his mind? 


Rav Ashi said: I stated this halakha before Rav Kahana and I 
asked him: And according to the opinion of Rav Yosef, does it 
work out well? But even according to his opinion there should be 
a concern that perhaps he will renege on his decision, as Rav Yosef 
holds that one may renege on a transaction as long as the two parties 
are still dealing with that matter. Rather, what have you to say? That 
according to Rav Yosef, Rav Yehuda’s ruling applies where they 
withdrew 


They may write but they may not act in judgment - pania 
Pt pwiy pri: The witnesses cannot adjudicate the matter, 
because cases of monetary law may be adjudicated only dur- 
ing the daytime. The Rashbam explains that since they could 
not have served as judges at the time of the declaration of tha 
the sick man, they assumed the role of witnesses, and they 
cannot later serve as judges in this matter. By contrast, Tosafot 
explain that they cannot judge the matter on the following day tha 
based on what they had heard from the sick man the previ- 
ous night, as that would mean that the statement of the sick 


NOTES 


can still add stipulations to the agreement, or even renege on 
he transaction entirely (Rashba). The Ramban cites Rav Yehuda 
of Barcelona, who cites other early commentaries who hold that 
his is stated specifically with regard to the discussion at hand, 
of a sick person declaring how his property should be 
distributed after his death, as it is common for people to change 
heir minds in these matters. By contrast, Rabbeinu Tam holds 
this applies to any transaction, even one that has already 
been formalized with an act of acquisition. 

The majority of halakhic authorities rule in accordance with 


man had the status of testimony, which cannot be accepted the opinion of Rav Yehuda of Barcelona himself, who holds 


at night. 


A witness cannot become a judge — p91 MW w py: The 
Rashbam and others maintain that the principle that a witness 


cannot become a judge applies not only 


provided testimony but even to one who witnessed something 
related to the case and intended to testi 
moned to court to testify. Tosafot and most authorities hold 
that only one who actually testified is disqualified from serving 


as a judge in the matter. The Rid writes 


who testified may serve as a judge in the matter, provided it is 
determined that his testimony is not need 


With regard to a transaction, until when may one of the 
parties renege — Win nay TW pap: Even if a formal act of 


acquisition has already been performed, 


hat one can renege on a transaction after an act of acquisition 
has been performed only if the act of acquisition was done by 
means of a cloth, a symbolic act in which one of the participants 
raises a cloth to indicate acceptance of the agreement. If an 
act of acquisition such as pulling or lifting was performed, one 
cannot renege. Rabbeinu Yona explains that the reason for this 
distinction is that when one performs a physical act of acquisi- 
tion with the item he has full intent to carry out the transaction. 
When an acquisition by means of a cloth is performed, the act 
functions as more of a formality and one may not have resolved 
to complete the transaction. The Sages therefore provided a 
small window of time for one to renege on his decision. Rab- 
beinu Yona rules this way but adds that reneging will be effec- 
tive only if done within the time needed for speaking a short 
phrase, meaning almost immediately. 


o one who actually 


fy or who was sum- 


hat even a witness 


ed. 


he parties involved 


HALAKHA 


But at night, etc. - ^3) nya bay: Three men who witness 
an event are able to act as judges with regard to that matter 
even if they had intended to act as witnesses, provided that 
the event was witnessed during the day. If they witnessed it 
at night they cannot judge the matter based on their own 
knowledge, as a witness cannot become a judge. Neverthe- 
less, they may judge the case on the basis of testimony 
provided by others unless they were specifically summoned 
to testify (Ramban). Tosafot rule that even if they were sum- 
moned to testify, they may still judge the matter on the basis 
of the testimony of others (Rambam Sefer Shofetim, Hilkhot 
Edut 5:8; Shulhan Arukh, Hoshen Mishpat 7:5). 


A witness cannot become a judge — "1 M32 Ty py: One 
who acted as a witness in a matter cannot later adjudicate 
it as a judge, regardless of whether it is a case of monetary 
or capital law. This ruling applies only to cases that require 
testimony and adjudication by Torah law; in a matter where 
the requirement for testimony and judges is by rabbinic law, 
a witness can become a judge. Therefore, one who testifies 
that a bill of divorce was written and signed before him or 
one who is signed on a promissory note may judge a case 
involving these documents (Rambam Sefer Shofetim, Hilkhot 
Edut 5:8-9, 7:6; Shulhan Arukh, Hoshen Mishpat 7:5, and in the 
comment of Rema). 


With regard to a transaction, until when can one of the 
parties renege — WM MK TW Pp: If one sells an item or 
gives a gift to another, if the mode of acquisition is by means 
of a cloth, either party may renege on the deal as long as 
the matter is still being discussed, even if the transaction 
has already been formalized. The halakha is in accordance 
with the opinion of Rav Yosef. If the transaction is completed 
through any of the other modes of acquisition, such as tak- 
ing possession, pulling, passing, lifting, or payment, neither 
party can renege on the deal if they did not do so within the 
time required to speak a short phrase (Rambam Sefer Kinyan, 
Hilkhot Mekhira 5:10; Shulhan Arukh, Hoshen Mishpat 195:6). 
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NOTES 


And the halakha is in accordance with the opinion of Rav 
Yosef, etc. -1319p ATT PIM xnabm: Although the halakha is 
usually in accordance with the opinion of Rabba in his disputes 
with Rav Yosef, it is in accordance with Rav Yosef’s opinion in 
these three cases. The early commentaries note that the issue of 
ahalfis not, in fact, subject to a dispute between Rabba and Rav 
Yosef. Rather, Rav Yosef stated a ruling that Abaye questions, and 
Rav Yosef responds to Abaye. Accordingly, the Ramban suggests 
that it was known that Abaye's questions were asked in the 
name of Rabba. Josafot explain that since it is known that Rav 
Yosef was ill and began to forget his studies as he aged, it might 
have been assumed that the halakha is not in accordance with 
his opinion even when his ruling is not disputed. The Gemara 
herefore states explicitly that the halakha is in accordance with 
his opinion in this case. 

Since the Gemara emphasizes that the halakha is in accor- 
dance with Rav Yosef’s opinion in these cases in particular, 
here is discussion among the early commentaries whether 
he halakha is in accordance with Rabba’s opinion in all other 
cases (Rif; Tosafot), or only those found in this tractate, with 
he halakha being decided at times in accordance with the 
opinion of Rav Yosef in other tractates (Rabbi Avraham Av Beit 
Din; Rabbi Yitzhak Karkusha). The Ramban suggests that, in 
general, the halakha in all other cases is decided in accordance 
with the opinion of Rabba, although there are exceptions to 
this principle, as is the case with regard to many principles 
throughout the Talmud. 


HALAKHA 

The husband does not inherit property through his wife 
while in the grave - 32393 iny nx wri byan px: The Ram- 
bam writes that if a husband predeceases his wife, his relatives 
do not inherit her property through him when she dies; rather, 
the wife's own relatives inherit her property. This halakha is not 
found in the Shulhan Arukh, which does quote the halakha 
stated in the Gemara (113a) that a husband does not inherit 
the property of his deceased wife's relatives even though she 
would have done so had she been alive, and appears to have 
understood this Gemara as referring to that halakha (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 1:11-12; Shulhan Arukh, Even 
HaEzer 90:1). 


The son does not inherit property through his mother while 
in the grave — Tapa tats ny wri J27 px: If a childless son 
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maA NK nw 
predeceases his mother, his paternal brothers do not inherit TE ET 
her property through him based on the fact that he would have 
inherited her property had he been alive. Rather, the property 
is inherited by her relatives (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 113, 5:6; Shulhan Arukh, Hoshen Mishpat 276:5, 280:10). 
NOTES 


This teaches us - P yawn Xp XI: Since the mishna repeats 
these halakhot, the association and comparison between the 
inheritance of the husband and the inheritance of the son is 
emphasized. The maternal uncles are mentioned here along 
with these inheritors to keep to a parallel structure (Rashbam). 


The husband does not inherit property through his wife 
while in the grave — 1473 inwx NX wi byan px: The precise 
meaning of this statement is the subject of dispute among 
the early commentaries. Some explain that it is a reference 
to the halakha mentioned on 113a, and they understand it to 
mean that a husband does not inherit property due to his 
deceased wife as he does the property she possessed. That is, 
if she predeceases her relatives, the husband does not inherit 
their property through his deceased wife. Rather, the property 
is inherited by her own relatives (Rashbam; Rabbeinu Hananel; 
Rabbeinu Gershom Meor HaGola). 

Many other commentaries disagree with this explanation, as 
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from discussing that matter to discuss a different matter, so he 
can no longer renege on his decision. So too, according to Rabba, 
one can explain that Rav Yehuda was referring to a case where 
they arose and then sat down again. Although no support for 
Rav Yosef’s opinion was adduced from Rav Yehuda’s ruling, the 
Gemara nevertheless states: And the halakha is in accordance 
with the opinion of Rav Yosef" in the disputes concerning the 
division ofa field, discussed above (12b), reneging while they are 
discussing the same matter, discussed here, and a half of one’s 
property, discussed below (143a). 


§ The mishna teaches that a woman bequeaths to her son, her 
husband, and her maternal uncles, but she does not inherit from 
them. The Gemara asks: Why do I need this as well? But it is 
already taught in the former clause: A man inherits from his 
mother and a man inherits from his wife. The halakha stated in 
this clause seems to be the same as that of the other clause. 


The Gemara answers: This teaches us" that the halakha of a 
woman who bequeaths to her son is similar to that of a woman 
who bequeaths to her husband: Just as with regard to a woman 
who bequeaths to her husband, the husband does not inherit 
property through his wife while he is in the grave," i.e. if a 
husband predeceases his wife, then his relatives, such as children 
from another marriage, do not inherit the wife's property through 
him but rather the wife’s own relatives inherit her property, so 
too, the same halakha applies with regard to a woman who 
bequeaths to her son, that the son does not inherit property 
through his mother while he is in the grave’ in order to 
bequeath to his paternal brothers. In both cases, the woman’s 
own relatives inherit her property. 


§ With regard to the halakha that a mother inherits from her 
son, the Gemara notes that Rabbi Yohanan says in the name of 
Rabbi Yehuda ben Rabbi Shimon: By Torah law a father inher- 
its from his son," and a woman inherits from her son’ if the 
father is no longer alive, as it is stated with regard to a woman 
receiving inheritance: “And every daughter who possesses an 
inheritance from the tribes of the children of Israel” (Numbers 
36:8). Since the plural term “tribes” includes both her father’s 
tribe and her mother’s tribe, the verse juxtaposes the tribe of the 
mother to the tribe of the father, in that just as with regard to 
the father’s tribe a father inherits from his son, so too, with 
regard to the mother’s tribe, a woman inherits from her son if 
the father is deceased. 


the statement of the Gemara would then be imprecise, as a son 
property due to his deceased mother as he does 
y she possessed. They therefore explain that the 
meaning here is that if the husband predeceases his wife, his 
relatives do not inherit her property through him when she dies 
igash; Ramah; Ramban). This is a dispute between 
the halakhic authorities as well, as the Rambam adopts the 
opinion of his teacher, the Ri Migash, while the Tur and Shulhan 
ion only the halakhic conclusion that emerges from 
the Rashbam’s understanding. The Gemara here is translated 


does inheri 
the proper 


(Tosafot; Ri 


Arukh men 


according to the understanding of Tosafot. 


her property, provided that her son had no children of his own 
(Rashbam). 


A father inherits from his son — i3 ny wy? arm: The same 
applies to his daughter (Rashbam) and any other descendants 
he may have, provided they have no children of their own. 


A woman inherits from her son — ma ne nw Aw: A 
woman inherits the property of her children if their father has 
died and the children are childless (Rashbam). Tosafot is per- 
plexed by this opinion in the Gemara, as it would then turn out 
that inheritance can be transferred from tribe to tribe through 
a mother inheriting from a child, while the verses seem to 


The son does not inherit property through his mother while 
in the grave - 1273 jax NX WIP 127 px: The meaning here 
is that if a son predeceases his mother, his paternal broth- 
ers do not inherit his mother's property through him, even 
though they would have inherited it upon his death had she 
predeceased him. Rather, the mother’s own relatives inherit 


indicate that this can occur only when a daughter inherits 
from her parents. Furthermore, the Torah states explicitly that 
the father's relatives inherit. Josafot therefore explain that the 
Gemara is referring specifically to the estate of the child of 
a female convert. If he has no other relatives, his property is 
inherited by his mother. 
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Rabbi Yohanan raised an objection to the opinion of Rabbi 
Yehuda ben Shimon from the mishna, which teaches: A woman 
with regard to her son, a woman with regard to her husband, and 
maternal uncles all bequeath to their respective relatives but do 
not inherit from them. The mishna states explicitly that a mother 
does not inherit her son’s property. Rabbi Yehuda ben Shimon said 
to him: With regard to our mishna, I do not know who taught 
it," i.e., I am not aware of any tanna who concurs with its ruling 
and it is not the accepted halakha. 


The Gemara asks: But let Rabbi Yohanan say to Rabbi Yehuda ben 

Shimon that the mishna is written in accordance with the opinion 

of Rabbi Zekharya ben HaKatzav, who, as noted on page 11a, 
does not derive the halakha that sons precede daughters with 

regard to the inheritance of their mother from the word “tribes.” 
Since Rabbi Yehuda ben Shimon’s ruling is based on a derivation 

from the word “tribes,” it stands to reason that Rabbi Zekharya 

disagrees with Rabbi Yehuda ben Shimon, and the ruling of the 

mishna is in accordance with Rabbi Zekharya’s opinion. 


The Gemara answers: The mishna cannot be interpreted in accor- 
dance with the opinion of Rabbi Zekharya ben HaKatzay, as it 
teaches: And the sons ofa sister inherit but do not bequeath, and 
a Sage taught that the mishna is referring only to sons ofa sister" 
and not to daughters of a sister, and we say: With regard to what 
halakha is there a distinction between the sons and daughters of 
a sister? And Rav Sheshet said: The distinction is meant to teach 
that where there are sons as well, they precede the daughters in 
inheriting from their maternal uncle. 


The Gemara continues: And if it enters your mind that the 
mishna is written in accordance with the opinion of Rabbi 
Zekharya ben HaKatzav, doesn’t he say: Both the son and the 
daughter are equal with regard to the mother’s property, as they 
inherit equally? The mishna stands in contraposition to Rabbi 
Zekharya’s ruling, and therefore it cannot be written in accordance 
with his opinion. 


The Gemara asks: And the tanna of our mishna, whichever way 
you look at it, is inconsistent: If he interprets the word “tribes,” 
then a woman also should inherit from her son," as noted above 

(114b). And if he does not interpret the word “tribes,” then from 

where is it clear to him that a son precedes a daughter with 

regard to the property of the mother? Both halakhot are derived 

from the same source, so how can the tanna accept one and reject 

the other? 


The Gemara explains: Actually, the tanna of the mishna inter- 
prets the word “tribes,” but it is different here, with regard to a 
woman inheriting from her son, as the verse states: “And every 
daughter who possesses [yoreshet] an inheritance’ from the 
tribes” (Numbers 36:8), which teaches that a daughter inherits 
[yoreshet] from two tribes, but she does not bequeath to two 
tribes. She bequeaths only to her father’s tribe. 


The order of precedence with regard to 
MIS HINA heitasta If 


inheritances is this:" The verse states: 

a man dies, and has no son, then you shall pass his inheritance 
to his daughter” (Numbers 27:8). This teaches that a son pre- 
cedes a daughter. Additionally, all descendants ofa son precede 
a daughter. A daughter precedes the brothers of the deceased. 
Additionally, the descendants of a daughter precede the brothers 
of the deceased. Brothers of the deceased precede the uncles 
of the deceased. Additionally, the descendants of the brothers 
precede the uncles. 


NOTES 


I do not know who taught it — agag "a YT yg: The Rash- 
bam and others explain that according to Rabbi Yehuda ben 
Rabbi Shimon, the ruling of the mishna is not relied upon 
because it includes an inherent contradiction, as noted 
in the Gemara. Rabbeinu Gershom Meor HaGola writes 
that Rabbi Yehuda ben Rabbi Shimon could not identify 
another tanna who held in accordance with this mishna 
and therefore rejected its ruling. 


And a Sage taught, sons of a sister — mints 23 xam: The 
word taught [tana] indicates that this particular statement 
was meant to accompany the text of the mishna (see 
Rashbam). 


Who possesses an inheritance — mbna mw: The Rashbam 
explains that the word “possesses [yoreshet]” is apparently 
superfluous, as the verse could have stated: And every 
daughter subject to inheritance. The verse includes this 
word to convey the fact that a daughter only inherits from 
two tribes, i.e., those of her father and mother, but she does 
not bequeath to two tribes but to her father’s tribe alone. 
Accordingly, a mother's property may be transferred from 
her own tribe to her husband's tribe through her daughter, 
while a father’s property is not transferred to his wife's tribe 
through his children, as she does not inherit their estate. 


HALAKHA 


A woman also should inherit from her son — "33 TWX 
many wpm: A mother does not inherit the property of her 
children. The Rambam writes that this is known through 
tradition (Rambam Sefer Mishpatim, Hilkhot Nahalot 1:2 and 
Lehem Mishne there; Shulhan Arukh, Hoshen Mishpat 276:4). 


The order with regard to inheritances is this, etc. — 11D 
AD NIT JD nbn: A son and his descendants precede all 
others with regard to the inheritance of the deceased. If 
the son died with no offspring, the deceased's daughter 
and her descendants inherit. If she died with no offspring, 
the father of the deceased inherits. If the father has died, 
the deceased's brothers and their descendants inherit. If 
there are no brothers or descendants of brothers, then 
the deceased's sister and her descendants inherit. If the 
deceased had no sister, or if the sister died without descen- 
dants, then the deceased's paternal grandfather and his 
descendants, i.e., the deceased's uncles and aunts, inherit. 
If all these are no longer alive, then the deceased's paternal 
great-grandfather and his descendants inherit. This process 
may continue from generation to generation as far back 
as Jacob our Patriarch, until a fitting heir is found (Ram- 
bam Sefer Mishpatim, Hilkhot Nahalot 11-4; Shulhan Arukh, 
Hoshen Mishpat 276:1). 
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NOTES 


And a father precedes all of his descendants - otip ax 
iy oss bab: The exception to this is that the children of the 
deceased precede the father of the deceased, despite being the 
descendants of the father. 


Ein lo, investigate with regard to him [ayyein alav] - b px 
vy yy: That is, investigate whether he has a living son or a 
deceased son who has descendants who stand in his stead. The 
Rashbam explains that this interpretation is based on the fact 
that the word ein could have been written without the letter yod 
(see Kiddushin 4a). The addition of the yod indicates that it may 
be expounded to mean investigate [ayyein]. 


LANGUAGE 


Has no [ein lo] - b px: The word ein has two meanings. The 
first is: That which exists but is not present, as in: The child is not 
[hayyeled einennu] (Genesis 37:30). The second, which usually 
appears as ayin, is referring to that which does not exist at all. 
The interpretation here is that a son does not inherit his parent's 
property only where he is considered to no longer exist at all, 
as he has absolutely no descendants and is himself deceased. 


Perek VIII 
Daf115 Amud b 


NOTES 


How so — %3 Xi: Some understand this term to be a con- 
tinuation of the previous statement and interpret it as an a 
fortiori inference: If the heir of an inheritance can be deter- 
mined by tracing his lineage as far back as Reuben, certainly the 
deceased's own descendants are able to inherit (see Ritva). By 
contrast, the Rashbam explains that this is not a direct continu- 
ation of the previous statement. Rather, the Gemara has already 
assumed that an heir is to be determined by both the deceased's 
descendants and patrilineal relatives, and is asking by which 
means this is accomplished. 


That a tribe will not be eliminated - xvaw mbp Kbt: An allu- 
sion to this phrase is found in the verse: “For p the Lord, change 
not; and you, O sons of Jacob, are not consumed” (Malachi 3:6). 
Just as God will never change, so too, the sons of Jacob will 
never be consumed or rendered extinct. It is thereby guaranteed 
hat at least one descendant of each of Jacob's children will 
remain for eternity (Rabbeinu Barukh; Rashbam, citing Rab- 
beinu Hananel). 

There are those who question this assertion in light of the 
fact that Sennacherib had already exiled ten tribes of Israel, 
who then presumably became assimilated into foreign nations. 
n Margaliyyot HaYam (Sanhedrin 110b), it is noted that recent 
archeological findings, such as those unearthed by cuneiform 
ablets, reveal evidence that not all of the members of the tribes 
were exiled, and many of them assimilated into the tribes of 
Judah and Benjamin. There is a verse that supports this idea, 
referring to members of some of the ten tribes even long after 
he exile (see 11 Chronicles 30:11). It is noted in Margaliyyot HaYam 
hat the Gemara here also seems to provide evidence for the 
imited nature of the exile. 


= 
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This is the principle: Concerning anyone who precedes 
another with regard to inheritance, his descendants precede 
the other as well, and a father who inherits precedes all of 
his descendants." 


GE M ARA The Sages taught: The verse states: “If 


a man dies, and has no son, then you 
shall pass his inheritance to his daughter” (Numbers 27:8). I 
have derived only that a son precedes others with regard to the 
inheritance of the deceased; from where do I derive that a 
son of a son, or a daughter of a son, or a son of a daughter of 
a son also precedes the deceased’s other relatives? The verse 
states: “Ifa man dies, and he has no [ein lo]' son.” The word ein 
is written aleph, yod, nun. Therefore, the Sages read it as if it states: 
Investigate with regard to him [ayyein alav]," to search for 
descendants of his son, and give the inheritance to them if they 
are found. 


The next verse states: “And ifhe has no daughter, then you shall 
give his inheritance to his brothers” (Numbers 27:9). I have 
derived only that a daughter precedes others, except a son and 
his descendants, with regard to the inheritance of the deceased, 
from where then do I derive that a daughter’s daughter, or a 
son of a daughter, or a daughter of a son of a daughter also 
precede the deceased's other relatives? The verse states: “And if 
he has no [ein lo] daughter.” The word ein is written aleph, yod, 
nun. Therefore, the Sages read it as if it states: Investigate with 
regard to him [ayyein alav], to search for descendants of his 
daughter, and give the inheritance to them if they are found. 


The Gemara asks: How so," i.e., how is the investigation per- 
formed when he has no offspring at all? The Gemara answers: 
The family lineage that determines the inheritance is suc- 
cessively examined" up to Reuben, son of Jacob, i.e., the heirs 
are determined by investigating the family genealogy, and that 
investigation can extend all the way to Reuben, son of our 
forefather Jacob. The Gemara asks: And let it say: Until Jacob 
himself, rather than until Reuben, since if none of Reuven’s 
descendants survive, one would have to examine Jacob’s descen- 
dants. Abaye said in reply: It is learned as a tradition that a 
tribe will not be eliminated" entirely, and some descendants 
will always remain. 


HALAKHA 


Inheritance is successively examined - nwnwna mona: 
The estate of one who has no living descendants is inher- 
ited by his father, or his father’s descendants if the father is 
no longer alive. If the father also has no living descendants, 
then the inheritance is transferred to the deceased's paternal 


An act of the Sadducees — ppits Mwy: The conflicts 
between the Sages and the Sadducees manifested them- 
selves in both ideological and political areas. The Sadducees 
did not believe in the World-to-Come and rejected the hala- 
khic traditions espoused by the Sages, choosing to interpret 
the Torah according to their own rationale and understanding. 
Although the Sadducees themselves resorted to the enact- 
ment of various ordinances and devised their own inter- 
pretations of verses, these were not rooted in any tradition. 


BACKGROUND 


grandfather and his descendants, and so on, as far back as the 
tribe's patriarch, until the appropriate heir is located (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 1:3; Shulhan Arukh, Hoshen 
Mishpat 276:1). 


Additionally, though the Sadducees constituted only a minor- 
ity of the population, they enjoyed a good deal of political 
influence, as they were close with the later Hasmonean kings. 
They used this influence to exacerbate the conflict between 
the kings and the Sages, and to lessen the influence of the 
latter. As a result, the Sages responded in kind and rejected 
all Sadducee practices, even those acceptable from a purely 
halakhic perspective. 
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§ Rav Huna says that Rav says: With regard to anyone who says 
that a daughter of the deceased should inherit the estate of her 
father along with the daughter of the son" of the deceased, even if 
he is a prince of the Jewish people," one should not listen to him, 
as this is nothing other than an act of the Sadducees,* and runs 
counter to the ruling of the mishna that the descendants of a son 
inherit before a daughter. As it is taught in a baraita in Megillat 
Taanit, which describes various minor holidays on which it is forbid- 
den to fast or eulogize: On the twenty-fourth of Tevet, we returned 
to our law, i.e., the halakha was reestablished in accordance with the 
opinion of the Sages after having been dictated by the Sadducees. As 
the Sadducees would say: A daughter should inherit the estate of 
her father along with the daughter of the son of the deceased. 


The baraita continues: Rabban Yohanan ben Zakkai’ joined them 

to discuss their ruling, and said to them: Imbeciles, from where do 

you derive this ruling? And there was no person that answered him 

anything, except for one old man who was chattering at him and 

saying that itis an a fortiori inference: And just as a daughter of the 

deceased’s son, who comes to claim her inheritance from her grand- 
father by virtue of his son, inherits her grandfather’s property, so 

too, with regard to the deceased’s own daughter, who comes to 

inherit by virtue of the deceased, all the more so is it not clear that 

she should inherit his property? 


Rabban Yohanan ben Zakkai recited this verse about him: “These 
are the sons of Seir the Horite, the inhabitants of the land: 
Lotan and Shobal and Zibeon and Anah” (Genesis 36:20), and 
it is written: “And these are the children of Zibeon: Aiah and 
Anah” (Genesis 36:24). The first verse portrays Zibeon and Anah as 
brothers, while the second states that they are father and son. Rather, 
this teaches that Zibeon engaged in sexual intercourse’ with his 
mother and begot Anah, so that he was both Anah’s father and 
his brother. From the fact that the first verse equates Zibeon and 
Anah by referring to both of them as Seir’s sons despite Anah being 
a grandson of Seir, it is clear that grandchildren are equal to children, 
contrary to the Sadducees’ assertion. 


The Gemara interrupts the recounting of the baraita and questions 
Rabban Yohanan ben Zakkai’s inference: But perhaps there were 
two people named Anah, so that one Anah was Zibeon’s son, and 
the other his brother? Rabba said: I will state a matter that even 
King Shapur™ did not state. And who is this King Shapur? This 
cannot be a reference to Shapur, king of Persia; rather, it must be a 
moniker for someone else. He is Shmuel, whose legal rulings were 
accepted by the public like the edicts of a king by his subjects. Some 
state a different version, that it was Rav Pappa who said: I will state 
a matter that even King Shapur did not state. And who is this King 
Shapur? He is Rabba. The verse goes on to state: 
(Genesis 36:24), indicating that he is the same Anah mentioned 
initially, earlier in the verse. Accordingly, there was only one Anah, 
who was both Zibeon’s brother and Zibeon’s son. 


PERSONALITIES 


“This is Anah” 


Rabban Yohanan ben Zakkai — *x:3t }3 aM 127; Rabban Yohanan 
ben Zakkai headed the Sanhedrin after the destruction of the 
Second Temple. He was one of the greatest leaders in the history 
of the Jewish people. The youngest of Hillel the Elder's students, 
Rabban Yohanan ben Zakkai lived to an old age and served 
as the leader of the Jewish people for many years. The Sages 
said of him that there was not a single area of Torah that he 
neglected. Despite his prominence, he was a modest individual 
who greeted every individual he met, including gentiles in the 
marketplace. 

Even while the Temple stood he was acknowledged as a lead- 
ing Torah scholar, and most of the Sages of that generation were 
his students. When the Great Revolt erupted, Rabban Yohanan 
was strongly opposed to it, and attempted to resolve the con- 
flict peacefully. As one of the leaders of besieged Jerusalem, he 
was aware that the city would soon fall, and he succeeded in 


escaping with the help of several of his students in order to 
appear before the Roman general Vespasian, who received him 
warmly. When his prediction that Vespasian would be appointed 
emperor was fulfilled, Vespasian rewarded him by allowing him 
o establish a new center of Torah study and leadership in the 
city of Yavne. Rabban Yohanan took this opportunity to save the 
ife of Rabban Gamliel as well. 

In Yavne, Rabban Yohanan succeeded in instituting a wide 
range of ordinances that offered hope for Jewish continuity in 
he absence of the Temple, as well as ordinances that served to 
commemorate the Temple and heralded its ultimate rebuilding. 


The results of his efforts are integral to the modern practice of 


halakhic Judaism. His students taught Torah throughout Eretz 
Yisrael following the destruction of the Temple, and he served 
as a mentor for Rabban Gamliel of Yavne, who succeeded him 
as the acting Nasi. 
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HALAKHA 

Anyone who says that a daughter should inherit along 
with the daughter of the son, etc. - na WYA WKI bs 
"931]3i7 a oY: The inheritance of one who has left behind 
a daughter as well as a direct female descendant of a son 
is bequeathed exclusively to the latter. The halakha is 
the same with regard to siblings, as the daughter of the 
deceased's brother precedes his sister (Rambam Sefer 
Mishpatim, Hilkhot Nahalot 1:4; Shulhan Arukh, Hoshen 
Mishpat 276:2). 


NOTES 


Even a prince of the Jewish people - ww) yor 
Syrwray: The Rashbam understands this phrase to mean 
that even ifa respected and authoritative scholar issues 
such a ruling based on an a fortiori inference, his rul- 
ing is not accepted (see Rambam Sefer Shofetim, Hilkhot 
Mamrim 2:1). Some explain that this phrase is referring to 
one who is on his deathbed and declares that his estate 
should be divided equally between his daughter and 
his son's daughter. The Gemara teaches that although 
Rabbi Yohanan ben Beroka rules that one may bequeath 
his inheritance to whomever he chooses (see 130a), in 
his case the father's directives are ignored in order to 
repudiate the Sadducee practice. The Rashbam rejects 
his explanation. Other commentaries offer a third expla- 
nation: If a leader of the Jewish people wishes to enact 
a temporary ordinance due to unique circumstances 
hat will allow a daughter to inherit equally with a son's 
daughter, one does not listen to him (Tosafot; Rid; Meiri). 


This teaches that Zibeon engaged in sexual intercourse, 
etc. — In ipay Kaw aan: The Rashbam adds that since 
Anah is described as a son of Seir and is included in the 
list of “the inhabitants of the land,’ it is apparent that he 
was among Seir's heirs. Accordingly, it can be seen that a 
son of a son inherits equally with his uncles. Josafot are 
perplexed by this proof, as it relates only to the son of a 
son, and the subject of discussion is the daughter of a son. 
Rabbeinu Tam therefore writes that Anah was actually the 
name of a woman, Seir’s granddaughter. 


King Shapur — xaa via: The Rashbam explains that 
Shmuel was referred to as King Shapur because he was 
like a king with regard to monetary law, since his rulings 
were followed in that domain. The same can be applied to 
Rabba, as the halakha is almost always decided in accor- 
dance with his opinion against his disputant, Rav Yosef. 


BACKGROUND Ž 
Act of the Sadducees - ppity nwy: See facing page 
(page 112). 


King Shapur - xan iaw: Even in antiquity it was com- 
mon to assign sobriquets to well-known people, to such 
an extent that some became known by those names 
alone. The honorifics of Rabbi, for Rabbi Yehuda HaNasi, 
and Rav, for Rav Abba, are examples of this. This practice 
continued in the time of the early commentaries, with 
Rabbeinu Tam, whose given name was Ya'akov, being one 
prominent example. The name King Shapur in the Talmud 
is generally used to refer to Shmuel, one of the reasons 
being that he developed a friendship with a Persian king 
with this name. 


Relief of King Shapur | of Persia 
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NOTES 
That her right is enhanced with the brothers — 75) jaw 
poxg DIpiaa AM: This claim would be accepted even by 
the Sadducees because this halakha is stated explicitly in 


the Torah and is not based on the Sages’ interpretations, 


since Zelophehad’s daughters inherited their grandfather's 
property along with their uncles (Rashbam). 


114 


TON WIS TAK PIIL WOK 
mui: 4 


The baraita continues: The Sadducee said to Rabban Yohanan ben 
Zakkai: My teacher, you dismiss me with this" retort? I agree 
that the son of a son precedes a daughter, as the verse you quoted 
suggests; I am asserting that a daughter inherits together with the 
daughter of a son, and the verse you quoted has no bearing on 
that claim. Rabban Yohanan ben Zakkai said to him: Imbecile, 


role 


NOTES 
would precede the deceased's daughter in the event that there 


Rashbam, the Sadducee rejected Rabban Yohanan ben Zakkai’s 
proof because it related only to a son of a son, whereas the Sad- 
ducee was discussing the daughter of a son. Rabbeinu Tam, who 
holds that Anah was in fact Zibeon's daughter, explains that the 
proof was dismissed because it proves only that a daughter of 
a son inherits along with the deceased's sons, but not that she 


was no living son. The Ran suggests that the Sadducee held 
that the verse might refer to Anah as Seir’s son only because a 
grandfather may at times affectionately refer to a grandson as his 
own child, so this verse has no bearing on the laws of inheritance. 
The Maharsha explains that the Sadducee held that halakhot 
cannot be derived from the narrative portions of the Torah. 
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but will our perfect Torah not be as worthy as your frivolous 
speech, as your inference is fallacious: What is notable about the 
inheritance of a daughter of the deceased’s son? It is notable in 
that her right is enhanced in that she inherits from her paternal 
grandfather together with the brothers" of her father. Would 
you say that the same applies with regard to the deceased's daugh- 
ter, whose right to inherit is diminished in that she does not 
inherit from her father together with her brothers? The Sadducee’s 
a fortiori inference is thereby disproved. The Gemara concludes: 
And since the Sadducees had no counterargument, the Sages were 
victorious over them, and they established that day, the twenty- 
fourth of Tevet, as a minor festival to celebrate the establishment 
of the halakha in accordance with the opinion of the Sages. 


Having discussed the halakha of a son’s daughter’s right to inheri- 
tance, the Gemara cites a verse that relates to the matter. After the 
incident known as: The concubine in Gibeah, the men of the tribe 
of Benjamin numbered only six hundred, and each of these men 
had inherited large plots of land from their deceased relatives. The 
verse states: “And they said: They that are escaped must be as an 
inheritance for Benjamin, that a tribe be not blotted out from 
Israel” (Judges 21:17). 


Rabbi Yitzhak of the house of Rabbi Ami says: This teaches that 
the elders of that generation stipulated with regard to the tribe of 
Benjamin that a daughter of a son shall not inherit with the 
brothers of her father. Since the daughter of a son who inherits her 
grandfather’s property may later bequeath it to her husband, who 
may be from another tribe, the elders instituted this temporary 
ordinance in order to ensure that other tribes would not inherit 
large quantities of land belonging to the tribe of Benjamin, lest the 
tribe of Benjamin be left with little land of its own. 


§ The Gemara presents a related statement. Rabbi Yohanan says 
in the name of Rabbi Shimon ben Yohai: Concerning anyone 
who does not leave behind a son to inherit from him, the Holy 
One, Blessed be He, is filled with wrath [evra] toward him, as it 
is written here: “If a man die, and he has no son, then you shall 
pass his inheritance [veha‘avartem] to his daughter” (Numbers 
27:8), and it is written there: “That day is a day of wrath [evra]” 
(Zephaniah 1:15). The words “veha‘avartem” and “evra” share 
common root letters, whereby Rabbi Shimon ben Yohai interprets 
that God’s wrath may be the result of the inheritance passing to a 
daughter rather than a son. 
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The Gemara presents a related statement. Concerning the verse: 
“God shall hear, and humble them, even He that is enthroned of old, 
Selah; those that have no exchange, and fear not God” (Psalms 
55:20), Rabbi Yohanan and Rabbi Yehoshua ben Levi each inter- 
pret the verse in a different manner. One says that this is a reference 
to anyone who does not leave behind a son" to inherit from him, 
as he does not leave anyone to serve in exchange, i.e., as a replace- 
ment, for him; and one says that this is a reference to anyone who 

does not leave behind a student" to serve in exchange for him. 


The Gemara suggests: It may be concluded that it was Rabbi 
Yohanan who says that the verse is referring to one who does not 
leave behind a student, for Rabbi Yohanan, whose ten sons died 
in his lifetime, said to those he would console: This is the bone of 
my tenth son, to encourage them not to succumb to their sorrow. 
Since Rabbi Yohanan knew that he would not leave any sons to 
inherit his property, it is reasonable to assume that he interpreted 
the verse as meaning that God is full of wrath toward one who does 
not leave behind a student. The Gemara comments that it may be 
concluded that it was Rabbi Yohanan who says that the verse is 
referring to one who does not leave behind a student. 


The Gemara notes: And from this, that Rabbi Yohanan is the one 
who says that the verse is referring to one who does not leave behind 
a student, it follows that Rabbi Yehoshua ben Levi says the verse 
is referring to one who does not leave behind a son. 


The Gemara asks: But this cannot be, as Rabbi Yehoshua ben Levi 
would not go to a house of mourning [bei tamya]! to console the 
bereaved so as not to interrupt his studies, except to the house of 
one who died without any sons, as it is written: “Weep not for the 
dead, neither bemoan him; but weep sore for him that goes away” 
(Jeremiah 22:10), and Rabbi Yehuda says that Rav says that the 
verse is referring to one who departs from this world without leav- 
ing behind a male child. From the fact that Rabbi Yehoshua ben 
Levi would console specifically one who died without leaving a son, 
it is apparent that he does not hold that God is full of wrath toward 
such an individual. Rather, it must be that Rabbi Yehoshua ben 
Levi is the Sage who says that the verse is referring to one who does 
not leave behind a student. 


The Gemara notes: And from this that Rabbi Yehoshua ben Levi 
is the one who says that the verse is referring to one who does not 
leave behind a student, it follows that Rabbi Yohanan says it is 
referring to one who does not leave behind a son. 


The Gemara asks: This poses a difficulty from one statement of 
Rabbi Yohanan, that the verse is referring to one who does not leave 
behind a son, to another statement of Rabbi Yohanan, as he would 
say: This is the bone of my tenth son. The Gemara answers: It is not 
difficult: This statement, with regard to the bone of his son, is his, 
while that statement, with regard to the verse, is his teacher’s. 


LANGUAGE 


House of mourning [bei tamya] — K% A: Several interpreta- a ceremony in which people would accept the judgment of 


tions of this term have been suggested. Some write that the 
word tamya means bones in Aramaic, and the term therefore 
literally means: House of bones, referring to the bones of the 
deceased. The geonim and several early authorities had a vari- 
ant reading of the text in other sections of the Talmud in which 
this place was referred to as bei ta‘ama, the house of the reason. 
Rav Hai Gaon explains that this latter designation arose from 


Heaven. An attendant would turn to visitors and announce: 
Let the Rabbis ask the reason for which the mourners are in 
mourning, to which those assembled would respond: Blessed is 
the True Judge. Alternatively, it was called a house of the reason 
because it is a place where people seek to console the mourners 
by attempting to explain the tragedy that befell them. 


rom the publisher 


NOTES 

Who does not leave behind a son — 13 mara iw: The 
Ramah writes that this reference applies only to one who 
intentionally refrained from fathering children, and it is 
for this reason that God is filled with wrath toward him. 
Others note that based on the continuation of the Gemara 
discussing Rabbi Yohanan, it seems that even one whose 
children have died is included in this category. 


Who does not leave behind a student - man ipxw 
Tbn: This phrase refers to one who refused to teach 
Torah to others (Rabbeinu Gershom Meor HaGola). 
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BACKGROUND 


Mnemonic - p3: Because the Talmud was studied orally 
for many generations, mnemonic devices were devised to 
facilitate the memorization of, e.g., a series of halakhot and 
the order in which they were taught. 


NOTES 


Poverty in a person's household is more difficult, etc. - 
^D DIK by ima Jina nv mgp: Poverty is considered a 
particularly difficult hardship because it engenders conflict 
within the home (lyyun Ya‘akov). Alternatively, the pain of 
parents who see their children lacking food is unparalleled 
(Ein Eliyahu). 


Than fifty plagues — nian own: The number fifty 
is used here because Job states: “The hand of God has 
touched me,’ while the ten plagues in Egypt are described 
as: “The finger of God” (Exodus 8:15). If one finger is the 
cause of ten plagues, it follows that Job was afflicted with 
fifty plagues. This idea is found in the Passover Haggadah 
as well (Rashbam). 


The property of Esau — wy 193): Though Esau had many 
descendants, he is used as an example when discussing 
one who died with no children because both he and his 
descendants are deemed wicked (see Rashbam). 


HALAKHA 
A father precedes all of his descendants -5% DTP AKT 
Say gyi: The property of one who died with no descen- 
dants is inherited by his father, who precedes the brothers 
of the deceased (Rambam Sefer Mishpatim, Hilkhot Nahalot 
1:2; Shulhan Arukh, Hoshen Mishpat 276:1). 
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§ The Gemara continues with three homiletic interpretations by 
Rabbi Pinehas ben Hama, and provides a mnemonic’ to facilitate 
the memorization of these expositions: Hadad, poverty, and sage. 


The Gemara presents the first homiletic interpretation: Rabbi 
Pinehas ben Hama interpreted a verse homiletically: What is the 
meaning of that which is written: “And when Hadad heard in 
Egypt that David slept with his fathers, and that Joab the captain 
of the host was dead” (1 Kings 11:21)? For what reason is it that in 
the case of King David, sleeping was stated with regard to his 
demise, and in the case of Joab, death was stated with regard to 
his demise? He answers: Concerning King David, who left a son 
behind, sleeping was stated with regard to his demise, as it was not 
a complete death, while concerning Joab, who did not leave a son 
behind, death was stated with regard to his demise, as he left no 
son to succeed him. 


The Gemara asks: And is it so that Joab did not leave a son behind; 

but isn’t it written: “Of the sons of Joab: Obadiah, son of Jehiel” 
(Ezra 8:9)? Rather, concerning King David, who left a son as great 

as himself, sleeping was stated with regard to his demise, but 

concerning Joab, who did not leave a son as great as himself, death 

was stated with regard to his demise. 


The Gemara presents the second homiletic interpretation: Rabbi 

Pinehas ben Hama interpreted a verse homiletically, and derived 

that poverty in a person’s household is more difficult’ than 

fifty plagues," as it is stated: “Have pity upon me, have pity 

upon me, O you my friends; for the hand of God has touched 

me” (Job 19:21), and his friends were saying to him: “Take heed, 
regard not iniquity; for this have you chosen rather than poverty” 
(Job 36:21). Job, who suffered many plagues, was told by his friends 

that his suffering was preferable to poverty. 


The Gemara presents the third homiletic interpretation: Rabbi 
Pinehas bar Hama interpreted a verse homiletically: Anyone who 
has a sick person in his home should go to a sage, and the sage 
will ask for mercy on the sick person’s behalf, as it is stated: “The 
wrath of a king is as messengers of death; but a wise man will 
pacify it” (Proverbs 16:14). 


§ The mishna teaches that this is the principle: Concerning any- 
one who precedes another with regard to inheritance, his descen- 
dants precede the other as well, and a father precedes all of his 

descendants." Rami bar Hama’ raises a dilemma: With regard to 

the claim of a father of the deceased's father and the claim of the 

brother of the deceased's father, such as the claims of Abraham 

and Ishmael to the property of Esau," who was Abraham's grand- 
son and Ishmael’s nephew, which of them precedes the other and 

inherits the property? Rava said: Come and hear a proof from the 

mishna: A father precedes all of his descendants, therefore, Abra- 
ham would inherit, as Ishmael was his descendant. The Gemara 

asks: And why did Rami bar Hama have a dilemma; was he not 

aware of the statement of the mishna? 


Rami bar Hama - xam 32 727: Rami bar Hama was an importan 
ourth-generation Babylonian amora. Rami is an abbreviation oi 
Rav Ami. He was a student of Rav Hisda and a study partner o 
Rava. Rami bar Hama and his brother Rav Ukva bar Hama mar- 
ried the daughters of Rav Hisda. In a story related earlier in this 
ractate (12b), Rava and Rami bar Hama visited Rav Hisda and 
saw his young daughter sitting on his lap. Rav Hisda playfully 
asked her which of the Torah scholars she would prefer marrying. 
The girl diplomatically answered that she would like to marry 
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PERSONALITIES 


both, whereupon Rava responded that he would defer to his 
colleague. Ultimately, the daughter married Rami bar Hama, and 
after he died, married Rava. Rami bar Hama was known for his 
sharp intellect and sought to resolve all dilemmas posed to him 
by employing logical reasoning rather than by seeking to cite 
proof from the Mishna and baraitot, in contrast to the approach 
of his teacher, Rav Sheshet. The amora Ameimar was the son of 
Rami bar Hama's daughter. 
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The Gemara answers: Due to his keen mind," he did not analyze 
the mishna carefully. 


Rami bar Hama raised a dilemma: With regard to the claim of 
a father of the deceased’s father and the claim of the deceased’s 
brother, such as the claims of Abraham and Jacob to the prop- 
erty of Esau, who was Abraham's grandson and Jacob’s brother, 
which of them precedes the other and inherits the property? 
Rava said: Come and hear a proof from the mishna: A father 
precedes" all of his descendants, therefore, Abraham would 
inherit, as Jacob was his descendant. The Gemara asks: And why 
did Rami bar Hama have a dilemma; presumably, he was aware 
of the statement of the mishna? The Gemara answers: Rami bar 
Hama understood that the mishna teaches that a father precedes 
only his own immediate descendants, but not the descendants 
of his son. 


The Gemara notes that so too, it is reasonable to understand 
the mishna in that manner, as it teaches: This is the principle: 
Anyone who precedes another with regard to inheritance, his 
descendants precede the other as well. And if Isaac were alive, 
Isaac would precede Abraham and inherit Esau’s property. Now, 
also, when Isaac is not alive, Jacob should precede Abraham, 
because of the principle that the descendants of one who precedes 
another with regard to inheritance also precede the other. The 
Gemara affirms: Conclude from this clause of the mishna that 
the brother of the deceased precedes the grandfather. 


MI S H N A Zelophehad’s daughters" took three por- 


tions of land in the inheritance of Eretz 
Yisrael: Their father’s portion that he received because he was 
among those who left Egypt; and his portion that he received 
with his brothers in the property of Hepher, their father; and an 
additional portion that he received from Hepher because he was 
a firstborn," and a firstborn takes two portions of inheritance 
from his father. 


NOTES 


Due to his keen mind - mayn Jax: Rabbeinu Gershom Meor 
HaGola explains that since Rami bar Hama would review his 
studies at a brisk pace, he did not take the time to examine 
the details and implications of this particular mishna. The 
Rashbam explains that he did not examine the first dilemma 
because he was less concerned with it, as his primary purpose 
in raising it was to introduce the second dilemma, whose 
resolution is not mentioned in the mishna explicitly. 


And because he was a firstborn, etc. — 131 1134 TT": It is 
stated in the Jerusalem Talmud that just as one’s right to inher- 
itance is not negated by his death, and his children receive the 
inheritance due to him from his father, the descendants of a 
firstborn son receive his double portion of inheritance even 


A father precedes, etc. — 131 Dip 287: If one dies childless, 
his inheritance passes to his father, or, in the event of the 
father’s death, his father’s children. If the father himself also 
has no living descendants, then the inheritance passes to 
the deceased's grandfather and his descendants (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 1:3; Shulhan Arukh, Hoshen 
Mishpat 276:1). 


Zelophehad'’s daughters, etc. - 3) anaby nia: If one has 
two sons who both predeceased him, and one of them had 


HALAKHA 


if he predeceased his own father. Accordingly, Zelophehad’s 
daughters received their father's double portion of land from 
Hepher even though Zelophehad himself had already died. 
It should be noted that a firstborn inherits a double portion 
only from that which was in his father’s possession at the time 
of the father’s death, but not from that which his father had 
a legal right to but had not legally acquired (see Rashbam, 
Tosafot, and Ramban). In this case, Zelophehad was able to 
receive a double portion of Hepher's inheritance in Eretz Yis- 
rael even though Hepher had not legally acquired it, because 
Eretz Yisrael was considered to be in the possession of the 
Jewish people even before they actually conquered it. As a 
result, Zelophehad’s daughters were able to inherit a double 
portion from Hepher through their deceased father. 


one daughter and the other had three sons, the granddaugh- 
ter inherits half of his property and the three grandsons divide 
the other half. If the granddaughter's father was the firstborn, 
she inherits two-thirds of the property from her grandfather 
while the grandsons divide the other third. This is because 
the descendants of one who is entitled to an inheritance 
receive the inheritance through him (Rambam Sefer Mishpa- 
tim, Hilkhot Nahalot 1:5, 2:7; Shulhan Arukh, Hoshen Mishpat 
276:3, 277:15). 


0p ATA p : BAVA BATRA : PEREK VIII : 116B 


117 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
Daf 117 Amuda 


NOTES = ———_—_—_——_- 
Among those who left Egypt - w% si: Those who 
left Egypt did not actually receive their portions, as nearly 
all of that generation died in the wilderness. Rather, the 
allotment was made in accordance with the census that 
took place in the second year after the Exodus, with each 
adult male receiving a plot. The land was not divided 


equally among the members of the generation that actu- 


ally received shares of the land, but rather was divided as if 
it were an inheritance from their fathers. To illustrate: If one 
brother who left Egypt had five sons and another brother 
of that generation had one son, the five sons of the first 
brother would share a portion equal to that of the one son 
of the second brother. 


118 


BAVA BATRA ' PEREK VIII: 117A - PPAT pa 


ma Yi swat prea pn AA 
VID APN 


MEDD SIDI MWN? 137 NAT 
DKW YIN “apbnna min 
bye abny ogay niwon nigy 
YNI i ponn gy Dp MK TN 
roid TOK = Le rama 

hewn ny 


TAIM YPE ani mian 
aaf na nox WOK Y INT 
niwy apn me T Ky. vans 
mona awn zabr ogay nin 
mina bow obiyay nbn ban it 
Ixi DA POY Pn - Bbyaw 

JPD pew on 


sata ben qb dwar 2371 
ya yaw D prix raw omni 
wo amy ms 1345 oy te) sng 
b wm Jib m maw b 
bwwm oon bpi- 19x13 
Pra Dn w boi- maw 

mya PPM prim pax byy 


nix why 73 iyaw a 


G E M A The Gemara comments: In the mishna that 

teaches that Zelophehad and Hepher were 
entitled to portions in Eretz Yisrael, we learned in accordance 
with the opinion of the one who says: Eretz Yisrael was divided 
among those who left Egypt." 


The Gemara cites a baraita that presents three opinions as to how 
Eretz Yisrael was divided. As it is taught in a baraita that Rabbi 
Yoshiya says: Eretz Yisrael was divided among those who left 
Egypt, as it is stated: “According to the names of the tribes of 
their fathers they shall inherit” (Numbers 26:55), which teaches 
that the Jewish people would inherit Eretz Yisrael according to the 
names of their fathers, i.e., those who left Egypt. Rabbi Yoshiya 
continues: But how do I realize the meaning of the verse: “Unto 
these the land shall be divided for an inheritance” (Numbers 
26:53), which indicates that the land was to be divided among 
those recently counted in the wilderness, i.e., those who would 
enter Eretz Yisrael? He answers: “Unto these” teaches that the 
land will be divided among those who are like these people who 
were counted, in that they were adults above the age of twenty, to 
exclude the children," who were not entitled to a portion in Eretz 
Yisrael, as they were not of age at the time of the Exodus. 


The baraita presents a second opinion. Rabbi Yonatan says: Eretz 

Yisrael was divided among those who entered Eretz Yisrael, as it 

is stated: “Unto these the land shall be divided for an inheri- 
tance” (Numbers 26:53). But how do I realize the meaning of the 

verse: “According to the names of the tribes of their fathers they 

shall inherit” (Numbers 26:55)? This teaches that this inheritance 

is different from all other inheritances in the world, for in all 

other inheritances in the world, the living inherit from the dead, 
but here, the dead inherit from the living." In other words, the 

portions of land received by those who entered Eretz Yisrael were 

transferred to their fathers who left Egypt, and then inherited by 

the current generation, as the Gemara will now explain. 


Rabbi Yehuda HaNasi said: I will tell you a parable. To what is 
this matter comparable? To two brothers who were priests" and 
who were in one town. One brother has one son, and one brother 
has two sons, and the sons all went to the threshing floor to col- 
lect teruma. This brother, who has one son, takes one portion of 
the teruma from his child, and that brother, who has two sons, 
takes two portions from his sons. And the brothers then return 
with the three portions to their father, and then redivide the por- 
tions among themselves equally, so that each brother receives one 
and one-half portions. When the brothers give their shares to their 
children, the son of the first brother will receive all that his father 
had received, while the sons of the other brother will divide what 
their father had received. 


The baraita presents a third opinion. Rabbi Shimon ben Elazar 
says: 


Like these, to exclude the children — Dhan ny yin Trea: 
The term “unto these” is referring to anyone who was not at 
least twenty years old at the time of the Exodus, or, according 
to Rabbeinu Gershom Meor HaGola, at the time of entry into 


Eretz Yisrael. 


The dead inherit from the living - jm pwy ama: This means 
that if, for example, two brothers left Egypt and perished in the 
wilderness, after which five sons of one of the brothers and 
a single son of the other entered Eretz Yisrael together, the 


NOTES 


portions. Those six portions would then be transferred to their 
fathers, who together would receive six portions of the land 
posthumously. The sons would then inherit these portions from 
their fathers so that the five sons would receive three portions 
of land to be divided among all of them, while the single son 
would receive three portions of land for himself. 


Two brothers who were priests, etc. — 131 D713 pm 938: The 


Rashbam explains that the two brothers had agreed that they 
would equally divide the teruma that they receive. 


sons would receive one portion of land each, for a total of six 
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Eretz Yisrael was divided to these and to those," so as to uphold 
these two verses. How so? If one was from among those who left 
Egypt," he takes his portion along with those who left Egypt. If one 
was from among those who entered Eretz Yisrael, he takes his por- 
tion along with those who entered Eretz Yisrael. If one was from 
both here and there, i.e., he was among those who left Egypt and 
also entered Eretz Yisrael himself, he takes his portion from here 
and there, as he is entitled to two portions. 


The baraita continues: With regard to the twelve spies sent to survey 
Eretz Yisrael prior to the Jewish people's entry into the land, Joshua 
and Caleb took all of the spies’ portions of the land. Additionally, the 
protesters and the assembly of Korah did not have a portion of 
Eretz Yisrael. Nevertheless, their sons took portions of the land in 
the merit of their paternal grandfathers and in the merit of their 
maternal grandfathers if they were among those who left Egypt. This 
concludes the Gemara’s citation of the baraita. 


The Gemara asks: From where may it be inferred that this verse, 
which states: “According to the names of the tribes of their fathers 

they shall inherit” (Numbers 26:55), is written with regard to those 

who left Egypt; perhaps the verse was stated in reference to the 

progenitors of the tribes, and teaches that the land should be divided 

among the twelve tribes? The Gemara answers: The inference is 

from a verse, as it is written: “And I will bring you in to the land, 
concerning which I lifted up My hand to give it to Abraham, to Isaac, 
and to Jacob; and I will give it to you for a heritage: I am the Lord” 
(Exodus 6:8). This verse states that Eretz Yisrael is an inheritance for 

you from your forefathers, and this verse was told to those who left 

Egypt, indicating that those who left Egypt inherit the land. 


The Gemara presents a mnemonic device for the following series of 
questions posed by Rav Pappa to Abaye relating to the division of 
Eretz Yisrael: To the more; Zelophehad; and Joseph; contested; 
Manasseh; will count. 


The Gemara presents the first question. Rav Pappa said to Abaye: 
Granted, according to the one who says that Eretz Yisrael was 
divided among those who left Egypt, this is the meaning of that 
which is written: “To the more you shall give the more inheritance, 
and to the fewer you shall give the less inheritance” (Numbers 
26:54). The verse may be understood as teaching the novelty that even 
though the number of Jewish people entering Eretz Yisrael differed 
from the number who left Egypt, the land is nevertheless divided 
according to the numbers at the time of the Exodus, not according to 
the count at the time they received the land. 


NOTES 


To these and to those — tory byh: According to this opinion, 
the land was divided according to the number of people who 
left Egypt as well as according to the number of those who 
entered Eretz Yisrael. Anyone who was included in either one 
of these groups was entitled to a portion of land, and those 
who were included in both received two portions. The Rash- 
bam notes that Rabbi Shimon ben Elazar disagrees with Rabbi 
Yonatan and holds that there was no reversion of inheritance 
to the older generation. Rather, there was an additional portion 
that the current generation inherited from the earlier genera- 
tion that left Egypt. 


From among those who left Egypt, etc. — 131 WYA Nyin: If 
one left Egypt at the age of twenty or older and then perished 
in the wilderness, his sons, even those under twenty years of 
age at the time the Jewish people entered Eretz Yisrael, would 
divide the portion to which their father had been entitled. One 
who left Egypt under the age of twenty or one born in the 


wilderness who entered Eretz Yisrael would receive his own 
portion of land. 


From both here and there — ;x37a1 (N31: Since anyone who 
was between twenty and sixty years old at the time of the 
Exodus died in the wilderness, it seems that this phrase must 
be referring to someone whose father had left Egypt above 
the age of twenty, and who himself entered Eretz Yisrael over 
the same age. Such an individual would receive the portion to 
which his father was entitled for being among those who left 
Egypt, and receive his own portion as one who entered Eretz 
Yisrael (Rashbam; see Ri Migash and Ramah). 

The Rashbam explains that this expression is referring to one 
who himself was among both those who left Egypt and those 
who entered Eretz Yisrael. The Rashba points out that according 
to the straightforward understanding of the verses, only Joshua 
and Caleb would be included in this category. Tosafot write 
that it is possible that God's decree, which called for the entire 


generation that left Egypt to die in the wilderness, applied 
only to those who were between the ages of twenty and sixty. 
Accordingly, there may have been those who were over the age 
of sixty at the time of the decree, and who themselves entered 
Eretz Yisrael around the age of one hundred, and who therefore 
were entitled to two portions. The Ramah writes that based on 
he continuation of the baraita, it seems that Joshua and Caleb 
were not entitled to a second portion for being among those 
who entered the land, indicating that only those who entered 
he land under the age of sixty received a portion. 

The Ramah adds that, presumably, one who entered Eretz 
Yisrael under the age of twenty and whose father was not 
wenty years of age at the time of the Exodus would neverthe- 
ess receive a portion from his grandfather who was among 
hose who left Egypt. In fact, this is what was done for the 
children of the spies. 
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BACKGROUND 


This poses a difficulty [kashya] - XW: The commentaries 
point out that the term kashya suggests that although the 
question on a statement is strong, there may be a solution 
to the question. By contrast, the term teyuvta signifies a 
conclusive refutation of a statement, which indicates that 
the statement is indefensible. 


—— NOTES 
Due to the children - Dopp own: Most commentaries 
understand this phrase to mean that the tribe included 
many children who were under the age of twenty and 
ineligible to receive a portion of land; the tribe as a whole, 
therefore, would receive too small a portion of land. By 
contrast, the Rashbam understands that there were many 
underage orphans among the members of this tribe, 
whose grandparents’ children did not enter Eretz Yisrael. 
Therefore, they themselves could not inherit a portion of 
land due to their age, and they had no means of inheriting 
land from their ancestors who left Egypt, because those 
ancestors had no descendants who returned a portion to 
them, as none of their descendants entered the land at the 
age of twenty or over. 


There was not one man who did not take - 1m mA xb 
bow xr: The Rashbam explains that according to the 
opinion "that Eretz Yisrael was divided among those who 
eft Egypt, there was no one whose father left Egypt under 
he age of twenty and did not have some other relative 
rom whom to receive a portion; and according to the 
opinion that Eretz Yisrael was divided among those who 
entered Eretz Yisrael, there was no one under the age of 
wenty who did not receive a portion from an ancestor 
who left Egypt through the process of the portions being 
returned to those who left Egypt. While there may have 
been those who did not receive a portion due to these rea- 
sons, i.e., a case where a father, who was still alive, received 
his portion instead of the son, the son in effect did receive 
it because he would eventually inherit it from his father. 


The descendants of Joseph who cried out and their 
protest was not effective — DIN xy INST Api ‘2: 
Although the Gemara soon teaches that they were told 
that they could inhabit the forest, this forest was within 
the portion designated for them, and their petition for 
more land was denied (Rashbam). 


Should be wary of the evil eye — Kwa Kyya sprains: 
One who is excessively successful in a particular area, such 
as wealth or childbearing, evokes the jealousy of others, 
which can lead to the dominion of the evil eye. It is prudent 
for such an individual to refrain from publicizing his suc- 
cesses because doing so could lead to his misfortune. 


120 


ND YT Td ware px xx 
KWP andra aA ay 


xndwa vax w33 17 > N) 
XPT Dawn revi sexta) 
VON wah Kby anaby mia yy 
mph KT ITM NAN NT MTD 

ipwhs 


ran ropa Di) utd wg 


DNR RYHY gT Ny KDW 
DT APY Ya S KaT WMT 
worst ND? Nyy "ADP na NID” 
HD PONE NPD VIST N7 

bipw 


amb owas nat obey own 


an mya xd saya pow vax my 
mmy “pop WT pw by 
2) nny a VIX pe xbr 
AYP PINI IN) MYT ND 
ST NTP PININ] -IN KYT 
IMYAND YK NI) MYT ABP ya 

xY 


YIRT yown xp TIW TYY DN 
KWI KIYN ane wind a 
INST wi rn IPT WM 
31 oY OX pein oe Nn” 
wb and any "rw Ý Ty an 
bwn xo Dy ODYY IIIT 
yrpy oa 


BAVA BATRA: PEREK VIII: 118A: AYP ATT PID 


But according to the one who says that Eretz Yisrael was divided 
among those who entered Eretz Yisrael, what does the verse: “To 
the more you shall give the more inheritance” teach? It is obvious 
that larger families will receive more land due to their greater num- 
bers. The Gemara concludes: This poses a difficulty’ to one who 
holds that opinion. 


The Gemara presents the second question. And Rav Pappa said 
to Abaye: Granted, according to the one who says that Eretz 
Yisrael was divided among those who left Egypt, this is why the 
daughters of Zelophehad cried out in protest of the fact that they 
would be denied their father’s portion, to which he was entitled as 
one who left Egypt. But according to the one who says that Eretz 
Yisrael was divided among those who entered Eretz Yisrael, why 
did they cry out in protest; after all, Zelophehad was not there to 
take his portion, so his daughters should have no claim to the land? 


Abaye answers: Rather, according to this opinion, the protest of 
Zelophehad’s daughters was in reference to the returning of the 
portions from the generation that entered Eretz Yisrael to the 
generation that left Egypt, as described in the baraita above. And 
accordingly, Zelophehad’s daughters demanded to take their por- 
tion in the property of their grandfather Hepher, who received 
land posthumously through his children, their uncles. 


The Gemara presents Rav Pappa’s third question: Granted, accord- 
ing to the one who says that Eretz Yisrael was divided among 
those who left Egypt, this is why the descendants of Joseph cried 
out in protest of the fact that they would receive an inadequate 
portion of land due to the fact that they had proliferated greatly 
in the wilderness. As it is written: “And the children of Joseph 
spoke to Joshua, saying: Why have you given me but one lot and 
one part for an inheritance, seeing I ama great people, because the 
Lord has blessed me thus” (Joshua 17:14). But according to the 
one who says that Eretz Yisrael was divided among those who 
entered Eretz Yisrael, what is the reason they were crying out? 
They were all entitled to take their own portion ofland and should 
have had no cause for complaint. 


The Gemara answers: They protested due to the children," as they 
had many children who were not entitled to a portion of the land. 


Abaye said: Learn from the fact that the Bible records the com- 
plaints of only the daughters of Zelophehad and the descendants 
of Joseph that there was not one other individual who did not 
take" a portion of land; as if it enters your mind that there was 
even one other who did not take a portion of land, he should 
have cried out in protest. And if you would say: The verse wrote 
about one who cried out and his protest was effective, and the 
verse did not write about one who cried out and his protest was 
not effective, that is difficult. But there is the counterexample of 
the descendants of Joseph, who cried out and their protest was 
not effective,’ and the verse wrote about them. 


The Gemara rejects Abaye’s inference: Generally, the verse would 
not record an instance where one cried out if his protest was not 
effective, and there, the verse includes the protest of Joseph's 
descendants in order to teach us a measure of good advice: That 
a person should be wary of the evil eye." And this is what Joshua 
said to them, as it is written: “And Joshua said unto them: If you 
be a great people, go up to the forest, and cut down for yourself 
there in the land of the Perizzites and of the Rephaim” (Joshua 
17:15). Joshua said to them: Go and conceal yourselves in the 
forests so that the evil eye will not have dominion over you. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
Daf118 Amud b 


Koby KoT ADIT Kyy py mh DK 
Ja JOY nP P DI NWA NPY mI 
NPA by amax 11 x1 py y mp 

po iy by "py oy” 


BY NITR WN KIT PIT Di 21 


Dn - DAY D T YIN aypa ah 
TS OTA NRW pY pre Oy PSA 
ara ned pya py — ape bw WY 


aman "pon hey tba ywien -oan 
IB IWIT Tp WNT shay vans on 
POT DICT j YM TBD ja Da pa 
DPIN- wa YN Kaby PIPO 
DMD WR DTR UN by: PINE IP 
xn Kby Pma swin maa ja i 

apna yn yn” 


pon yah mg xb nip may pabon” 
nm obn ote: xanm ya 
KWD xb tpn bes by). pwin — mip 
wpa xb 1” haa mbm wpn 

wba) pain 


S mt — "sata m2 wax” NAT 
ny m -nw ina m7 x Xun’ 
ambn by- ray moyi DaN 

ARP- nip mwa 


Joseph’s descendants said to him: We are of the descendants 
of Joseph, upon whom the evil eye had no dominion, as it is 
written: “Joseph is a fruitful vine, a fruitful vine by a fountain 
[alei ayin]” (Genesis 49:22), and Rabbi Abbahu states a homi- 
letic interpretation: Do not read it as “alei ayin,’’ rather read it 
as olei ayin, above the eye, i.e., he transcended the influence of 
the evil eye. Joseph’s descendants were saying that they also do 
not need to be wary. 


Rabbi Yosei, son of Rabbi Hanina, said that a proof for the 

notion that the evil eye holds no sway over Joseph and his descen- 
dants, is from here, Jacob’s blessing of Joseph’s sons, Ephraim and 

Manasseh: “The angel who has redeemed me from all evil, bless 

the lads; and let my name be named in them, and the name of my 
fathers, Abraham and Isaac; and let them grow into a multitude 

[veyidgu ] in the midst of the earth” (Genesis 48:16). Veyidgu is 

related etymologically to the word for fish [dag]. Just as with 

regard to the fish in the sea, water covers them and the evil eye 

has no dominion over them, so too, the seed of Joseph, the evil 

eye has no dominion over them. 


§ The Gemara analyzes the next section of the baraita, which 

states: With regard to the twelve spies" sent to survey Eretz 

Yisrael prior to the Jewish people’s entry into the land, Joshua 

and Caleb took all of the spies’ portions of the land. The Gemara 

asks: From where is this matter derived? Ulla said: It is as 

the verse states: “But Joshua, son of Nun, and Caleb, son of 
Jephunneh, lived of those men that went to spy out the land” 
(Numbers 14:38). What does the term “lived” mean? If we say 
that it means literally that they lived, but there is another verse 

that states: “And there was not left a man of them, save Caleb, 
son of Jephunneh, and Joshua, son of Nun” (Numbers 26:65), 
so why would the Torah state it twice? Rather, what does the 

term “lived” mean? That Joshua and Caleb lived in the other 
spies’ portion" of the land. 


The baraita teaches that the protesters and the assembly of 
Korah did not possess a portion of Eretz Yisrael. The Gemara 
asks: Butisn’t it taught otherwise in a baraita: With regard to the 
spies, the protesters, and the assembly of Korah, Joshua and 
Caleb took their portions of the land? Apparently, the protesters 
and the assembly of Korah were assigned portions in Eretz Yisrael, 
which were then given to Joshua and Caleb. The Gemara answers: 
It is not difficult: One Sage, the tanna of the baraita quoted 
earlier, juxtaposes the protesters to the spies, teaching that just 
as the spies were assigned a portion of Eretz Yisrael, so were the 
protesters. And one Sage, the tanna of the baraita quoted here, 
does not juxtapose the protesters to the spies. Although the 
spies were assigned a portion, the protesters were not. 


The Gemara quotes a related baraita. As it is taught in a baraita 

that the verse quotes the daughters of Zelophehad: “Our father 
died in the wilderness, and he was not among the assembly of 
them that gathered themselves together against the Lord in the 

assembly of Korah, but he died in his own sin; and he had no 

sons” (Numbers 27:3), and the daughters of Zelophehad there- 
fore claim they are entitled to his portion. “Our father died in 

the wilderness,” this is referring to Zelophehad. “And he was 

not among the assembly,” this is referring to the assembly of 
spies. “That gathered themselves together against the Lord,’ 
these are the protesters. “In the assembly of Korah,” this is in 

accordance with its straightforward meaning. It is clear from this 

verse that those in these categories were not entitled to a portion 

in Eretz Yisrael. 
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NOTES 
Do not read it alei ayin - py by pny: Some versions 


of the text omit the homileti 


cal revision of the verse and 


simply offer an alternative meaning: Do not understand 


the word ayin to mean “foun 


“by a fountain’; understand 


ain,’ so that alei ayin means 
"ayin" to mean eye, so that 


the expression means above the eye (Ritva). 


Spies, etc. - 151 oar: This discussion arises only 


according to the opinion th 
among those who left Egyp 
hat it was divided among t 
rael, it is obvious that the sp 
entitled to a portion in the 

Eretz Yisrael. 


That Joshua and Caleb 
portion - opna ymw: The 


at Eretz Yisrael was divided 
. According to the opinion 
hose who entered Eretz Yis- 
ies and protesters were not 
and, as they never entered 


1 


lived in the other spies 
meaning here is not simply 


hat they alone among the spies remained alive, but 
hat they sustained themselves through the land that 
hey received from the portions of the other spies. 
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The Gemara concludes: One Sage juxtaposes the protesters to the 
spies, so that Joshua and Caleb inherited the portions of both; and 
one Sage does not juxtapose the protesters to the spies. 


The Gemara presents Rav Pappa’s fourth question. And Rav Pappa 
said to Abaye: And according to the one who juxtaposes the 
protesters to the spies, is it reasonable that Joshua and Caleb 
contested the spies and inherited all of Eretz Yisrael?" Many 
of the Jewish people protested in the wilderness at one point or 
another, and it cannot be that Joshua and Caleb received all of 
their portions by virtue of not participating in the sin of the spies. 
Abaye said to him: We are referring to the protesters who were 
among the assembly of Korah." This term is not referring to all 
those who protested, but rather to the 250 individuals who pro- 
tested along with Korah, and it is their portions ofland that Joshua 
and Caleb received. 


The Gemara returns to the baraita and presents the fifth question. 
And Rav Pappa said to Abaye: Granted, according to the one 

who says that Eretz Yisrael was divided among those who left 

Egypt, this is as it is written with regard to the inheritance of the 

tribe of Manasseh: “And ten parts fell to Manasseh, beside the 

land of Gilead and Bashan, which is beyond the Jordan; because 

the daughters of Manasseh had an inheritance among his sons” 
(Joshua 17:5-6). Six were the portions of the six fathers’ houses" 

of Manasseh listed in a previous verse (Joshua 17:2), and four parts 

of the daughters of Zelophehad;" that is ten parts. 


But according to the one who says that Eretz Yisrael was divided 
among those who entered Eretz Yisrael, there were eight parts, 
as follows: Six were the portions of the six fathers’ houses, and 


IOAN KT ATT I AN 
a il * two of theirs, which they received from the estate of their grand- 


father Hepher, of whom Zelophehad was the firstborn; that is eight. 
Zelophehad himself, by contrast, was not entitled to a portion, as 
he did not enter Eretz Yisrael. 


NOTES 
And inherited all of Eretz Yisrael — byw ys aaah any: The 
Rashbam writes that at this point, the Gemara understands 
that the protesters mentioned here are those who complained 
about a lack of water (see Exodus 15:24), which included only 
part of the nation (see Maharshal). Accordingly, even at this 
stage the Gemara does not mean to suggest that according 
to this opinion Joshua and Caleb would have inherited literally 
all of Eretz Yisrael, but rather a large portion of it. By contrast, 
Rabbeinu Gershom Meor HaGola explains that the Gemara is 


of the Lord” (Numbers 17:6). The Ritva rejects this explanation, 
as it does not resolve Rav Pappa'’s difficulty, since Joshua and 
Caleb would then still have taken much of Eretz Yisrael. Citing 
he Ra’ah, he explains that among those who participated in 
Korah's rebellion were individuals who also spoke against Moses 
ollowing the spies’ report, where the term “protest” is used (see 

umbers 14:27). 


Of the six fathers’ houses — niay na KAW: The verse states: 
referring to protesters in a general sense, including all those “For the children of Abiezer, and for the children of Helek, and 
who complained at any point during the Jewish people's travel or the children of Asriel, and for the children of Shechem, and 
hrough the wilderness. If so, Joshua and Caleb would have for the children of Hepher, and for the children of Shemida” 
inherited all of the land, since the entire nation complained to (Joshua 17:2). These were the families of Manasseh who received 
oses at one point or another. inheritances on the western side of the Jordan River. 


The protesters who were among the assembly of Korah — 
mip nwit pasion: It is not clear who are the subjects of 
he phrase: The protesters who were among the assembly of 
orah, as one does not find the term protesters in that context. 
evertheless, the Rashbam explains that this phrase refers to 
Dathan and Abiram and the 250 men who supported Korah 
in his rebellion. A proof for this assertion is that Zelophehad'’s 
daughters refer to the rebellion as those “that gathered them- 
selves together against the Lord,’ while Moses addresses Korah 
and his rebellion as: “You and all your assembly that are gath- 


And four parts of the daughters of Zelophehad - Ava1K) 
yt: Three of these parts are enumerated in the mishna (6b): 

The inheritance of Zelophehad himself, because he was among 

those who left Egypt; the inheritance that Zelophehad received 

from his father, Hepher, who was also among those who left 
Egypt; and an additional share of Hepher’s inheritance, as Zelo- 
phehad was a firstborn. As the Gemara explains further on, the 
fourth part is the portion Zelophehad's estate inherited from a 

brother who died without children. 

According to the opinion that the daughters had only two 


ered together against the Lord” (Numbers 16:11). The Ri Migash 
explains that the reference is to all the Jewish people who, fol- 
lowing the death of Korah and his supporters, “protested against 
Moses and against Aaron, saying: You have killed the people 
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of their own parts, in accordance with the opinion that Eretz 
Yisrael was divided among those who entered Eretz Yisrael, the 
two parts are Zelophehad’s two portions that he was to receive 
as the firstborn son of Hepher. 
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The Gemara objects: And according to your reasoning, but even 
according to the one who says that Eretz Yisrael was divided 
among those who left Egypt, there are only nine parts, as the 
mishna (116b) states that Zelophehad’s daughters took three parts. 
Rather, what have you to say? How can the mishna be reconciled 
with the verse? One must say that according to the opinion that 
Eretz Yisrael was divided among those who left Egypt, they had 
one unmentioned paternal uncle who died without children, 
and Zelophehad’s estate received a share of his portion. So too, 
according to the opinion that Eretz Yisrael was divided among 
those who entered Eretz Yisrael, it could be said that they had two 
unmentioned paternal uncles, so that they received two additional 
portions of land. 


The fact that they received a portion from an uncle may be derived 
from a verse. As it is taught in a baraita that the verse states: “You 


shall give [naton titten] them" a possession of an inheritance” 


(Numbers 27:7). This is referring to the inheritance of their father. 
The verse continues: “Among their father’s brothers”; this is 
referring to the inheritance of their father’s father. The verse 
continues: “And you shall pass the inheritance of their father to 
them”; this is referring to the portion of the firstborn to which 
Zelophehad was entitled. 


The baraita continues. Rabbi Eliezer ben Ya'akov says: They also 
tooka portion of their father’s brother, as it is stated: “You shall 
give [naton titten].’" The double expression indicates that they 
received an additional portion. The Gemara notes: And according 
to the one who says that they had two paternal uncles," that 
additional portion is derived from the phrase: “You shall give them 
a possession ofan inheritance,” which would be superfluous were 
it not to indicate an additional portion. 


The Gemara presents the sixth question. And Rav Pappa said to 
Abaye: In the verse quoted above, what portions is it counting? 
If the verse is counting children, i.e., the portions of those who 
inherited from their antecedents, as with the daughters of Zelo- 
phehad, there were many such portions, and the verse did not 
enumerate all portions inherited by all members of the tribe. 
And if the verse is counting fathers’ houses, there are only six, 
as Hepher is included among the six enumerated in Joshua 17:2. 
Why, then, does the verse count the portions of the daughters of 
Zelophehad separately? 


NOTES 


As it is taught in a baraita, you shall give them, etc. — KAn 
^3) ond JAN fa: The early commentaries note that this baraita 
can be reconciled only with the opinion that holds that Eretz 
Yisrael was divided among those who left Egypt, as the verse 
speaks of Zelophehad's inheritance and he was not among 
those who entered Eretz Yisrael. 


As it is stated: You shall give [naton titten] — jnn jn vaxaw: 
There is a dispute between the tanna‘im whether double 
expressions are to be understood as indicating inclusions or as 
simple conventions of language, the latter following the prin- 
ciple: The Torah spoke in the language of people (Rashbam). 
Accordingly, Rabbi Eliezer ben Ya'akov follows the opinion of 
Rabbi Akiva, who says that the double expressions are meant 
as inclusions. Some early commentaries note that according 
to the first tanna, it is unclear how to arrive at the sum of ten 
portions of land within the inheritance of Manasseh, as the 
first tanna does not derive from the double expression that 
Zelophehad's daughters inherited from an uncle. Therefore, 
Rabbeinu Yona suggests that this tanna holds that the uncle in 


question was still alive when Moses received this mitzva, and 
he died before the portion was actually divided. According to 
another solution, accepted by the Ritva, the first tanna and 
Rabbi Eliezer ben Ya'akov are in agreement concerning the 
verse’s double expression. 


They had two paternal uncles — any TI MONT OMS UA: 
According to the opinion that Eretz Yisrael was divided among 
those who entered Eretz Yisrael, these brothers of Zelophehad 
must have died after their father, Hepher. Consequently, when 
Hepher’s portion was assigned based on his descendants who 
entered Eretz Yisrael, the portions of land that would have 
been due these deceased sons were divided in their stead 
among Hepher's surviving sons and Zelophehad's inheriting 
daughters (Rashbam). 

The Ra’avad explains that these two sons of Hepher entered 
Eretz Yisrael but died before the land was divided. Therefore, 
this verse, which was spoken in the wilderness, was propheti- 
cally alluding to the fact that this would occur (see Rabbeinu 
Yona). 
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NOTES 


In accordance with the one who says the land was divided 
among those who entered Eretz Yisrael — rab ANTIN 
YNT: As long as one had reached the age of twenty by the 
time they entered Eretz Yisrael, he would be entitled to his 
own portion of land (Rashbam). Some commentaries explain 
that the Gemara is referring specifically to the opinion of Rabbi 
Shimon ben Elazar, which is that both those who left Egypt 
and those who entered Eretz Yisrael were entitled to portions 
of the land. Accordingly, the meaning is: Although all the 
other people of their generation inherited their fathers’ por- 
tions in addition to receiving their own, the children of the 
spies received land only in their own merit (Rashbam). Accord- 
ing to this interpretation, the Gemara could not be referring 
to the opinion of Rabbi Yonatan, which is that the land was 
divided only among those who entered Eretz Yisrael, as then 
there would be no reason to distinguish between the children 
of the spies and all the other members of their generation. 

Nevertheless, the wording of the Gemara seems to be 
referring to the opinion of Rabbi Yonatan. Rabbeinu Yona 
herefore explains that it is reasonable to distinguish between 
he children of the spies and others with regard to the concept 
of the returning of the portions (see 117a), according to which 
he portions of those entering Eretz Yisrael were returned 
o their antecedents who left Egypt, and then redistributed 
among their descendants. Because the spies were not entitled 
o portions of the land, this process would not take effect. 
Therefore, unlike the portions of their peers, the portions of 
he children of the spies were given directly to them. 


Who was not twenty years old — owy ja mI xr: The 
children described here must have been the grandchildren, 
and not the children, of the spies. According to the chronology 
presented in Seder Olam, the spies died in the second year 
following the Exodus, so any children they fathered would 
have been much older than twenty years old by the time 
they entered Eretz Yisrael, after the fortieth year in the wilder- 
ness. It is common for the Gemara to refer to grandchildren 
as children, in accordance with the principle: Grandchildren 
are considered like children. Accordingly, when the Gemara 
speaks of: Their fathers’ fathers, this must mean their fathers’ 
fathers’ fathers, for the grandfathers themselves were the 
spies (Rashbam). 


Eretz Yisrael is already in possession — nptma byw ys 
xm: Later, the Gemara derives this principle from the verse: 
“And | will give it to you for a heritage [morasha]" (Exodus 6:8), 
which teaches: Eretz Yisrael has the legal status of an inheri- 
tance [yerusha] from your fathers (119b). In explaining this 
concept, some suggest that since God gave the land to the 
Patriarchs, the children have the status of actual inheritors and 
not simply potential inheritors (Rabbi Avraham Av Beit Din). 

The Ramah explains that the difference between property 
due to the deceased and the property that is already pos- 
sessed by the deceased is that property due to the deceased 
will not necessarily ever be part of the inheritance. For exam- 
ple, when considering the inheritance of an orphaned grand- 
son from his paternal grandfather, it cannot be said that when 
he grandson's father died, the grandfather's property should 
be considered as the father’s by dint of the fact that were the 
grandfather to have died first, he would have inherited it. This 
is because this grandfather may not own the property by the 
ime he passes away, which is when the inheritance would 
pass through the father of the grandson to the grandson. 
By contrast, once Eretz Yisrael was granted to the Patriarchs 
during their lifetimes, there was no uncertainty as to whether 
heir descendants would inherit it. Therefore, it is already con- 
sidered to be in the possession of the Jewish people. 

The Meiri explains that a matter promised through proph- 
ecy and the divine spirit has the status of already being pos- 
sessed and is not regarded as a property due to the deceased. 
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The Gemara answers: Actually, the verse is counting fathers’ 
houses. And by also counting the inheritance of Zelophehad’s 

daughters, the verse teaches us this: That the daughters of Zelo- 
phehad took the portion of the firstborn due their father. Evi- 
dently, Eretz Yisrael is considered already in possession of one 

who was entitled to his portion of the land, even before the land 

was assigned. Although a firstborn son does not take a double 

portion of the property due to his deceased father as he does the 

property his father possessed, it is considered that Hepher pos- 
sessed the portion that would eventually be assigned to him, and 

that Zelophehad was entitled to a double portion. 


§ The Gemara continues its discussion of the baraita. The 
Master says: And the sons of the spies and of the protesters 
took portions of the land in the merit of their paternal grand- 
fathers and in the merit of their maternal grandfathers if 
those grandfathers were among those who left Egypt. The 
Gemara asks: But isn’t it taught in a baraita (Tosefta 7:10): The 
sons of the spies and of the protesters took portions in their own 
merit? The Gemara answers: This is not difficult: This baraita, 
which states they took portions in the merit of their grandfathers, 
is written in accordance with the opinion of the one who says 
that Eretz Yisrael was divided among those who left Egypt; and 
that baraita, which states that they took portions in their own 
merit, is written in accordance with the opinion of the one who 
says that Eretz Yisrael was divided among those who entered 
Eretz Yisrael." 


The Gemara suggests another answer. And if you wish, say 
instead: This baraita and that baraita are written in accordance 
with the opinion that asserts that Eretz Yisrael was divided 
among those who entered Eretz Yisrael, and it is not difficult: 
This baraita is discussing one who was twenty years old when 
the Jewish people entered Eretz Yisrael, and therefore he took a 
portion in his own merit, and that baraita is discussing one who 
was not twenty years old." 


§ The mishna teaches: And Zelophehad took an additional por- 
tion that he received from Hepher, because he was a firstborn, 
and a firstborn takes two portions of inheritance from his father. 
The Gemara asks: But why was he entitled to the double portion 
of the firstborn? His portion of land is property merely due to 
Hepher, as Hepher never actually possessed the land, and the 
halakha is that a firstborn does not take a double portion of 
property due to the deceased as he does of property the deceased 
possessed." Rav Yehuda says that Shmuel says: This clause of 
the mishna is stated with regard to tent pegs and other assorted 
movable property that Hepher possessed. 


Rabba raises an objection from a baraita: Rabbi Yehuda says: 
The daughters of Zelophehad took four parts, as it is stated: 
“And ten parts fell to Manasseh” (Joshua 17:5). Clearly, this is 
referring to portions of land, and not simply movable property. 
Rather, Rabba says: Eretz Yisrael is considered already in pos- 
session" of one who was entitled to his portion of inheritance 
land, even before the land was assigned. 


HALAKHA 


BAVA BATRA: PEREK VIII: 119A : WP 7’M pa 


A firstborn does not take a double portion of property 
due to the deceased as he does of property the deceased 
possessed — PII HK bon Vina px: A firstborn does 
not take a double portion from properties that were due to 
reach the possession of his father, but only from properties 


that were in his father’s possession at the time of his death. 


Therefore, if the father’s estate is due to receive an inheritance 
from someone else after the father dies, the firstborn claims 
from this property only that which is equal to the portions 
of each of his brothers (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 3:, 7; Shulhan Arukh, Hoshen Mishpat 278:3, and see 
Even HaEzer 163:1). 
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The Gemara raises an objection from a baraita. Rabbi Hideka 
said: Shimon HaShikmoni’ was my colleague among the 
students of Rabbi Akiva, and so would Rabbi Shimon HaShik- 
moni say: Even before turning to God for guidance, Moses our 
teacher knew that the daughters of Zelophehad were inheri- 
tors and that they were entitled to their father’s portion, as 
well as his share in Hepher’s portion. But he did not know if 
they were entitled to take a portion of the firstborn of Hepher’s 
portion or not. 


Rabbi Hideka continues citing Rabbi Shimon HaShikmoni: And 
the Torah portion concerning the laws of inheritances was fit" 
to have been written through God initiating a commandment 
to Moses, without mentioning Zelophehad’s daughters. But by 
demonstrating their desire for land in Eretz Yisrael the daughters 
of Zelophehad merited that the portion was written through a 
response to them. 


Rabbi Hideka continues citing Rabbi Shimon HaShikmoni: And 
Moses our teacher similarly knew that the wood gatherer, who 
gathered wood on Shabbat (see Numbers 15:32-36), was to be 
punished by death, as it is stated: “Every one that profanes it 
shall be put to death” (Exodus 31:14), but he did not know by 
which death penalty the wood gatherer must die. And the Torah 
portion concerning the punishment of the wood gatherer was 
fit" to have been written through God initiating a command- 
ment to Moses, to teach which form of court-imposed capital 
punishment is administered to one who violates Shabbat. But 
the wood gatherer was found guilty, and the portion was written 
through the incident involving him. This is to teach you 


that merit is brought about by means of one who is meritori- 
ous and liability by means of one who is liable. Accordingly, the 
daughters of Zelophehad merited that the Torah portion con- 
cerning a positive matter be written through them, and the wood 
gatherer deserved that a portion concerning a negative matter 
be written through him. This concludes Rabbi Hideka’s citation 
of Rabbi Shimon HaShikmoni. 


The Gemara states its objection: And if it enters your mind 
to say that Eretz Yisrael was already in possession of the 
Jewish people even before the land was assigned, what was 
Moses uncertain about with regard to the right of Zelophehad’s 
daughters to collect a double portion; after all, Hepher’s portion 
in the land was in his possession, and Zelophehad was the 
firstborn? 


The Gemara answers: This matter itself is what Moses was 
uncertain about, as it is written: “And I will give it to you for a 
heritage [morasha]: I am the Lord” (Exodus 6:8). Moses was 
unsure if the verse should be understood: It is an inheritance 
[yerusha] for you from your fathers, such that it is considered 
in the possession of those who left Egypt; or perhaps the verse 
indicates another matter, that the generation of those who left 
Egypt bequeath [morishin] the portions to others but they do 
not inherit [yoreshin] the portions themselves, because they 
are destined to die in the wilderness. 


PERSONALITIES 

Shimon HaShikmoni — »2117W7 jiyaw: This Sage, one of 
the students of Rabbi Akiva, is mentioned in the Talmud 
only here, and is also mentioned in the halakhic midrashim. 
He is known by the name of his city, Shikmona, a Mediter- 
ranean coastal city mentioned in the Mishna and also in 
other sources. Shikmona was so near to the city of Haifa that 
it eventually merged with Haifa. 


NOTES 


And the Torah portion of inheritance was fit, etc. — TKN 
^D) nbp nw AN: In other words, the laws of inheritance 
could have been written in the same manner as all the other 
laws, presented as direct instructions to Moses, uncon- 
nected to any specific incidents or halakhic inquiries. With 
this suggestion, the Gemara asserts that all the laws in the 
Torah are fundamental and germane; nothing was included 
or formulated merely as a response to circumstances that 
arose. The Ramah explains that these laws would have been 
presented earlier in the Torah were it not for the fact that 
Zelophehad's daughters merited that the portion be written 
in their names. 


And the Torah portion of the wood gatherer was fit, etc. - 
“aww ip nw AN TRN: Aside from the two mentioned 

here in the Gemara, other Torah portions also present hala- 
khot as a response to an incident, such as the halakhot of the 

blasphemer (Leviticus 24:10-23), or as a response to inquiries 

presented to Moses, such as the halakhot of the second Pesah 

(Numbers 9:1-14). Nevertheless, the Gemara singles out the 

incident of the wood gatherer because, according to the 

midrash, Zelophehad himself was the wood gatherer. Accord- 
ingly, the two incidents are related (Ritva). 
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The Gemara continues: And God resolved the question for him: 
‘The verse teaches both of them. It is an inheritance for you from 
your fathers and is considered in your possession; and also the 
generation that left Egypt bequeath but they do not inherit. And 
this is the meaning of that which is written in the song that 
the Jewish people sang after the splitting of the Red Sea: “You 
will bring them in, and plant them in the mountain of Your 
inheritance” (Exodus 15:17). It is not stated: You will bring us 
in, rather: “You will bring them in,” which teaches that in their 
song, the Jewish people were prophesying that their generation 
would never enter Eretz Yisrael, but they did not know what they 
were prophesying. 


§ The Gemara continues its discussion of the incident involving 
Zelophehad’s daughters. The verse states: “And they stood before 
Moses, and before Eleazar the priest, and before the princes and 
all the congregation” (Numbers 27:2). The Gemara asks: Is it 
possible that Zelophehad’s daughters stood before Moses and 
then Eleazar to ask their question, and they said nothing to them; 
and then the daughters stood before the princes and all the con- 
gregation to ask them? How would the princes or the congregation 
know an answer if Moses and Eleazar did not? 


The Gemara answers: Rather, transpose the verse and interpret 
it:" First, the daughters went to the congregation and ultimately 
came to Moses, this is the statement of Rabbi Yoshiya. Abba 
Hanan says in the name of Rabbi Eliezer: Those enumerated in 
the verse were all sitting in the house of study, and Zelophehad’s 
daughters went and stood before all of them at once. They were 
not asked separately; rather, the order of the verse reflects their 
stature. 


The Gemara clarifies: With regard to what do they disagree? One 
Sage, Abba Hanan, holds that one may show honor to a student 
in the presence of the teacher," such that the verse would mention 
all the others even though they were in the presence of Moses; and 
one Sage, Rabbi Yoshiya, holds one may not show honor to a 
student in the presence of the teacher, such that only Moses would 
have been mentioned if they were all in the same place. 


The Gemara concludes: And the halakha is that one may show 
honor to a student, and the halakha is that one may not show 
honor. The Gemaraasks: This is difficult, as there is a contradiction 
between the one halakha and the other halakha. The Gemara 
answers: The contradiction between the one halakha and the 
other halakha is not difficult, as this ruling, that one may show 
honor, was stated where his teacher" himself accords the student 
honor. In such a case, others also may show the student honor. And 
that ruling, that one may not show honor, was stated where his 
teacher does not accord him honor. 


NOTES 


Transpose [sares] the verse and interpret it — WIT) KIPA DID: 
The word sares, meaning a change in the order of the terms, is com- 
monly employed by the Sages (see 80a). According to this interpre- 
tation, the events actually occurred in the reverse order: First, the 

daughters came before the whole congregation; then, before the 

princes; then, before Eleazar; and finally, before Moses (Rashbam). If 
so, the verse is written out of chronological order in order to mention 

them in the order of the honor due to them (Ritva). 


Honor to a student in the presence of the teacher — sono ‘iad 
277 Dipa: One does not show honor to a student in the presence of 
his ene The Rema adds that even the student of the student may 
not show honor to his own teacher in front of his teacher's teacher. 
This halakha does not apply if the teacher himself shows honor to 
his student or if the teacher is honored by the honor bestowed upon 
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HALAKHA 


This ruling was stated where his teacher, etc. - 731 mb vot xI 
^3): The fact that the teacher honors him indicates that he is not 
uncomfortable with the student being honored; therefore, oth- 
ers may honor him as well. At times it is a source of honor for the 
teacher that his students are themselves worthy of being honored. 
In particular, Moses himself was in favor of all the Jewish people 
receiving honor (Rashbam), as in the verse (Numbers 11:29): “Would 
that all the Lord's people were prophets” (Ritva). 


his student (later authorities, citing Rabbeinu Simha and Mordekhai). 
The Rema, citing Shibbolei HaLeket, writes that the prohibition is in 
effect only if the one bestowing honor to the student is himself a 
student of the teacher; others disagree (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 5:8; Shulhan Arukh, Yoreh De'a 242:21). 
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§ The Sages taught: The daughters of Zelophehad are wise," 
they are interpreters of verses, and they are righteous. 


The Gemara proves these assertions. That they are wise can be 
seen from the fact that they spoke in accordance with the 
moment, i.e., they presented their case at an auspicious time. As 
Rabbi Shmuel bar Rav Yitzhak says: Tradition teaches that 
Moses our teacher was sitting and interpreting in the Torah 
portion about men whose married brothers had died childless, 
as it is stated: “If brothers dwell together, and one of them dies, 
and has no child, the wife of the dead shall not be married abroad 
to one not of his kin; her husband’s brother shall come to her, and 
take her for him as a wife” (Deuteronomy 25:5). The daughters of 
Zelophehad said to Moses: If we are each considered like a son, 
give us each an inheritance like a son; and if not, our mother 
should enter into levirate marriage. Immediately upon hearing 
their claim, the verse records: “And Moses brought their cause 
before the Lord” (Numbers 27:5). 


‘That they are interpreters of verses can be seen from the fact that 
they were saying: If our father had had a son, we would not have 
spoken; but because he had no son, we are filling the role of the 
heir. The Gemara asks: But isn’t it taught in a baraita: They would 
say, if he had had a daughter, we would not have spoken? Rabbi 
Yirmeya said: Delete from the baraita here the word: Daughter. 
As they were themselves daughters, this cannot have been their 
claim. Abaye said that the baraita need not be emended, and 
should be understood as follows: Even if there was a daughter of 
a son of Zelophehad, we would not have spoken," for she would 
have been the heir. 


That they are righteous can be seen from the fact that they did 
not rush to marry, but rather waited to marry those fit for them. 
Rabbi Eliezer ben Ya’akov teaches: Even the youngest to be 
married among them was not married at less than forty years 


of age." 


The Gemara asks: Is that so? But doesn’t Rav Hisda say: If a 
woman marries when she is less than twenty years old, she is able 
to give birth until she reaches the age of sixty; if she marries when 
she is twenty years old or older, she is able to give birth until she 
reaches the age of forty; if she marries when she is forty years old 
or older, she is no longer able to give birth at all. If so, how could 
Zelophehad’s daughters have waited until the age of forty to 
marry? Rather, since they are righteous women, a miracle was 
performed for them, like the one done for Jochebed. As it is 
written: “And a man of the house of Levi went, and took as a 
wife a daughter of Levi” (Exodus 2:1). 


NOTES 


They are wise — {7 n3231: In other words, they conducted their Less than forty years of age — maw ova IK AMIN: Some explain 
affairs with sensibility, as in the given example in which they that they delayed marriage because they were waiting for proper 
presented their case at an opportune time. Moreover, as Rashbam husbands. This fact can be deduced from a midrashic interpreta- 


explains, they grounded their claim in sound logic. 


tion that asserts that the incident of the wood gatherer occurred 
immediately after the sin of the spies, in the second year after the 


Even if there was a daughter of a son of Zelophehad we would exodus from Egypt. According to the opinion that Zelophehad 
not have spoken - 1737 x EY nama yoy: This claim proves was the wood gatherer, his daughters must have all been born 
that they were interpreters of verses, as they understood that early in the nation’s sojourn in the wilderness. If so, they were all 
the formulation: “And he has no [ein lo] son” (Deuteronomy 25:5), at least close to forty years old when Moses taught the laws of 
teaches that the court must investigate to see if the deceased's inheritance, just before the Jewish people entered Eretz Yisrael. It 


sons have any offspring, as well (Rashbam). 


was only thereafter that they married (Tosafot). 
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NOTES 
And took...and took back — 3ith...77x: According to 
a fuller account presented in tractate Sota 12a, Amram 
had divorced Jochebed when Pharaoh issued the decree: 
“Every son that is born you shall cast into the river” (Exo- 
dus 1:22). Amram reasoned that it was futile to have chil- 
dren destined to be killed. Miriam then convinced Amram 
to remarry Jochebed. 


He performed for her a formal act of marriage - ay mwy 
pph mya: Generally, one who remarries his divorcée 
does not conduct an elaborate wedding with an exten- 
sive guest list. Nevertheless, in this instance, Amram did 
arrange an elaborate wedding, as if he were marrying 
her for the first time. He did so in order to publicize the 
fact that he was remarrying her and thereby discourage 
others from divorcing their wives (Tosafot Yeshanim). 


Later on the verse lists them, etc. — ^3) 41N371 %32 toad: 
The verse in Numbers, chapter 36 speaks of the marriages 
of Zelophehad’s daughters. Presumably, they were mar- 
ried according to the order they are listed in the verse, 
and it stands to reason that they were married in order of 
age. Therefore, the Gemara assumes that the verse there 
follows their order of birth. 


And this is so when one is outstanding - vont XIT: 
There are two approaches to understanding this classifi- 
cation. Some explain that this means that the individual is 
outstanding relative to his peer group. The one outstand- 
ing in wisdom is among the greatest of the generation, 
and the one outstanding in age is exceedingly old. These 
individuals are deserving of extra honor (Rashbam; Ri 
Migash). 

According to another opinion, the scholar is outstand- 
ing in wisdom relative to the oldest one present. Similarly, 
the elderly person is outstanding in age relative to the 
wisest one present (Ramah). 


LANGUAGE 
Palanquin [appiryon] — 108%: From the Greek popsiov, 
phoreion, meaning a chair used for carrying people. 


Men carrying a palanquin 
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The Gemara asks: Is it possible that this is Jochebed? Jochebed was 
then 130 years old and the verse called her a daughter, indicating 
one who is very young. Jochebed’s age is established based on a 
tradition concerning the number of Jacob’s descendants who came 
to Egypt, as follows: While the verse states that Leah had thirty- 
three descendants (Genesis 46:15), only thirty-two were enumer- 
ated. This was explained as Rabbi Hama bar Hanina says: This 

“daughter of Levi” is Jochebed, whose conception occurred on the 
journey as the family of Jacob descended to Egypt, and she was 
born within the walls, i.e., having entered Egypt, as it is written: 

“And the name of Amram’s wife was Jochebed, the daughter of Levi, 
who was born to Levi in Egypt” (Numbers 26:59). 


One can infer from the verse: Her birth was in Egypt, but her 
conception was not in Egypt. Since the Jewish people were in 
Egypt for 210 years and Moses was eighty years old at the time of 
the Exodus, Jochebed must have been 130 years old when Moses 
was born. The Gemara therefore asks: And why does the verse call 
her “a daughter”? Rav Yehuda bar Zevida says: This teaches that 
her signs of youth miraculously came into being again. The flesh 
became smooth, the wrinkles were straightened out, and the 
youthful beauty returned to its place. 


‘The verse concerning Amram’s marriage to Jochebed states: “And a 
man of the house of Levi went, and took as a wife a daughter of Levi” 
(Exodus 2:1). The Gemara asks: Since Jochebed had already been 
married to Amram for some years, as Miriam and Aaron were 
already born, the verse should have stated: And he took back" as a 
wife. Rav Yehuda bar Zevida says: The wording of the verse teaches 
that Amram performed for her a formal act of marriage’ as though 
he were marrying her for the first time. He seated her in a bridal 
palanquin [beappiryon], and Aaron and Miriam were singing 
before her, and the ministering angels were saying: “A joyful 
mother of children” (Psalms 113:9). 


§ The Gemara returns to discuss Zelophehad’s daughters: Later on, 
the verse lists them" according to their age, stating: “For Mahlah, 
Tirzah, and Hoglah, and Milcah, and Noah, the daughters of Zelo- 
phehad, were married” (Numbers 36:11), and here the verse lists 
them in a different order, according to their wisdom: “And these 
are the names of his daughters: Mahlah, Noah, and Hoglah, and 
Milcah, and Tirzah” (Numbers 27:1). This supports the ruling of 
Rabbi Ami, as Rabbi Ami says: In the context of sitting in judg- 
ment" or learning Torah, follow the participants’ wisdom in deter- 
mining the seating, so that the wisest is granted the highest honor, 
and in the context of reclining for a meal, follow the participants’ 
age. Rav Ashi says: And this is so only when one is outstanding’ 
in wisdom, then wisdom trumps age; and this is so only when one 
of the participants is outstanding in age, i.e., particularly old, then 
age trumps wisdom. 


HALAKHA 


In the context of sitting in judgment, etc. - 13) 72»w»a: If, in 
the setting of a court or engaged in Torah study, there is a young 
scholar who is outstanding in wisdom sitting together with an 
elderly scholar outstanding in age, the scholar outstanding in 
wisdom sits at the head of the table and is invited to speak first. If 
these individuals are together at an occasion for reclining, such as 
a wedding feast, the elderly scholar is given the greater honor. 
If the young scholar is outstanding in wisdom and the elder 
one is not particularly old, then the outstanding scholar is given 
the greater honor even in a situation of reclining. Conversely, if 
the elder scholar is particularly old and the younger scholar is 
not outstanding in wisdom, the elder scholar is given the greater 
honor even for occasions of sitting in judgment. According to 
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the Maharshal, this is the halakha only if the elder is a Torah 
scholar as well. 

f neither individual is particularly distinguished by either 
wisdom or age, the elder one is given the greater honor in all 
matters. Here, too, the Maharshal rules that this halakha applies 
only if he is a Torah scholar. Some say that even if neither is 
particularly distinguished, the one greater in wisdom is afforded 
the greater honor in sitting in judgment, and the older one in 
reclining (Shakh, citing Ran). 

The Bah learns from this Gemara that if two siblings are to 
be married, the older one should be married first, even if the 
younger one is more distinguished in scholarship (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 1:7; Shulhan Arukh, Yoreh De'a 24418). 
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The Gemara cites an alternative opinion: The school of Rabbi 
Yishmael taught: The daughters of Zelophehad were equal in 
stature, as it is stated: “For Mahlah, Tirzah, and Hoglah, and 
Milcah, and Noah, the daughters of Zelophehad, were [vatihyena] 
married.” The word “vatihyena” demonstrates: There was one 
uniform existence [havaya], i.e., spiritual level, for all of them. 


§ Rav Yehuda says that Shmuel says: The daughters of Zelophe- 
had were permitted’ to marry members of any of the tribes, as 
it is stated: “Let them be married to whom they think best” 
(Numbers 36:6). But how do I realize the meaning of the continu- 
ation of the same verse: “Only into the family of the tribe of their 
father shall they be married” (Numbers 36:6), according to 
which they were permitted to marry only members of their own 
tribe? The verse offered them good advice, that they should be 
married only to those fit for them, who were often men from 
within the family. 


Rabba raised an objection from a baraita taught concerning the 
prohibition against eating consecrated foods while in a state of 
ritual impurity. Moses was commanded: “Say to them: Whoever 
will be of all your descendants throughout your generations, who 
approaches to the holy things, which the children of Israel conse- 
crate to the Lord, having his uncleanness upon him, that soul shall 
be cut off from before Me” (Leviticus 22:3). Which people are 
referred to in the phrase “say to them”? It is referring to those 
standing at Mount Sinai. Which people are referred to in the 
phrase “throughout your generations”? These are the coming 
generations. If the halakha is stated to the fathers, why is it stated 
to the sons; and if the halakha is stated to the sons, why is it 
stated to the fathers? This is because there are mitzvot for the 
fathers that are not for the sons, and there are mitzvot for the 
sons that are not for the fathers. 


The baraita continues: For the fathers, the verse states: “And 
every daughter who possesses an inheritance from the tribes 
of the children of Israel, shall be wife to one of the family of 
the tribe of her father” (Numbers 36:8). This mitzva, that the 
woman should marry a member of her own tribe, applied only to 
the first generation that received tribal portions of Eretz Yisrael. 
And, by contrast, there were many mitzvot, e.g., all the mitzvot 
that applied only from the time that Eretz Yisrael was settled, 
which the sons were commanded to fulfill but which the fathers 
were not commanded to fulfill. Because there are mitzvot for 
the fathers that are not for the sons, and there are mitzvot for 
the sons that are not for the fathers, the verse needed to state, 
i.e., to address, the fathers, and it needed to state, i.e., to address, 
the sons. 


Rabba states his objection: In any event, the baraita teaches: 
For the fathers, the verse states: “And every daughter who 
possesses an inheritance from the tribes of the children of Israel, 
shall be wife to one of the family of the tribe of her father.’ This 
indicates that this was a mitzva for that entire generation, including 
Zelophehad’s daughters, in contrast to the statement of Shmuel. 
The Gemara explains: He, Rabba, raised the objection, and 
he resolved it: This mitzva applied to everyone except for the 
daughters of Zelophehad, who were explicitly permitted to marry 
members of any tribe. 


The Master says in the baraita cited above: For the fathers, the 
verse states: “And every daughter who possesses an inheritance 
from the tribes of the children of Israel, shall be wife to one of 
the family of the tribe of her father.’ For the fathers, yes, this is 
the mitzva, but for the sons, it is not so. The Gemara asks: From 
where may it be inferred? Rava said that the verse states there: 


“This is the matter that the Lord has commanded” (Numbers 


36:6), meaning: This matter will not be practiced except in this 
generation. 


NOTES 
The daughters of Zelophehad were permitted — 
yt may nida: Only they were permitted, as Moses 
allowed them alone to marry whomever they chose. 
According to the halakha for everyone else, women 
who inherited from their fathers were allowed to 
marry only members of their own tribes. 
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Rabba Zuti said to Rav Ashi: If that is so, then concerning the 
phrase “this is the matter” written with regard to an offering 
slaughtered outside the Tabernacle (see Leviticus 17:2-3), so 
too, is it the halakha that it will not be practiced except in this 
generation? Certainly that is not so, as that prohibition applies in 
all generations. What is the difference between the two passages? 
Rav Ashi answered: It is different there, with regard to offerings 
slaughtered outside the Tabernacle or Temple, as it is written: 


“Throughout their generations” (Leviticus 17:7), indicating that 


the prohibition is in effect in all generations. 


Rabba Zuti asked Rav Ashi about another instance of the same 
phrase. In the case of “this is the matter” written with regard to 
the heads of the tribes, in the introductory verse to the halakhot 
of vows: “And Moses spoke to the heads of the tribes of the 
children of Israel, saying: This is the matter that the Lord has 
commanded” (Numbers 30:2), is it also the case that the halakhot 
of vows will not be practiced except in this generation? Rav Ashi 
said to him: The halakha in that case, that of vows, is derived 
through a verbal analogy between the word “this” stated here, 
in the verse discussing vows, and the word “this” stated there, in 
the verse discussing offerings slaughtered outside the Tabernacle 
or Temple, which is applicable in all generations. 


The Gemara asks: This halakha, concerning the daughter inherit- 
ing her father’s portion, let it be derived through a verbal analogy 
between the word “this” stated here, with regard to inheritance, 
and the word “this” stated there, in the verse discussing offerings, 
as well. The Gemara rejects that comparison: What is this sug- 
gestion? Granted, there, i.e., with regard to offerings slaughtered 
outside the Tabernacle or Temple and with regard to vows, the 
phrase “this is the matter” was necessary for deriving other hala- 
khot through a verbal analogy," as will be explained later. There- 
fore, the term may also be employed to teach that the halakha 
applies in all generations. But here, with regard to a daughter’s 
inheritance, for what other halakha was this phrase necessary? 
If the halakha truly applies for posterity, let the verse be silent 
and refrain from addressing when this halakha applies by not 
stating “this is the matter,’ and I would know that it is for all 
generations, as is the case with all other mitzvot. 


The Gemara explains: What is the verbal analogy for which the 
phrase was necessary? As it is taught in a baraita: It is stated 
here, with regard to vows: “This is the matter,’ and it is stated 
there, with regard to offerings slaughtered outside the Tabernacle 
or Temple: “This is the matter.” Just as there the mitzva applies 
to Aaron and his sons and all Israel, so too here, with regard 
to vows, the mitzva applies to Aaron and his sons and all Israel. 
And just as here the mitzva applies to the heads of the tribes, as 
explicitly stated in the verse cited above, so too there, with regard 
to offerings slaughtered outside the Tabernacle or Temple, there 
is particular relevance to the heads of the tribes. 


Was necessary for a verbal analogy - mw mand PION: 
The verbal analogy is explained later in the Gemara. In any 
case, a verbal analogy is not employed only in one direction. 
Therefore, once it is established that there is a verbal analogy 


NOTES 


slaughtered outside the Tabernacle or Temple, it may be sur- 
mised that just as the prohibition of offerings sacrificed outside 
the Tabernacle or Temple applies permanently, so should the 
halakhot of vows apply permanently (Rashbam). 


linking the passage of vows with the passage of offerings 
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The Gemara analyzes the cited baraita. The Master says: Just as 
there, with regard to offerings, the mitzva applies to Aaron and 
his sons and all Israel, so too here, with regard to vows, the 
mitzva applies to Aaron and his sons and all Israel. The Gemara 
asks: With regard to what halakha is this verbal analogy stated? 
Rav Aha bar Ya’akov says: This is written to say that the disso- 
lution of vows" can be performed by three" laymen" with no 
particular expertise in the halakhot of vows, just as the prohibi- 
tion of offerings slaughtered outside the Tabernacle or Temple 
applies to all of the Jewish people, including laymen. 


The Gemara objects: But the phrase “the heads of the tribes” is 
written explicitly in the portion of the vows, indicating that the 
matter is not entrusted to laymen. The Gemara answers: It is as 
Rav Hisda says that Rabbi Yohanan says in a different context: 
The mention of the heads of tribes teaches that vows may be 
dissolved by a single expert’ halakhic authority; so too here, 
this phrase teaches that vows can be nullified by a single expert 
halakhic authority. 


The Gemara analyzes the next clause of the cited baraita: And 
just as here the mitzva applies to the heads of the tribes, so too 
there, with regard to offerings slaughtered outside the Tabernacle 
or Temple, there is particular relevance to the heads of the tribes. 
The Gemara asks: With regard to what halakha are the heads 
of the tribes linked to the prohibition of slaughtering offerings 
outside the Tabernacle or Temple? Rav Sheshet says: This is 
written to say that there is a concept of requesting dissolution 
of consecration of consecrated property," just as one can request 
dissolution of a vow. 


The Gemara asks: And according to Beit Shammai, who say that 
there is no possibility of requesting that a halakhic authority 
dissolve a vow of consecrated property, this cannot explain the 
connection of the heads of the tribes to offerings slaughtered 
outside the Tabernacle or Temple. As we learned in a mishna 
(Nazir 30b): Beit Shammai say: Consecration that one per- 
formed in error" is nevertheless effective as consecration, 
because one’s mindset does not supersede his verbal declaration; 
and Beit Hillel say: This is not consecration. Accordingly, in 
the opinion of Beit Shammai, what do they do with this seem- 
ingly analogous usage of “this” and “this,” in the portions of 
offerings slaughtered outside the Tabernacle or Temple and vows, 
respectively? 


HALAKHA 


Dissolution of vows, etc. — 131 D172 MDA: If one takes a vow 
oran oath and later regrets it, he should go to an expert halakhic 
authority, one who is both learned and sound in reasoning, or, as 
understood by one later authority, to an expert who has learned 
a certain tradition from his teachers and knows the concepts 
himself as well (Taz). Alternatively, one who regrets having taken 
a vow or oath can appear before three laymen who are learned 
and sound in reasoning and who would know how to identify a 
solution for the petitioner. As understood by one later commen- 
tary, it is sufficient that the three be capable of absorbing that 
which they are taught, even if they do not produce their own 
insights and theories, and common practice is to be lenient to 
such people (Shakh). At present, there are no experts qualified to 
dissolve vows alone, and even in the case of exceptional scholars, 
three are required (Shakh). The Taz writes that with fewer than 
three judges, the dissolution is considered insufficient even after 
the fact (Rambam Sefer Hafla'a, Hilkhot Shevuot 6:1 and Hilkhot 
Nedarim 4:5; Shulhan Arukh, Yoreh De‘a 228:1). 


There is a concept of requesting dissolution of consecration 
of consecrated property — waa are w»: Just as vows that 
effect prohibitions can be dissolved, so too, vows of consecration 


can be dissolved. This holds true for both consecrations of 
assets for Temple maintenance and consecrations of animals 
earmarked as offerings. This ruling is in accordance with the 
opinion of Rabbi Yehoshua in tractate Arakhin (23a) as well as 
that of Beit Hillel (Rambam Sefer Hafla‘a, Hilkhot Nedarim 4:7 and 
Hilkhot Arakhin VaHaramim 1:17; Shulhan Arukh, Yoreh De'a 258:6, 
323:1, and in the comment of Rema). 


Consecration that one performed in error - myy wp: Con- 
secration that one performed in error is not consecration. How 
so? If one says: The black ox that will emerge from my house 
first is hereby consecrated property, and a white ox emerges, 
the latter is not considered consecrated property. Similarly, 
if someone thought that he was obligated to conduct him- 
self as a nazirite, and he accordingly separated the requisite 
offerings, if it is subsequently determined that he had never 
committed himself to become a nazirite, the animals that he 
had designated may go out to pasture, for the consecration 
was predicated upon an error. This ruling is in accordance with 
the opinion of Beit Hillel (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 6:34 and Hilkhot Nezirut 9:8; see Shulhan Arukh, Even 
HaEzer 35:9). 


NOTES 


Dissolution of [hafarat] vows can be performed by 
three, etc. -^9 nwhwa ory mpm: It should be noted 
hat this language is imprecise, as the procedure known 
as hafara, generally translated as nullification, is not within 
he jurisdiction of the court, but within that of a husband 
or a father, as the Gemara later notes. Rather, the pro- 
cedure described here is hatara, which is performed by 
halakhic authorities or courts and not by the father or 
usband, and which follows a different set of halakhot 
han the hafara, which is performed by the husband or 
ather (Rashbam). 


By three laymen — niig mwhwa: A number of com- 
mentaries explain how this halakha is derived from the 
anguage of the verse, which states: “Speak to Aaron, and 
o his sons, and to all the children of Israel” (Leviticus 17:2). 
Some explain that the general category of “all the chil- 
dren of Israel” includes laymen (Rabbeinu Gershom Meor 
HaGola; Ramah). Some understand that the verse implic- 
itly compares all the people of Israel, including the laymen 
hereof, to Aaron and his sons with respect to this halakha 
(Rashbam). Others understand that although laymen are 
able to dissolve vows, they must have at least learned the 
halakhot relevant to this function, as was the case with the 
children of Israel, who learned these halakhot from Moses 
in the wilderness (Ramah; see Ritva). 

Still others learn that there must be three people from 
the wording in the same verse: Aaron is one, his sons is 
two, and the children of Israel is three. Or, all of Israel is 
implicitly likened to Aaron and his two sons, who are 
three altogether (Ramban; Ritva). According to a differ- 
ent understanding, the requirement for three people is 
learned from the phrase “the heads of the tribes,’ which 
implies a generic plural number. The minimum of any 
plural is two, and a court cannot be composed of an even 
number of judges, so the minimum number is set at three 
(Tosafot, citing Rivam). 


By a single expert — Ania Pra: A single expert can 
dissolve vows by himself, and he is not required to ask 
others to constitute a court with him. Although the verse 
states: “The heads of the tribes,’ in the plural, this may be 
understood as a general term including all the individuals 
who are within this category (Rashbam). 

With regard to the single expert, some commentaries 
understand that the category applies only to ordained 
judges. Therefore, since in this era there is no ordination, 
no individual can dissolve vows himself, even if he is oth- 
erwise qualified (Ramah; Ramban). Others understand that 
the Gemara is simply using the term: Single expert, in a 
more general sense, referring to any exceptional halakhic 
authority (Geonim; Rashbam; Rambam). Contemporary 
practice is to conduct dissolution with three judges. 


Consecration performed in error is effective consecra- 
tion - waApA myy wp: The dissolution of vows functions 
on the basis of regret, by which the individual states that 
he did not account for all the possible implications of his 
vow, or that he was not fully committed to the vow, such 
that the vow was predicated upon an error. Therefore, Beit 
Shammai, who hold that a vow of consecration takes effect 
even if one did not mean the words that he uttered at all, 
hold that there is no basis whatsoever for dissolving a 
consecration vow. 
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The Gemara answers: Beit Shammai require “this is the matter” 
written of offerings slaughtered outside the Tabernacle or Temple 
to teach that for the act of slaughtering, he is liable" to receive 
excision from the World-to-Come [karet]; but he is not liable to 
receive karet for the act of pinching the neck of a consecrated 
bird outside the Tabernacle or Temple, which is excluded from 
the category of slaughtering in this mitzva. And Beit Shammai 
require “this is the matter” written of the heads of the tribes 
in the portion about vows to teach that only a halakhic authority 
can dissolve vows,™ but a husband cannot dissolve them. The 
halakhic authority can dissolve the vow for a petitioner, but a 
woman's husband or father cannot dissolve her vow. And, conversely, 
a husband can nullify" his wife’s or his daughter’s vows on the day 
that he hears the vow, regardless of her mindset, but a halakhic 
authority cannot nullify vows in this manner. 


The Gemara asks: But according to Beit Shammai, who do not 
have this verbal analogy, meaning that they do not recognize as 
authoritative the verbal analogy that links vows to offerings slaugh- 
tered outside the Tabernacle or Temple, from where do they derive 
that dissolution of vows can be performed by three laymen? The 
Gemara answers: Beit Shammai derive it from that which is taught 
in a baraita: The verse states at the end of a passage relating to the 
halakhot of the Festivals: “And Moses declared to the children of 
Israel the appointed seasons of the Lord” (Leviticus 23:44). In 
explaining the verse, Rabbi Yosei HaGelili says: 


HALAKHA 


For the act of slaughtering he is liable, etc. - Kin oniwna by 
"31 2m: If one slaughters consecrated beasts or fowl outside 
the Temple courtyard, although they had never reached the 
altar, if done intentionally, he is liable to receive karet; and if 
done unwittingly, he is liable to bring a sin-offering. If one 
pinches the neck of a consecrated fowl outside the Temple, he 
is exempt (Rambam Sefer Avoda, Hilkhot Ma‘aseh HaKorbanot 
18:3, 18). 


To teach that only a halakhic authority can dissolve vows, 
etc. -^D PF pan: The dissolution of vows can be performed 
only by a halakhic authority. Therefore, if a man says to his wife 
or daughter: It is dissolved for you, or: It is allowed for you, the 


A halakhic authority can dissolve vows, etc. — ^3) Y3 030: 
There are two ways for vows to be negated. One, discussed 
explicitly in the Torah (Numbers, chapter 30), is the nullification 
of a vow. In this procedure, a husband can nullify his wife's vow, 
and a father can nullify the vow of his daughter, if she is an 
unmarried young woman. To do so, the man must declare: It is 
nullified for you, or: This vow is canceled, or another equivalent 
formulation. 

A vow can also be negated in another manner, a method 
that has an allusion in the Torah but is not mentioned explicitly. 
This is the dissolution of a vow by a halakhic authority. In this 
method, a court or single expert authority dissolves a vow on 
behalf of someone if that person is found to regret having 
undertaken the vow; or if a person did not fully consider the 
implications of the vow at the time of the vow; or if the vow was 
taken under mistaken pretenses. This manner of cancellation 
is executed with the language of: It is permitted to you; it is 
excused for you; or the like (see Ritva). 

The commentaries point to two crucial distinctions between 
these two methods. First, the husband's or father’s nullification 
operates independently of the woman's mindset, as he can 


NOTES 


vow is still intact because a father or husband does not dissolve 
vows in the manner of a halakhic authority; rather, he uproots 
them, with the terminology of nullification (Rambam Sefer 
Hafla‘a, Hilkhot Nedarim 13:2; Shulhan Arukh, Yoreh De'a 234:37). 


A husband can nullify, etc. - ^3) spa bya: The nullification of 
vows can be performed only by a father for his daughter or by 
a husband for his wife. If a halakhic authority tells one who has 
taken a vow: It is nullified for you, or: Your oath is uprooted, his 
statement is meaningless, as only a father or husband can nul- 
lify a vow. The halakhic authority must instead employ terminol- 
ogy of dissolution or allowance (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 6:5; see Shulhan Arukh, Yoreh De'a 228:3). 


nullify the vow on the strength of his authority alone. This is 
unlike the dissolution of the vow as performed by a halakhic 
authority, which can be done only at the request of the one 
who took the vow and is predicated upon determining that 
individual's mindset. 

The second difference between these two methods is that 
he husband or father nullifies a vow from this point forward, 
preventing the vow from continuing to be in effect. By contrast, 
a halakhic authority determines that the vow never took effect 
rom the outset. 

Being that these are two distinct methods, the halakhic 
authority or court cannot nullify or cancel anyone's vow from 
his point forward, therefore it would be inappropriate to 
employ the language: It is nullified for you. Similarly, it is not 
effective for a husband or father to perform a nullification with 
he expression: It is permitted for you, because this language 
is inconsistent with the process he is attempting to effect. The 
Ritva notes that a husband or father can execute a dissolution 
or his wife or daughter when collaborating with other judges, 
but this is not a function of his being the husband or father of 
he petitioner. 
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The Festivals of the Lord were stated, but Shabbat, which commemo- 
rates Creation, was not stated. Ben Azzai says: The Festivals of the 
Lord were stated, but the dissolution of vows was not stated. This 
concludes the baraita. 


The Gemara recounts: Rabbi Yosei bar Natan learned this baraita 
and did not know how to explain it. He followed Rav Sheshet to 
Neharde’a in order to ask him about it, but he did not find him there. 
He followed him to Mehoza and found him, and he said to him: 
What is meant by Rabbi Yosei HaGelili’s statement: The Festivals of 
the Lord were stated, but Shabbat, which commemorates Creation, 
was not stated? What does he mean, as Shabbat of Creation is explicitly 
mentioned in that section of the Torah (Leviticus 23:3)? 


Rav Sheshet said to him: The Festivals of the Lord require sanctifi- 
cation by the court." This means that the start of the month, which is 
dependent upon the appearance of the New Moon, which determines 
the Festivals, can be established only by a court composed of experts. 
Shabbat, which commemorates Creation, does not require sanctifi- 
cation by the court." Shabbat is sanctified every week independent of 
any court action. It may enter your mind to say: Since Shabbat is 
written adjacent to the Festivals, it should require sanctification by 
the court as do the Festivals. Rabbi Yosei HaGelili teaches us that 
Shabbat does not require this. 


Rabbi Yosei bar Natan asked: What is meant by ben Azzai’s statement: 
The Festivals of the Lord were stated, but the dissolution of vows 
was not stated? After all, the Torah writes explicitly about the dissolu- 
tion of vows. Rav Sheshet answered him: The Festivals of the Lord 
require experts" to determine when the months begin and when the 
Festivals will be observed, but the dissolution of vows does not 
require experts. 


The Gemara questions this explanation. But it is written: “The heads 
of the tribes” (Numbers 30:2), in the portion discussing the halakhot 
of vows. How, then, can it be said that vows can be dissolved by laymen? 
Rav Hisda says that Rabbi Yohanan says: The phrase teaches that 
vows can be dissolved by a single expert authority. In any event, the 
Gemara has established that Beit Shammai can derive that dissolution 
of vows can be performed by laymen in the manner stated by ben Azzai, 
as explained by Rav Sheshet. 


HALAKHA 


The Festivals of the Lord require sanctification by the court - 
pa ma Wr pow 7 "Vin: The sanctification of the New Moon 
is not dictated by the precise moment of the appearance of the 
new moon, but by the court, such that only a day sanctified and 
fixed by the court has the status of the New Moon. After the day 
is sanctified, the court dispatches messengers to inform the com- 
munities that the new month has been sanctified, so that they 
will know when the Festivals will occur (Rambam Sefer Zemanim, 
Hilkhot Kiddush HaHodesh 1:5, 7). 


Shabbat, which commemorates Creation, does not require 
sanctification by the court — ma wtp MDW TYR MVNA Naw 
pt: The designation of Shabbat is not entrusted to, and does not 
depend upon, the court. Rather, it is up to each individual to count 


six days from the first day of the week and observe the Shab- 
bat on the seventh day (Rambam Sefer Zemanim, Hilkhot Kiddush 
HaHodesh 1:5). 


The Festivals of the Lord require experts — priya pay T tin: 
The determination and sanctification of the New Moon and the 
intercalation of the year can be executed only by the Sanhedrin in 
Eretz Yisrael, or by a court of ordained judges in Eretz Yisrael that 
has been licensed for this task by the Sanhedrin. At present, when 
there is no Sanhedrin, the determination of months and intercala- 
tion of years is done only in accordance with the calculation that 
was transmitted to us (Rambam Sefer Zemanim, Hilkhot Kiddush 
HaHodesh 5:1, see 1:17, 5:13; see Sefer HaMitzvot, positive mitzva 153, 
and Ramban’s comments there). 
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ERARA] 


§ The Gemara discusses a mishna that addresses the issue of inter- 
tribal marriages. We learned in a mishna there (Taanit 26b): Rab- 
ban Shimon ben Gamliel said: There were no days as joyous for 
the Jewish people as the fifteenth of Av and as Yom Kippur, as on 
these days the daughters of Jerusalem would emerge in white 
garments," which each woman borrowed from another. Why did 
they borrow garments? They did this so as not to embarrass one 
who did not have her own white garments. The Gemara analyzes 
the mishna: Granted that Yom Kippur is a day of joy, because it is 
a day of pardon and forgiveness,’ and moreover, it is the day on 
which the last Tablets of the Covenant were given. But what is the 
special joy of the fifteenth of Av? 


Rav Yehuda says that Shmuel says: This was the day when the 
members of different tribes were permitted" to marry into one 
another’s tribe. Such marriages were restricted for the first gene- 
ration to enter Eretz Yisrael, as discussed above (120a). What verse 
did the sages of that time interpret" in support of their conclusion 
that this halakha was no longer in effect? The verse states: “This 
is the matter” (Numbers 36:6), meaning, this matter shall be 
practiced only in this generation, in which Eretz Yisrael is being 
divided among the tribes. 


Rabba bar bar Hana says that Rabbi Yohanan offered another 
explanation: The fifteenth of Av was the day when the tribe of 
Benjamin was permitted to enter into the congregation of the 
other tribes of Israel through marriage, after the other tribes found 
a way to dissolve the vow that had prohibited them from marrying 
a member of the tribe of Benjamin in the aftermath of the episode 
of the concubine in Gibeah (Judges, chapters 19-20). As it is writ- 
ten: “And the men of Israel had taken an oath in Mizpah, saying: 
None of us shall give his daughter to Benjamin as a wife” (Judges 
21:1). The Gemara asks: What verse did the sages of that time inter- 
pret that enabled them to dissolve this vow? The verse states: “None 
of us,” and not: None of our children; therefore, the oath applied 
only to the generation that had taken the oath. 


Rav Dimi bar Yosef says that Rav Nahman says: The fifteenth 
of Av was the day on which those designated to perish in the 
wilderness stopped dying," as the entire generation that had left 
Egypt had died due to the sin of the spies (Numbers 14:29-30). As 
the Master says: As long as those designated to perish in the 
wilderness had not stopped dying," 


In white garments — Ey Opa: The Ritva explains that the 
young women wore white garments as a symbol of purity and 
freedom from the evil inclination and sin. It is for this reason 
that they did not hesitate to call out: Young man, please lift up 
your eyes (see Iaanit 26b), which might otherwise have been 
understood as appealing to the evil inclination. This is also 
why it is customary to wear white clothing on Yom Kippur, to 
demonstrate the same purity from sin. 


A day of pardon and forgiveness — nyna npo oi: In addi- 
ion to the essential character of Yom Kippur asa day of pardon 
and forgiveness, as described in the Torah (see Leviticus 16:30), 
he giving of the second Tablets on that day served as a symbol 
hat the Jewish people were forgiven for the sin of the Golden 
Calf. Others explain that the Jewish people were forgiven for 
he sin of the Golden Calf in the merit of the nation’s women 
and girls, who refrained from participating in the sin altogether. 
For this reason, Yom Kippur was a day of joy for the women in 
particular (Allon Bakhut; Ftz Yosef). 


When tribes were permitted - paw nimme: The Sages had 
a tradition that this was the day on which the ban on intertribal 
marriage was canceled. This must have been after the Jew- 
ish people had received their inheritances, and the inheriting 
daughters of that generation had all married. 

The Maharsha notes that this day was especially joyous for 
the women, as even prior to this event, the men were allowed 
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NOTES 


one-fortieth, or fifteen thousand, of the 600,000 condemned 


to marry women of any tribe. The population most affected by 
the change was that of women inheritors, who were limited in 
that they were allowed to marry only within their own tribes. 
Similarly, the cancellation of the ban of marriage with the tribe 
of Benjamin was relevant to Jewish women of all tribes, who 
were now permitted to marry men from Benjamin, and men of 
all tribes were permitted to marry women of Benjamin. 


What did the sages interpret — W177 813: Some explain that 
this does not mean that the authorities of the generation 
devised the ruling that limited the ban to the first generation. 
Doubtless, this was one of the details of the mitzva as Moses 
taught it to the nation’s leaders. Rather, it means that this 
detail was not publicized so as not to undermine the obser- 
vance of this mitzva while it was still in effect. By contrast, see 
Gevurat Ari (Ta‘anit 30b), who explains that this interpretation 
was arrived at by the Sages only at a much later date than the 
entry to Eretz Yisrael, at which point it assumed the status of 
Torah law. 


On which those designated to perish in the wilderness 
stopped dying - 127 "nn ia Dew: Based on a tradition 
recorded in Midrash Eikha, the Rashbam explains that from the 
moment that this punishment was decreed upon the Jewish 
people in the wake of the sin of the spies, approximately fifteen 
thousand men would die each year, on the ninth of Av. As the 
decree took effect over forty years in the desert, approximately 
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would die each year. When, one year, the people did not die on 
the ninth of Av, the nation thought that they had miscalculated 
the days of the month. Once they saw the full moon on the fif- 
teenth of Av, they were certain that the ninth of Av had passed 
without incident and that the decree had ended. 

An alternative explanation favored in Tosafot is one sug- 
gested by Rabbeinu Tam, that the fifteenth of Av was the day 
on which the seven days of mourning for those who had died 
on the ninth of Av during the fortieth year concluded, such that 
the mourning for the victims of the decree reached an ultimate 
conclusion on the fifteenth of Av. 


As long as those designated to perish in the wilderness had 
not stopped dying, etc. = 131 3372 "Na bp xb “Y: Since 
Moses’ prophecy was interrupted throughout the period of 
the decree, it was a joyous event when Moses again received 
his prophecy on that very day. As long as the people were 
alienated from God, and while they were still in mourning, the 
Divine Presence did not rest upon Moses. This phenomenon 
was in accordance with the principle: The Divine Presence rests 
only amid joy (see Pesahim 117a). Since Moses’ prophecy was 
exclusively for the sake of, and for the needs of, the Jewish 
people, his prophecy depended upon the joy of the nation as 
a whole, and not upon Moses’ personal state (see Tosafot). 
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God did not speak with Moses," as it is stated: “So it came to pass, 
when all the men of war were consumed and dead from among 
the people” (Deuteronomy 2:16), and juxtaposed to that verse it 
is written: “That the Lord spoke to me, saying” (Deuteronomy 
2:17). Moses indicates: Only after the last of that generation had died, 
was the speech of God directed to me. When the Jewish people 
realized that the decree had been lifted, the day was established as 
a permanent day of rejoicing. 


The Gemara continues to cite explanations for the significance of 
the fifteenth of Av. Ulla says: The fifteenth of Av was the day when 
King Hoshea, son of Ela, removed the guards [pardesaot]' that 
Jeroboam, son of Nevat, placed" on the roads so that Israel would 
not ascend to Jerusalem for the pilgrimage Festival. By doing so, 
King Hoshea renewed the access to Jerusalem for pilgrims. 


Rav Mattana says: The fifteenth of Av was the day when the slain 
victims of Beitar were afforded burial, several years after they were 
killed and the Roman emperor Hadrian decreed that they were not 
to be buried (see Gittin 57a). As Rav Mattana says: On the day that 
the slain of Beitar® were afforded burial, the Sages in Yavne insti- 
tuted the blessing: Blessed is He Who is good and Who does 
good." The term: Who is good, is to give thanks that the corpses 
did not decompose despite the long delay; and the term: And Who 
does good, is to give thanks that the slain ones were ultimately 
afforded burial. 


Rabba and Rav Yosef both say: The fifteenth of Avis the day when 
they stop cutting wood" for the arrangement of wood on the altar. 
It is taught in a baraita that Rabbi Eliezer the Great says: Once the 
fifteenth of Av came, the force of the sun would weaken,’ and 
from this date they would not cut additional wood for the arrange- 
ment, because wood cut from then on would not dry properly and 
would be unfit for use in the Temple. Rav Menashe said: And the 
people called the fifteenth of Av: The day of the breaking of the 
sickle [maggal]," as they did not need the lumbering tools until the 
following year. 


NOTES 


LANGUAGE 


Guards [pardesaot] — nip78: In certain manuscripts 
and parallel texts, the word reads parsedaot, or peruzd- 
aot. From the Latin praesidia, which means protection 
or guard. 


BACKGROUND 


The slain of Beitar — 153 931971: After his final suppression 
of the bar Kokheva revolt, the Roman emperor Hadrian 
issued a lengthy series of decrees of apostasy against 
the Jewish people and Judaism. One of these decrees 
was a prohibition against burying those slain in the war. 
These decrees were in force for at least three years, until 
Hadrian's death in 138 CE. The decrees were rescinded 
only in the reign of the following emperor. This annul- 
ment, along with the gradual cancellation of all the 
decrees, was commemorated for future generations in 
several ways, including the addition of the fourth blessing 
to Grace after Meals. 


The force of the sun would weaken - man bw AnD vvn: 
The fifteenth of Av coincides with the period on the solar 
calendar ranging from July 30 to August 21. Preceding 
this time is the period of the highest temperatures in the 
northern hemisphere, and the lowest moisture in the 
mountain regions. From August on, the force of the sun 
weakens, in the Gemara's language. Practically speaking, 
this means that temperatures decrease, and moisture 
increases. The wood for the arrangement on the altar 
needed several months of dryness before it was fit for use. 
Additionally, because beetles crawl about in the bark of 
moist cut trees, it became impractical to cut wood for the 
arrangement beginning at this point in the year. 


HALAKHA 

Who is good and Who does good - 29am aiw: The 
fourth blessing of Grace after Meals was instituted by the 
Sages of the Mishna at Yavne, on the day that the victims 
of Beitar were afforded burial. The blessing declares that 
God is good, because the corpses did not decompose; 
and that He does good, because those slain were ulti- 
mately buried (Rambam Sefer Ahava, Hilkhot Berakhot 
1:17, 2:1; Tur, Orah Hayyim 189; see Shulhan Arukh, Orah 
Hayyim 188:1--2). 


God did not speak with Moses — Wa oy VDI 797 x: Accord- 
ing to a number of commentaries, the Gemara does not mean 
that Moses received no prophecy at all over this period, but that 
the prophecy was different. The Rashbam holds that Moses did 
not experience the type of prophecy that he experienced at first, 
which is described as “face to face” (Exodus 33:11). Accordingly, 
although God spoke to Moses during the episode of Korah, after 
the incident of the spies, it was in the manner of prophecy expe- 
rienced by other prophets, through the medium of an angel or 
the Urim VeTummim. Additionally, it may be that Moses received 
only those prophecies that were necessary for that period. 

Alternatively, the Ritva suggests that God did not speak 
affectionately to Moses during this time, as He previously did. 
Finally, according to Rabbeinu Bahyei, during the period of 
the decree Moses received prophecies only of the type: “The 
Lord said [vayyomer] to Moses” and not of the type: “The Lord 
spoke [vayyedaber] to Moses.” It is this second type, which 
was restored after the end of the decree, which is considered 
the superior vision of a luminous crystal (Rabbeinu Bahyei on 
Deuteronomy 2:16). 


The guards that Jeroboam placed - nyay pwinw nino: 
Although the Bible does not explicitly mention these guards, 


it does describe how Jeroboam, the first king of the northern 
kingdom of Israel, whose separation left a distinct southern 
kingdom of Judea, led a conscious campaign to prevent 
pilgrimage to the Temple in Judean-held Jerusalem. For this 
reason, he erected temples and calves for worship at Dan and 
Beth-el. Moreover, there was war between the two kingdoms. 

Concerning Hoshea, son of Ela, the verse states explicitly: 
“And he did that which was evil in the eyes of the Lord, yet not 
as the kings of Israel that were before him” (II Kings 17:2). Since 
the Bible describes the other kings as having not deviated from 
the sins of Jeroboam, the Sages learned that Hoshea canceled 
some of the orders that were in place prior to his reign. 


The Sages in Yavne instituted, Who is good and Who does 
good - xVM zv mY Ypa: The first three blessings of 
Grace after Meals have the status of a mitzva by Torah law (see 
Berakhot 48b), but this fourth blessing: Who is good and Who 
does good, is a rabbinic enactment (Rashbam). 

Some early commentaries explain why the Sages placed this 
additional blessing in Grace after Meals and not in the regular 
order of prayers. The Ramban posits, based on a midrashic 
source, that Hadrian had the corpses strewn about a large 
vineyard of his in Eretz Yisrael. In recalling the miracle that the 
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corpses did not decompose, the Sages instituted that this bless- 
ing be recited alongside the blessing over wine, which is recited 
after this blessing, upon the conclusion of Grace after Meals. 
The Ritva offers an alternative approach: Grace after Meals 
includes blessings upon monumental matters that have no 
direct connection to food, including Jerusalem and the king- 
ship of the Davidic dynasty. The Sages saw fit to add the bless- 
ing for this miracle, which they saw as having great significance. 
The Netziv adds that this was the first manifestation of divine 
providence on a national level following the destruction of the 
Second Temple, and was recognized as a sign that God had not 
abandoned the Jewish people. 


The day when they stop cutting wood - ia pppisw ov 
oxy mins: According to the Rashbam, this celebration was 
an expression of their joy for having completed the mitzva for 
a whole year. By contrast, Rabbeinu Gershom Meor HaGola 
contends that they were celebrating the fact that by being 
relieved of this seasonal responsibility, they were free to engage 
more in Torah study. 


Sickle [maggal] —ban: The term maggal, whose primary mean- 
ing is sickle, is used in the Talmud as a term for lumbering tools 
in general. 
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HALAKHA =—W¥—__——_—- 
From this point forward, one who adds, etc. - Are Dey] 
"131 PDI: One learns most of his wisdom specifically at 
night. Accordingly, one should add from the nighttime 
hours to his daily order of study of Torah, beginning on the 
fifteenth of Av (Shulhan Arukh, Yoreh De'a 246:24, and in the 
comment of Rema). 


NOTES 


Yesif — 4%: The Gemara asks about this obscure word, 
whose meaning is uncertain. The Rashbam notes that 
he Gemara does not employ the word ye‘asef, i.e., he will 
be gathered, which appears many times in the Bible and 
which unambiguously refers to death. Rav Yosef explains 
hat the word is related to the word sof, meaning end, and 
he Gemara is teaching that whoever does not increase his 
Torah study will die a premature death. 
Some explain that this is a fitting punishment, by the 
principle of measure for measure. When someone chooses 
o increase his hours of sleep when the nights get longer, 
instead of adding the time to the productive daylight hours, 
he heavenly tribunal sees fit to reduce his productive time 
and to shorten his life in favor of eternal sleep (/yyun Ya'akov). 


Seven people spanned, etc. - ^3) bap myaw: Some com- 
mentaries offer an esoteric explanation of this statement: 
The seven men correspond to seven days of Creation and 
the seven thousand years of the world’s existence (Maharal; 
Mabit). 


Upon the tribe of Levi- hw jpaw by: Ahijah the Shilonite 
was excluded from the decree, as he was from the tribe of 
Levi. Although this lineage is not explicitly mentioned in the 
Bible, the Rashbam notes that this is implied by the mention 
of Ahijah together with the Levites (| Chronicles 26:20). Tak- 
ing a different approach, the Ri Migash explains that it was 
Amram, and not Ahijah, who lived through the wilderness 
and entered Eretz Yisrael; and Amram was certainly from the 
tribe of Levi. This interpretation, however, cannot be recon- 
ciled with the ages given for Kohath and Amram (Rashba). 


Isn't it stated nothing other than: About thirty-six — xo 
Tow ovbws xx WX) x: The reason why the Gemara 
assumes that the umber thirty- six is not precise is because 
while it is common for the Bible to round numbers to the 
nearest ten or hundred, it is unusual to use a term such 
as “about” when referring to a specific number. Evidently, 
the verse is describing the worth of thirty-six, which is 
the smallest number that can form a majority of the great 
Sanhedrin. 


PERSONALITIES 
Elijah - bn: In many places in the Talmud and the midrash, 
Elijah the prophet appears to people, especially the Sages, 
and resolves their dilemmas. Elijah did not die (11 Kings 2:11), 
and he continues to serve as an emissary of God. 
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The Gemara adds: From this point forward, when the nights 
lengthen, one who adds [demosif]" to his nightly Torah study 
will add [yosif ] to his life, and he who does not add, that person 
is yesif.“ The Gemara asks: What is the meaning of the term yesif? 
Rav Yosef teaches: It means that his mother will bury him, as 
he will die during his mother’s lifetime. 


§ After discussing the generation of those who died in the wil- 
derness, the Gemara mentions a tradition that relates to that 
generation. The Sages taught: Seven people spanned" in their 
lifetimes the whole world in its entirety, i.e., their lives have 
spanned all of human history. Methuselah saw Adam in his 
lifetime; Shem saw Methuselah; Jacob saw Shem; Amram saw 
Jacob; Ahijah the Shilonite saw Amram; Elijah’ saw Ahijah the 
Shilonite; and Elijah is still alive. 


The Gemara asks: And is it true that Ahijah the Shilonite 
saw Amram? But it is written: “And no man among them 
remained, save Caleb, son of Jephunneh, and Joshua, son of 
Nun” (Numbers 26:65). Since Amram died well before the 
Jewish people left Egypt, in order to have lived at the time of 
Amram, Ahijah would have had to be an adult at the time of the 
Exodus. How, then, could he have lived through the generation 
of those who died in the wilderness? 


Rav Hamnuna says: The decree of death pronounced for the 

generation of the spies was not decreed upon the tribe of 
Levi," as it is written: “Your carcasses shall fall in this wilder- 
ness, and all those who were counted among you, according 

to your whole number, from twenty years old and upward” 
(Numbers 14:29). The verse is interpreted: The decree applies to 

one whose count in the census is from the age of twenty and 

up, excluding the tribe of Levi, whose count is from the age 

of thirty and up. Ahijah was a Levite, and he was not subject to 

the decree. 


The Gemara asks: And is it true that no one from the other 
tribes entered Eretz Yisrael? But isn’t it taught in a baraita: Yair, 
son of Manasseh, and Machir, son of Manasseh, were born in 
the days of Jacob, and they did not die until the Jewish people 
entered Eretz Yisrael, as it is stated: “And the men of Ai killed 
of them about thirty-six men” (Joshua 7:5). And concerning 
this verse, it is taught: Literally thirty-six people were killed, 
this is the statement of Rabbi Yehuda. 


Rabbi Nehemya said to him: But is it stated that thirty-six 
were killed? Isn’t it stated nothing other than: “About thirty- 
six” were killed? Rather, this unusual term is referring to Yair, 
son of Manasseh, who was equivalent to the majority of the 
Sanhedrin, whose maximum number of judges is seventy-one, 
of which thirty-six is a slight majority. Evidently, then, Yair, son 
of Manasseh also survived the time in the wilderness. 


Rather, Rav Aha bar Ya’akov said: The decree of death was not 
decreed either upon those less than twenty years old or upon 
those more than sixty years old at the time of the sin of the 
spies. The Gemara explains: Not upon those less than twenty 
years old, as it is written: “From twenty years old and upward” 
(Numbers 14:29). And not upon those more than sixty years 
old, because he learns that there is a verbal analogy between 


“and upward” in the verse cited, and “and upward” from the 


halakhot of valuations, in the phrase: “From sixty years old and 
upward” (Leviticus 27:7). Just as there, concerning valuations, 
more than sixty years old is comparable to less than twenty 
years old, as there is a distinct category of those between the ages 
of twenty and sixty, so too here, more than sixty years old is 
comparable to less than twenty years old insofar as those older 
were not subject to the sentence. Yair, son of Manasseh, who was 
already older, did not die in the wilderness. 
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§ A dilemma was raised before the Sages: Was Eretz Yisrael 
divided according to the tribes," meaning that each of the twelve 
tribes received an equal portion, and the members of each tribe 
divided these tribal portions according to their numbers; or per- 
haps Eretz Yisrael was divided according to men’s skulls, meaning 
that a certain area of land was given to each individual, and the size 
of the tribal allotments was a function of the tribe’s population? 


Divided according to the tribes — bong Daw: The Rash- 
bam understands the Gemara’s question as follows: Was the 
land divided into twelve equal parts and then subdivided 
within each tribe, or was it divided into the number of those 
entitled to portions, either those who left Egypt, or those who 
were entering Eretz Yisrael? If divided according to the amount 
of people, then each tribe would receive a portion whose size 


NOTES 

The Ra’avad explains that the Gemara is not asking about 
the sizes of the respective tribes’ inheritances. Rather, when 
the Gemara further on asserts that the land was divided by a 
lottery with the aid of the Urim VeTummim, it is asking whether 
this describes only the division of the tribal portions, or whether 
it relates in addition to the individuals’ portions of land (Shita 
Mekubbetzet). 


corresponds to its population relative to the total population 


of the nation. 
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The Gemara suggests: Come and hear a proof. The verse states: 
“According to the lot shall their inheritance be divided between the 
more and the fewer” (Numbers 26:56). Evidently, whether the 
tribe had many or few people, the tribe as a whole received a portion 
equal to that of every other tribe, and each individual within the 
tribe received a different amount of land than those in other tribes. 


And another proof can be seen from that which is taught in a 
baraita: Eretz Yisrael is destined to be divided among thirteen 
tribes during the messianic era, unlike the division in the time of 
Joshua. As, initially the land was divided only among twelve tribes, 
as the Torah does not allot a portion to the tribe of Levi. The 
baraita continues: And the land was divided only with money, 
such that each tribe that received a portion more valuable than 
average compensated another tribe that had received a portion less 
valuable than average, as it is stated: “Between the more and the 
fewer.’’ Rabbi Yehuda said: The area of land whose yield is a se’a® 
of grain in Judea is so valuable that it is equal in value to the area 
necessary to produce five se‘a of grain in the Galilee. 


The baraita continues: And the land was divided only by a lottery, 
as it is stated: “Only by lot shall the land be divided” (Numbers 
26:55). And the land was divided only with the Urim VeTummim,® 
as it is stated: “By the pronouncement of the lot” (Numbers 
26:56). 


The baraita asks: How can these texts be reconciled? One indicates 
that the land was divided by lottery and the other indicates that the 
land was divided with the Urim VeTummim. The baraita explains: 
Elazar the High Priest was dressed with the Urim VeTummim, and 
Joshua and all the Jewish people were standing before him, and 
a lottery receptacle containing the names of the tribes and another 
lottery receptacle containing the names of the boundaries of the 
twelve different regions of Eretz Yisrael were placed before him. 


And Elazar would ascertain the assignments of land with the 
Divine Spirit and say, in accordance with the notification of the 
Urim VeTummim: The name of the tribe Zebulun now emerges 
from the receptacle in the lottery, and the region whose boundary 
is Akko emerges with it from the other receptacle. After stating this, 
he would mix the lots in the receptacle of the tribes and the lot of 
Zebulun would emerge in his hand. He would then mix the lots 
in the receptacle of the boundaries, and the boundary of Akko 
would emerge in his hand. 


NOTES 


As it is stated, between the more and the fewer - vaKaw 
vyg a7 p3: At this stage of the Gemara, this verse serves to 
prove that the land was divided with money, i.e., the leaders 
used monetary compensation to balance the inequality of 
the distributed inheritances between the choicest portions, 
which the verse calls “more,” and the less desirable portions, 
which the verse calls “fewer” (Rashbam). 


BACKGROUND 


Se'a — TND: A sea is a biblical dry measure of volume (Gen- 
esis 18: 6) and is used by the Sages as a point of reference 
or all measures. A sea is equal to six kav, or twenty-four log. 
Estimates of the modern equivalent of a se'a range from 
7.2-14.4 2. 


Urim VeTummim — Dm) WVK: It is unclear precisely what 
he Urim VeTummim were, due to the cryptic description of 
hem in the Torah (Exodus 28:30). Rashi explains that this 
erm is referring to the name of God, presumably written 
on parchment, which was inserted between the folds of 
he High Priest's breastplate. According to the Mishna (Yoma 
ya) and Gemara (Yoma 73a-b), the Urim VeTlummim were 
a medium through which the High Priest communicated 
with God, at the behest of the king or the Nasi of the San- 
hedrin. In a crisis, anyone could ask for direction from God 
through the High Priest and the Urim VeTummim, provided 
the community required it. According to the Gemara, in the 
many instances in the Bible where God is consulted this 
was generally accomplished by using the Urim VeTummim. 
When a question was asked, certain letters on the breast- 
plate would be illuminated, providing the proper answer. 
In the second Temple the Urim VeTummim were no longer 
extant (see Sota 48a). 
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NOTES 

The gate of Reuben, one, etc. — 131 1M (IKI Ww: How 
does the Gemara learn about the portions of land from a 
verse that is speaking about the gates of Jerusalem? The 
Rashbam suggests that when foretelling that each tribe 
will have its own gate into Jerusalem, the verse describes 
this by repeating the word “one, indicating that each 
tribe will have an equal portion in the inheritance and 
division of the whole land. In a similar fashion, the Ramah 
explains that the fact that each tribe has a gate demon- 
strates that each tribe has an equal share of Jerusalem 
itself, and that is reflective of the arrangement for the 
whole land, of which each tribe has an equal portion. 


Divided according to the tribes - bon Dvw: 

According to most commentaries, the Gemara's conclu- 
sion is that the land was first divided into twelve portions 
of equal area, irrespective of each tribe's population, and 

each tribe was then assigned to its portion by both the 
lottery and the Urim VeTummim. Thereafter, the various 
discrepancies among the respective portions, consider- 
ing the quality of the farmland and its proximity to Jeru- 
salem, were evaluated. On the basis of these evaluations, 
those tribes that were allotted inferior portions received 

compensation in the form of money or additional tracts 
of land. 

In his commentary on the Torah (Numbers 26:54), 
Rashi explains that the land was divided into twelve 
unequal portions, in accordance with the population of 
each tribe. The role of the lottery was to validate the prior 
division. This opinion is discussed at length in the com- 
mentaries of the Ramban, Rabbi Eliyahu Mizrahi, and the 
Abravanel. According to the Abravanel, Rashi presumes 
that the land was divided to individuals, not tribes. 

The Ra‘avad adopts a variation of Rashi’s opinion and 
explains that the lottery did not assign precise portions, 
but rather general regions. Once each tribe was assigned 
to its proper region, the precise borders were determined 
on the basis of the respective tribes’ populations (see 
Shita Mekubbetzet on 17b and Abravanel’'s commentary 
on Joshua). 


Wages [rongar] — 331: According to the Rashbam, the 
erm rongar is referring to hired laborers. In other words, 
he verse does not state that the tribes will give the king 
a literal tract of land. Rather, when the verse states: “Shall 
ill it” that means they will work for the king as though 
hey are day laborers. Alternatively, Rabbeinu Gershom 

eor HaGola suggests that the term rongar is referring 
o a tract of land, but one much smaller than the tribal 
erritories, e.g., a single city or small district. 


HALAKHA 


For the king - rong: In the future, the messianic king, 
called the prince, will appropriate one-thirteenth of all 
the lands that the Jewish people will conquer. This matter 
is an ordained allotment for him and his descendants in 
perpetuity (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 4:8). 


138 


DRIP ARIKI WPA Ma MIN stim 
aw riny nbiy pin DINM aby 
sono tha Thy pea by abpa 
ona ia ibn] PaA bo bpa: yw 

pay pay b apin 


Sw apb ma obiy bw apna K 
TIW 1 wm one ain obipa aca obiy 
- DTD Mwy oT TW bp- ia 
Jb px aa oby) ; qa mw b py 
Tosen wna + pew aM) wy bz 
WO THY Fa] WH" TDW POYA 
na espa any yb we any an 
TYY agy jagya Y7 pom xv 

om ox anon 


MPS TINNY NY MONA’ PA ANP 
ppaw APA yaw “apa wy ow) 
FPR Yow DN 


Ponnnw dew yas Mn 9 TW 
TAN NB? TPN .DvaY wy 


> vars x we yaw Yon satay 
abya 73317 NID mand xDD 34 
wows Many 2037, Y7 “pp xb 
rye nin vipa mama ma 


sara .oraps KYN mpbnng Nh) 
red Kong DKD pers npr 
abas PIPPO IDOI WN = 1030) 

npin nain 


PITTI DOJURU: NIPI TT 


be reproduced or distributed in any form without express permission from the publisher 


And Elazar would repeat the process and ascertain the assign- 
ments with the Divine Spirit and say: The name of the tribe 
Naftali now emerges, and the region whose boundary is Ginno- 
sar emerges with it from the other receptacle. After stating this, 
he would mix the lots in the receptacle of the tribes and the lot 
of Naftali would emerge in his hand. He would then mix the 
lots in the receptacle of the boundaries, and the boundary of 
Ginnosar would emerge in his hand. And so he would proceed 
for each and every tribe. 


The baraita continues: And unlike the division in this world, 
i.e., in the time of Joshua, will be the division of portions in 
the World-to-Come, i.e., in the messianic era. In this world, if 
a person has a field of grain, he does not have a field for an 
orchard; ifhe has a field for an orchard, he does not have a field 
of grain. This is so because each climate and variety of soil is 
suitable for a different type of produce. But in the World-to- 
Come, you do not have any person who does not have a portion 
in Eretz Yisrael in the mountain, and in the lowland, and in the 
valley, as it is stated: “The gate of Reuben, one;" the gate of 
Judah, one; the gate of Levi, one” (Ezekiel 48:31), which is to say 
that everyone's portion will be the same. And the Holy One, 
Blessed be He, will distribute it to them personally, as it is 
stated: “And these are their portions, says the Lord” (Ezekiel 
48:29). This is the conclusion of the baraita. 


The Gemara states its proof: In any event, the baraita teaches: As 
initially, the land was divided only among the twelve tribes. 
Conclude from the baraita that the land was divided according 
to the tribes,” and not apportioned directly to each person. The 
Gemara affirms: Conclude from the baraita that this is the case. 


§ The Gemara returns to analyze the baraita just cited. The 
Master says above: Eretz Yisrael is destined to be divided 
among thirteen tribes. The Gemara asks: As to the other, 
thirteenth portion, for whom is it? Rav Hisda said: For the 
king," as it is written: “And they that serve the city, out of all 
the tribes of Israel, shall till it” (Ezekiel 48:19). The verse is 
understood as meaning that the nation will collectively allot a 
portion to the king, who serves the needs of the nation. Rav 
Pappa said to Abaye: Why is the verse interpreted in this way? 
Say that the verse speaks of mere wages [rongar],"" so that the 
king has rights to collect taxes, but not an actual portion of land. 
The Gemara answers: That possibility should not enter your 
mind, as it is written: “And the residue shall be for the prince, 
on the one side and on the other of the sacred offering and of 
the possession of the city” (Ezekiel 48:21). Based on this latter 
verse, the former verse speaks of a specific tract of land. 


The baraita also states: And the land was divided only with 
money, as it is stated: “Between the more and the fewer.” With 
regard to what is this said? If we say it is with regard to beauty 
and ugliness, i.e., that those who receive inferior-quality land 
received monetary compensation from the others, is that to say 
we are dealing with fools [beshufetanei]' who would agree to 
take inferior-quality land in exchange for more money? Rather, 
it is said with regard to the difference between land that is 
close to Jerusalem and land that is far from Jerusalem. Those 
whose property was close to Jerusalem compensated those whose 
property was farther away. 


Wages [rongar] - 
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WN: It would seem that the correct reading 
of this word is rozgar, a Middle Iranian word meaning day laborer 
that consists of rōz, meaning day, and the agent suffix gar. 


LANGUAGE 
Fools [shufetanei] — 399W: The origin of this word is not clear, 
although the most convincing explanation is that it is a meta- 
thetic equivalent of the Aramaic tapshena, meaning foolish, or 
stupid. The Sages employ the term to denote a senseless person 
who behaves in an irrational or imbalanced manner. 
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The Gemara notes: There is a dispute between tanna’im with 
regard to the manner by which this compensation was given: Rabbi 
Eliezer says: The tribes compensated each other with money. 
Rabbi Yehoshua says: The tribes compensated each other with 
land by giving extra land to those whose portions were in less 
advantageous locations. 


The baraita also states: And the land was divided only by a lottery, 
as it is stated: “Only by lot shall the land be divided” (Numbers 


26:55). The Sages taught: In the phrase “only by lot,’ the term “only” 


indicates that Joshua and Caleb are excluded from this proviso. 
The Gemara asks: With regard to what were they excluded? If we 
say that they did not take portions at all, now that it has already 
been taught that they took the portions of the spies (118b) that 
were not their own, is it necessary to teach that they took their 
own portions? It goes without saying that they did collect their 
portions. Rather, the exclusion teaches that they did not take 
portions by a lottery but according to explicit designation by 
the Lord. With regard to Joshua, this is as it is written: “According 
to the commandment of the Lord they gave him the city that 


he asked, even Timnath Serah in the hill-country of Ephraim” 


(Joshua 19:50). 


The Gemara interjects: It is written concerning Joshua's burial: 
“And they buried him in the border of his inheritance in Timnath 
Serah” (Joshua 24:30), and it is written: “And they buried him in 
the border of his inheritance in Timnath Heres” (Judges 2:9). Why 
is the name changed? Rabbi Elazar says: Initially, its fruits were 
as dry as clay [keheres], and ultimately," its fruits were so plump 
that they were spoiling [masrihin]. And there are those who say 
the opposite: Initially, the fruits were spoiling prematurely, and 
ultimately, they lasted as long as clay without spoiling. 


Caleb also received his portion directly from God and not through 
the lottery, as it is written: “And they gave Hebron to Caleb, as 
Moses had spoken; and he drove out from there the three sons 
of the giant” (Judges 1:20). The Gemara asks about this verse: 
But Hebron was a city of refuge’ that belonged to the priests, as 
described in the book of Joshua (21:13); how could it have been 
given to Caleb? Abaye said: Its outskirts [parvaraha],'i.e., only 
the fields and vineyards lying beyond the city limits, were given 
to Caleb. As it is written: “But the fields of the city, and the vil- 
lages thereof, they gave to Caleb the son of Jephunneh for his 
possession” (Joshua 21:12). 


City of refuge - vopa vy: The books of N 


Deuteronomy (19:1-13) describe the mitzva to establish cities 


of refuge to protect one who unwittin 


slaughter. The Sages explain that anyone who caused another's 
death must flee to a city of refuge, whereupon he is taken to be 
tried by the court. If he is convicted of intentional murder, he is 
executed. If the other person's death was a complete accident, 
he is released. If the court decides that he is guilty of negligent 


manslaughter, he must return to the city 


BACKGROUND 


umbers (35:9-34) and there throughout the lifetime of the High Priest. If he leaves the 
city of refuge for any reason, he may be killed by his victim's 
blood redeemer. After the death of the High Priest, he may 
return to his own city, and the blood redeemer may not kill 
him. The Torah mentions the establishment of six cities of refuge, 
hree west of the Jordan River and three east of the Jordan. The 
six cities were among the forty-eight cities given to the Levites. 
The Sages explained that the other forty-two cities given to 
he Levites (Numbers 35:2-8) also served as cities of refuge. 


gly committed man- 


of refuge and remain 


— |. 
Initially...and ultimately - qion.. ymaa: The Rashbam 
explains that initially, before this portion of land came into 
Joshua's possession, the produce had inferior qualities. Once 
the land was designated for Joshua, the produce was pro- 
foundly improved in his merit. The Ri Migash appears to 
suggest a different explanation: This land is renowned in 
that its produce, which is always inferior at its early stages 
of growth, becomes profoundly improved over the course 
of its growth. 


LANGUAGE 
Its outskirts [parvaraha] — x1: From the Middle Per- 
sian parwar, meaning surroundings, this word is written in 
several different forms with essentially the same definition. 
Two versions of the word appear in the Bible (11 Kings 23:11; 
| Chronicles 26:18). 
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HALAKHA 


That the son takes...of the property of the father, etc. — 
^D INI poua.. boi 12W: A firstborn son takes a double por- 
tion only from the father’s property, not from the mother’s. 
Even if he is the firstborn of both the father and the mother, 
he takes only a standard portion of the mother's property 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 2:8; Shulhan Arukh, 
Hoshen Mishpat 278:1). 


And the daughters are sustained - nisita nizam: One of the 
conditions of a marriage contract is that the daughters are 
to be sustained from their father's estate after his death until 
they are betrothed or until they reach adulthood. The Rema 
adds that this condition is operative regardless of whether it 
was written in the marriage contract, or even if the mother 
did not receive a marriage contract, or where the local custom 
is not to write a marriage contract. Some add that this is so 
even if other conditions were written in the contract and this 
particular condition was omitted (Helkat Mehokek). There are 
also those who say that the daughters are sustained even in 
cases where, against local custom, the mother did not receive 
a marriage contract, or where the woman has relinquished 
her right to collect the marriage contract, or in the event of 
divorce, in which case the wife herself is not entitled to be 
sustained. 

The Rema adds that the commentaries discuss the status 
of the daughters’ dowry: Some say that this is not considered 
the daughters’sustenance and therefore is not taken from the 
father’s property (Nimmukei Yosef), while the Maharil holds 
that the dowry is included in the category of sustenance 
(Rambam Sefer Nashim, Hilkhot Ishut 19:10; Shulhan Arukh, Even 
HaEzer 1121, 113:1, and in the comment of Rema). 


Both the son and the daughter take a portion of the first- 
born - m2232 pon phoi nan ame) jan tM: If a firstborn 
and his only brother both predecease their father, a lone 
daughter of the firstborn inherits two-thirds of her grand- 
father's property, and a lone son of the younger brother 
inherits one-third of the grandfather's property (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 2:7; Shulhan Arukh, Hoshen 
Mishpat 27715, and see 276:3). 


NOTES 


We learn as well — K337 9793 Xi: According to that mishna, 
Zelophehad’s daughters took a portion from among the 
properties of their grandfather Hepher, although Zelophehad 
predeceased Hepher. 
Tosafot Yeshanim note that, in fact, there is no definitive 
proof that Zelophehad predeceased his father. Therefore, it 
must be that the halakha that the son and the daughter 
ake in inheritance the property due to their father just as 
hey would take in inheritance the property that he had in 
his possession is in fact understood from a different mishna 
(115a), which states that all descendants of a son precede a 
daughter, indicating that they have the right to any property 
hat their father would have the right to receive. 
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MI S HNA Both the son and the daughter of the 

deceased are included in the halakhot of 
inheritance. But the difference is that the firstborn son takes a 
double portion of the property of the father," and he does not 
take a double portion of the property of the mother. And 
another difference is that the daughters are sustained" from the 
property of the father after he dies, as it isa mandatory condition 
of their mother’s marriage contract that they are to be sustained 
even before the estate is disbursed to the children, but the daugh- 
ters are not sustained from the property of the mother, which 
is all inherited by the sons. 


G E M ARA The Gemara analyzes the mishna: What 


is meant by the first clause of the mishna: 
Both the son and the daughter of the deceased are included in 
the halakhot of inheritance? If we say that they inherit together, 
didn’t we learn in a mishna (usa): A son precedes a daughter? 
Additionally, all descendants of a son precede a daughter. It is 
clear that a daughter does not inherit together with a son. 


Nafsham is a mnemonic for the names of the Sages cited in the 
following discussion: Nahman; Pappa; Ashi; Mar. Rav Nahman 
bar Yitzhak says: This is what the mishna is saying: Both the 
son and the daughter take in inheritance the property due to 
their father as they would take in inheritance the property that 
he had in his possession. 


The Gemara questions this explanation: We already learn this as 

well" in a mishna (116b): Zelophehad’s daughters took three 

portions of land in the inheritance of Eretz Yisrael: Their 

father’s portion that he received because he was among those 

who left Egypt; and his portion that he received with his broth- 
ers in the property of Hepher, their father, although Zelophehad 

predeceased his father and never was in possession of the inheri- 
tance from Hepher; and an additional portion that he received 

from Hepher because he was a firstborn. It is already taught in 

that mishna that property due to the deceased is inherited in the 

same manner as property possessed by the deceased. 


And furthermore, if the explanation of the mishna is as stated by 
Rav Nahman, what is meant by the phrase: But the difference is 
that the firstborn son takes a double portion of the property of 
the father, and he does not take a double portion of the property 
of the mother? According to Rav Nahman’s explanation, what is 
the contrast between the two clauses in the mishna? 


Rather, Rav Pappa said: This is what the mishna is saying: Both 
the son and the daughter of the deceased take a portion of the 
firstborn." 


The Gemara questions this explanation: We already learn this in 
a mishna as well (116b), which explains the third portion taken 
by the daughters of Zelophehad: And they took an additional 
portion that he received from Hepher, as he was a firstborn, 
and a firstborn takes two portions of inheritance from his father. 
And furthermore, if the explanation of the mishna is as stated 
by Rav Pappa, what is meant by the phrase: But the difference 
is that the firstborn son takes a double portion of the property 
of the father, and he does not take a double portion of the 
property of the mother? According to this explanation as well, 
the first clause of the mishna has nothing to do with inheriting 
from the mother. 


Rather, Rav Ashi said: This is what the mishna is saying: With 
regard to both a son among the sons, and a daughter among 
the daughters, if the father says: This particular child shall 
inherit all my property, his statement stands. A father can do 
so for any one son, or, when there are no sons, for any one 


daughter. 
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The Gemara asks: In accordance with whose opinion does Rav Ashi 
say this? Is it in accordance with the opinion of Rabbi Yohanan 
ben Beroka? The Gemara challenges: But the mishna teaches this 
later (130a), as Rabbi Yohanan ben Beroka says: If one said about 
another who is fit to inherit from him that the named individual 
should inherit all his property, his statement stands, but if one said 
it about another who is unfit to inherit from him, his statement 
does not stand. It is not reasonable to say that this mishna is stating 
the same halakha that is recorded in the later mishna in the name of 
Rabbi Yohanan ben Beroka. 


And if you would say that the tanna here taught us an unattributed 
mishna in accordance with the opinion of Rabbi Yohanan ben 
Beroka, in order to demonstrate that his opinion is accepted as 
halakha, this would not establish the halakha in accordance with his 
opinion. The reason is that this would be an instance of an unat- 
tributed mishna and thereafter a mishnaic dispute concerning the 
same matter, as in the later mishna there is a tanna who disagrees 
with the ruling of Rabbi Yohanan ben Beroka; and in an instance of 
an unattributed mishna and thereafter a mishnaic dispute, the 
halakha is not in accordance with the unattributed mishna." 


And furthermore, if the explanation of the mishna is as stated by 
Rav Ashi, what is meant by the clause: But the difference is that the 
firstborn son takes a double portion of the property of the father, 
and he does not take a double portion of the property of the mother? 
According to this explanation as well, the first clause of the mishna 
has nothing to do with inheriting from the mother. 


Rather, Mar bar Rav Ashi said: This is what the mishna is saying: 
Both the son and the daughter are equal in their rights both with 
regard to the property of the mother and with regard to the 
property of the father. Sons and daughters can inherit from either 
fathers or mothers. But the differences are that the firstborn son 
takes a double portion of the property of the father, and he does 
not take a double portion of the property of the mother, and 
that the daughters are sustained from their father’s estate before it 
is disbursed to the children, but they are not sustained from the 
property of their mother. 


§ The Sages taught in a baraita: When the verse states: “But he 
shall acknowledge the firstborn, the son of the hated, by giving 
him a double portion ofall that he has” (Deuteronomy 21:17), this 
means the firstborn receives double the property received by any 
other one inheritor." The baraita analyzes this statement: Do you 
say the firstborn receives double the property received by any one 
inheritor, or rather, is it a double portion of all the property, such 
that the firstborn receives two-thirds of the entire estate, which is 
twice the portion left for the other inheritors to divide between 
themselves? The baraita suggests: And this question can be resolved 
through logical inference: 


There may be times when a firstborn takes his portion of the inheri- 
tance, dividing the estate with one other brother, and there may be 
times when a firstborn takes his portion of the inheritance, dividing 
the estate with five brothers, and there is no indication that the 
Torah differentiates between the manner in which the respective 
firstborns collect in each scenario. Therefore, just as when a firstborn 
takes his portion, dividing the estate with one other brother, he 
receives double the property received by one inheritor, so too, 
when a firstborn takes his portion of the inheritance, dividing the 
estate with five brothers, he receives double the property received 
by one inheritor. 
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NOTES 


In an unattributed mishna and thereafter a dispute, 
the halakha is not in accordance with the unattributed 
mishna - onps 737 px nptbna Jp mg) BND: When an 
unattributed opinion is presented in a mishna and subse- 
quently it is presented as one opinion in a mishnaic dispute, 
the halakha is not in accordance with that unattributed 
opinion (Ritva; Meromei Sadeh). 

Tosafot explain that this principle does not mean 
that the halakha is definitely not in accordance with the 
unattributed opinion, but merely that under such circum- 
stances, the halakha is not in accordance with that opinion 
as a matter of course. 


HALAKHA 


Double the property received by any other one inheri- 
tor — 83 DW »9: The firstborn collects double the 
property received by any other single inheritor. How so? 
f a father is survived by five sons, one of whom is a first- 
born, the estate is divided into six equal parts, of which 
he firstborn collects two, equal to one-third of the total 
estate, and the other four brothers collect one-sixth each. 
f someone is survived by nine sons, the estate is divided 
into ten equal parts, of which the firstborn collects two, 
equal to one-fifth of the total estate. Each of the other eight 
brothers collects one tenth. This is the manner of division 
in all instances (Rambam Sefer Mishpatim, Hilkhot Nahalot 
2:1; Shulhan Arukh, Hoshen Mishpat 2771). 
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The baraita suggests the opposite logical derivation: Or perhaps go 
this way: There may be times when a firstborn takes his portion of the 
inheritance, dividing the estate with one other brother, and there may 
be times when a firstborn takes his portion of the inheritance, dividing 
the estate with five brothers. Therefore, just as when a firstborn takes 
his portion, dividing the estate with one other brother, he receives a 
double portion of all the property, so too when a firstborn takes his 
portion of the inheritance, dividing the estate with five brothers, he 
receives a double portion of all the property. 


As the logical inference can lead to either conclusion, the halakha is 

determined by a derivation from a verse. The verse states: “Then it 

shall be, in the day that he causes his sons to inherit” (Deuteronomy 
21:16). As the next verse spells out: “But he shall acknowledge the 

firstborn, the son of the hated, by giving him a double portion of all 

that he has” (Deuteronomy 21:17), the former verse is ostensibly redun- 
dant. The additional verse is therefore understood as an inclusion: The 

Torah increased inheritance with regard to the brothers, indicating 

that the more brothers there are, the greater the portion they collect 
from the entire estate. Therefore, you should not reason in accor- 
dance with the final formulation, in which the baraita suggests that 
the firstborn inherits twice as much as all the other brothers combined, 
but in accordance with the first formulation, according to which the 

firstborn inherits twice as much as each other brother. 


The baraita reinforces this statement by citing additional verses: And 
the verse states: “And the sons of Reuben the firstborn of Israel, for 
he was the firstborn; but, inasmuch as he defiled his father’s couch, 
his birthright [bekhorato] was given to the sons of Joseph the son 
of Israel, yet not so that he was to be reckoned in the genealogy as 
firstborn” (1 Chronicles 5:1)." And the following verse states: “For 
Judah prevailed above his brothers, and the prince came of him; but 
the birthright [vehabekhora] was Joseph’s” (1 Chronicles 5:2). 


The baraita derives: Birthright, i.e., firstborn status, is stated here 
with regard to Joseph, and birthright is stated in another verse con- 
cerning the double portion with regard to the later generations: “By 
giving him a double portion of all that he has, for he is the first-fruits 
of his strength, the birthright [habekhora] is his” (Deuteronomy 21:17). 
Just as the birthright stated with regard to Joseph is double the 
property received by one inheritor, as the Gemara will explain, so too 
the birthright stated with regard to the later generations is double 
the property received by one inheritor. 


The baraita cites additional related verses: And with regard to Jacob's 
bequest to Joseph, the verse states: “Moreover I have given to you 
one portion above your brothers, which I took out of the hand of 
the Amorite with my sword and with my bow” (Genesis 48:22). The 
baraita explains the verse: But is it so that Jacob took the portion with 
his sword and with his bow? But isn’t it already stated: “Through 
You do we push down our adversaries; through Your name do we 
trample those that rise against us. For I trust not in my bow, neither 
can my sword save me” (Psalms 44:6-7)? Rather, what is the meaning 
of “with my sword”? This is referring to prayer.’ What is the meaning 
of “with my bow”? This is referring to petition. This concludes the 
baraita. 


The Gemara analyzes the baraita: What is the reason the baraita cites 

additional proofs, introducing them with the term: And the verse 

states? The Gemara explains: And if you would say that the proof from 

the verse: “Then it shall be, in the day that he causes his sons to inherit” 
is not valid, as perhaps this verse comes to teach the halakha of Rabbi 

Yohanan ben Beroka that a father may designate property for which- 
ever child he desires, then come and hear a separate proof: “And the 

sons of Reuben the firstborn of Israel... his birthright was given to 

the sons of Joseph the son of Israel.” As Joseph's birthright was that his 

sons received two portions, evidently the birthright of the firstborn is 

that he receives double the amount received by one inheritor. 
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And if you would say that this is not a proof either, as we do not 
derive the meaning of the term: “Birthright [bekhora]” (see 
Deuteronomy 21:17) from the similar but not identical term of: 
“His birthright [bekhorato],’ come and hear a proof from the 
term employed in the following phrase from the verse: “But 
the birthright [vehabekhora] was Josephs.” 


The Gemara continues to explicate the biblical citations in the 
baraita: And if you would say that this is not a proof either, as 
concerning Joseph himself, from where may it be learned that 
his birthright was double the property received by one inheritor? 
Come and hear a proof: “Moreover I have given to you one 
portion above your brothers,” indicating that Joseph received 
one more portion than each of the other sons of Jacob. 


Rav Pappa said to Abaye: Why not say that the term “one portion” 


is referring to a mere palm tree or some other relatively small 
extra gift, instead of a full, equal share? Abaye said to him: For 
you, i.e., to answer your question, the verse states: “Ephraim and 
Manasseh, even as Reuben and Simeon, shall be mine” (Genesis 
48:5). Evidently, Joseph’s children together received portions 
equal to that of Reuben and Simeon together, i.e., two full 
portions. 


§ Rabbi Helbo asked Rabbi Shmuel bar Nahmani: What did 
Jacob see that he took the status as firstborn from Reuben and 
gave it to Joseph? The Gemara wonders: What does he mean, 
what did he see? The matter is written explicitly: “But, inasmuch 
as he defiled his father’s couch, his birthright was given to the 
sons of Joseph” (1 Chronicles 5:1). Rather, Rabbi Helbo’s question 
was: What did he see that he gave it specifically to Joseph? 


Rabbi Shmuel bar Nahmani answered Rabbi Helbo: I will tell you 
a parable. To what is this matter comparable? To a homeowner 
who raised an orphan in his home. Eventually, that orphan 
became wealthy and said: I will provide benefit to the home- 
owner from my property. Similarly, since Joseph sustained Jacob 
in Egypt for a number of years, Jacob saw fit to repay the kindness. 
Rabbi Helbo said to him: And if Reuben did not sin, would 
Jacob not have provided any benefit to Joseph? It cannot be that 
Jacob repaid Joseph only as a result of Reuben’s sin. 


Rather, doesn’t your teacher Rabbi Yonatan say like this: It was 
appropriate for the child receiving the status of firstborn to 
emerge from Rachel, as it is written: “These are the generations 
of Jacob, Joseph” (Genesis 37:2), indicating that Joseph was 
Jacob’s primary progeny. But Leah advanced ahead of Rachel 
with appeals for mercy, i.e., with prayer, and thereby earned the 
status as firstborn for her firstborn. But because of the modesty 
that Rachel possessed, the Holy One, Blessed be He, returned 
the status as firstborn to her. This is why Jacob gave the status as 
firstborn to Joseph. 


The Gemara explains this answer: What does it mean that Leah 
advanced ahead of Rachel with mercy? As it is written: “And 
Leah’s eyes were weak [rakkot]” (Genesis 29:17). What is the 
meaning of “rakkot”? If we say that her eyes were literally weak, 
is it possible that the verse would say that? The verse there did 
not speak to the disparagement of even a non-kosher animal, 
as it is written: “From the pure animals and from the animals 
that are lacking purity” (Genesis 7:8). The verse states: “That are 
lacking purity” rather than stating explicitly and disparagingly: 
That are impure. If that is so with regard to animals, did the verse 
speak here to the disparagement of the righteous? Rather, 
Rabbi Elazar says: The term alludes to the fact that her gifts, i.e., 
the gifts given to her descendants, e.g., the priesthood and the 
monarchy, were long-lasting [arukkot]," as they were passed 
down from generation to generation. 


NOTES 

That her gifts were long-lasting — niany mnianaw: These 
gifts are that her descendants were the Levites and the priests, 
as well as the kings, all of whom are governed by an eternal 
covenant (Rabbeinu Gershom Meor HaGola). By contrast, the 
Maharsha suggests that the term arukkot denotes not a long 
period of time, but prominence. A number of other instances of 
this word in the Talmud reinforce this interpretation. 
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Rav says that there is a different explanation of the verse: Actually, 
the verse means that her eyes were literally weak, and this 
is not a denigration of her but a praise of her. As she would 
hear people at the crossroads, coming from the land of 
Canaan, who would say: Rebecca has two sons, and her brother 
Laban has two daughters; the older daughter will be married 
to the older son, and the younger daughter will be married to 
the younger son. 


Rav continues: And she would sit at the crossroads and ask: 
What are the deeds of the older son? The passersby would 
answer: He is an evil man, and he robs people. She would ask: 
What are the deeds of the younger son? They would answer: He 
is “a quiet man, dwelling in tents” (Genesis 25:27). And because 
she was so distraught at the prospect of marrying the evil brother, 
she would cry and pray for mercy until her eyelashes fell out. 
Since the weakness of her eyes was due to this cause, character- 
izing her eyes as weak constitutes praise. This is Leah’s prayer for 
mercy to which Rabbi Yonatan referred. 


The Gemara comments: And her desire not to marry Esau is the 
basis of that which is written: “And the Lord saw that Leah was 
hated, and He opened her womb” (Genesis 29:31). What is the 
meaning of “hated”? If we say that she was literally hated," is it 
possible? The verse there did not speak to the disparagement 
of even a non-kosher animal, so did the verse here speak to the 
disparagement of the righteous? Rather, the Holy One, Blessed 
be He, saw that the behavior of Esau was hated by her, and 
therefore: “And He opened her womb.” 


The Gemara now explains the second part of Rabbi Yonatan’s 

explanation: And what was a demonstration of the modesty that 

Rachel possessed? As it is written: “And Jacob told Rachel that 

he was her father’s brother, and that he was Rebecca’s son” 
(Genesis 29:12). The Gemara asks: But isn’t he the son of her 

father’s sister? Why did he say that he was her father’s brother? 

Rather, Jacob and Rachel had the following exchange: Jacob said 

to Rachel: Will you marry me? Rachel said to him: Yes, but my 
father is a deceitful person, and you cannot defeat him. 


Jacob said to her: What is his method of deceit of which I need 

be aware? Rachel said to him: I have a sister who is older than 

me, and he will not marry me off before he marries her off, even 

if he promises that he will do so. Jacob said to her: I am his 

brother, i.e., equal, in deceit," and he will not be able to deceive 

me. That is why Jacob said that he was “her father’s brother.” 
Rachel said to him: But is it permitted for the righteous to act 

deceitfully? Jacob answered her: Yes, in certain circumstances. 
As the verse states concerning God: “With the pure You show 
Yourself pure; and with the crooked You show Yourself subtle” 
(11 Samuel 22:27). Therefore, to counter Laban’s deceit, Jacob 

gave Rachel secret signs to prove to him that she was the one 

marrying him. 


If we say that she was literally hated — wan AK XIN: 

The verse: “And he loved Rachel more than Leah’ (Genesis 
29:30), reinforces the understanding that Jacob indeed loved 
Leah, but not as much as he loved Rachel. In any case, “hated” 
certainly does not suggest that Jacob hated Leah in every 
respect, which is often indicated by the term hated. 


NOTES 
| am his brother in deceit — miata 9% Vy: The Meiri 
describes how the righteous must exercise caution to con- 
duct all of their dealings to completely avoid dishonesty or 
deceit. Despite this, when dealing with devious people, one 
may take steps to protect himself from their trickery. Such 
behavior is warranted even if it resembles deviousness, e.g., if 
one partner fails to fulfill his obligations in a certain agreement, 
the righteous partner need not fulfill his own obligations. 
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Laban did in fact attempt to have Jacob marry Leah instead of marrying 
Rachel. When Laban’s associates were bringing Leah up to the wed- 
ding canopy to marry Jacob, Rachel thought: Now my sister will be 
humiliated when Jacob discovers that she is the one marrying him. 
Therefore, Rachel gave the signs to Leah. And this is as it is written: 
“And it came to pass in the morning that, behold, it was Leah” (Gene- 
sis 29:25). This verse is difficult, as by inference, should one derive that 
until now she was not Leah? Rather, through the signs that Jacob 
gave to Rachel and that she gave to Leah, he did not know it was she 
until that moment. This is the modesty of Rachel to which Rabbi 
Yonatan was referring. 


§ The Gemara continues its discussion of Jacob’s family. Abba Halifa 
Karoya asked Rabbi Hiyya bar Abba: In the total tally of Jacob's family 
members who descended to Egypt, you find seventy, as stated in the 
verse: “All the souls of the house of Jacob, that came into Egypt, were 
seventy” (Genesis 46:27). By contrast, in their individual listing, when 
the family members of each of his sons are listed by name, you find 
seventy-less-one. How can this be resolved? Rabbi Hiyya bar Abba 
said to him: A twin sister was born with Dinah, as it is written: “And 
[veet] his daughter Dinah” (Genesis 46:15). The term et implies an 
unspecified additional person. Abba Halifa Karoya replied: If that is so, 
one would have to say that a twin sister was born with Benjamin, as it 
is written: 


“And he lifted up his eyes, and saw et Benjamin his brother, his mother’s 

son” (Genesis 43:29), which would render the count of seventy in- 
correct. Rabbi Hiyya bar Abba said: There was a goodly pearl [marga- 
lit] in my hand, and you are trying to have me lose it. He continued: 
So said Rabbi Hama bar Hanina: This missing seventieth person is 

Jochebed, whose conception was on the journey, as the family of 
Jacob descended to Egypt, and she was born within the walls, i.e., 
in Egypt, as it is stated: “And the name of Amram’s wife was Jochebed, 
the daughter of Levi, who was born to Levi in Egypt” (Numbers 26:59). 
Her birth was in Egypt, but her conception was not in Egypt. Accord- 
ingly, the family had seventy persons upon arrival, but she could not 

have been listed as descending to Egypt. 


§ Rabbi Helbo asked Rabbi Shmuel bar Nahmani: It is written: “And 
it came to pass, when Rachel gave birth to Joseph, that Jacob said to 
Laban: Send me away, that I may go to my own place, and to my country” 
(Genesis 30:25). What was different when Joseph was born, that Jacob 
decided only then to return home? Rabbi Shmuel bar Nahmani said to 
him: Jacob our patriarch saw prophetically that the descendants of 
Esau will be delivered only to the hand of the descendants of Joseph, 
as it is stated: “And the house of Jacob shall be a fire, and the house 
of Joseph a flame, and the house of Esau for straw, and they shall 
kindle in them, and devour them” (Obadiah 1:18). Jacob had left Eretz 
Yisrael to escape Esau, but he now felt confident that he could return 
without endangering his family. 


Rabbi Helbo raised an objection to Rabbi Shmuel bar Nahmani: Con- 
cering a battle between the Jewish people and the nation of Amalek, 
who descend from Esau, the verse states: “And David smote them from 
the twilight even to the evening of the next day” (1 Samuel 30:17). 
David was from the tribe of Judah, yet he was able to defeat the descen- 
dants of Esau. Rabbi Shmuel bar Nahmani said to him: Whoever read 
and taught Prophets to you did not read and teach Writings to you, as 
it is written: “As he went to Ziklag, there fell to him of Manasseh, 
Adnah, and Jozabad, and Jediael, and Michael, and Jozabad, and 
Elihu, and Zillethai, captains of thousands that were of Manasseh, 
and they helped David against the troop” (1 Chronicles 12:21-2). The 
verse in Writings teaches that David's campaign against Esau was led by 
Joseph’s descendants, from the family of Manasseh. 


NOTES 
There was a goodly pearl, etc. - ANT naiv mon 
^a: In other words: | had a satisfying explanation, 
and at first, | did not want to share it, but now | am 
compelled to reveal it to everyone (Rabbeinu Ger- 
shom Meor HaGola). The Rashbam explains that he 
was attempting to increase interest in the answer. 


LANGUAGE 
Pearl [margalit] - msrp: From the Greek 
papyapitns, margarités, meaning pearl, with the 
second r phoneme exchanged for an |. A similar 
word in Greek means precious stone, and the word 
margalit has both definitions in various places in 
rabbinic literature. 
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HALAKHA 


Of the foreleg, and of the jaw, and of the maw - yina 
arpa ogon: When an associate of the priesthood slaugh- 
ters an animal, the priestly gifts from that animal have a 
presumptive status of being owned by that priest from the 
moment of the slaughter. Therefore, the priest's firstborn son 
collects a double portion of those gifts, as the Gemara explains 
later (Rambam Sefer Mishpatim, Hilkhot Nahalot 3:3; Shulhan 
Arukh, Hoshen Mishpat 278:5 and Sma there). 


A cow that was leased...and it gave birth, etc. — 775 
a>) aN. Mann: If a father left his sons a leased or rented 
cow, or ifthe cow was left grazing in the meadow, and it gave 
birth, the firstborn takes a double portion of the cow and its 
calf. This is in accordance with the baraita, which some hold is 
he unanimous opinion, according to the Gemara’s conclusion 
(Maggid Mishne). 

The Rema writes that some say he does not take a double 
portion (Ra’avad; Tur; Rosh), as the Gemara later ascribes this 
baraita to Rabbi Yehuda HaNasi and the halakha is ruled con- 
rary to his opinion (Rambam Sefer Mishpatim, Hilkhot Nahalot 
3:2; Shulhan Arukh, Hoshen Mishpat 278:4). 
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And the son of Manasseh: Hepher and Ishi - 


Rav Yosef raises an objection: Another verse indicates that the 
descendants of Simeon also have the ability to defeat the descen- 
dants of Esau: “And some of them, even of the sons of Simeon, 
five hundred men, went to Mount Seir, having for their cap- 
tains Pelatiah, and Neariah, and Rephaiah, and Uzziel, the 
sons of Ishi. And they struck the remnant of the Amalekites 
that escaped, and dwelled there until this day” (1 Chronicles 
4:42-43). Rabba bar Sheila said in response: Ishi came from 
the children of Manasseh, as it is written: And the sons of 
Manasseh: Hepher and Ishi." 


§ The Sages taught (Tosefta 7:4-5): The firstborn priest takes 
a double portion of the foreleg, and of the jaw, and of the 
maw," which are given to a priest from all slaughtered non-sacred 
cattle, sheep, and goats (see Deuteronomy 18:3). Anda firstborn, 
whether he is a priest or non-priest, takes a double portion of 
his father’s sacrificial animals and of the enhancement of the 
property that occurred after the death of their father. 


The baraita continues: How so? To what type of enhancement 
is this referring? If their father left them a cow that was leased 
or rented in the possession of others, or if it was grazing in 
the meadow," and it gave birth," then the firstborn takes a 
double portion of the rental income or of the calf. But if the 
inheritors built homes or planted vineyards after their father’s 
death, thereby enhancing the property, the firstborn does not 
take a double portion. This is not considered enhancement of 
the father’s property, but profit due to their actions. 


The Gemara analyzes the baraita: Concerning this right to collect 
a double portion of the foreleg, and the jaw, and the maw, 
what are the circumstances? If they came into the possession 
of their father, then it is obvious that the firstborn collects a 
double portion. And if they did not come into the possession 
of their father, then these items are merely property due to 
their father," and the firstborn does not take a double portion 
of property due to the deceased as he does the property his 
father possessed. 


NOTES 


sam mwm already been pregnant before the father’s death, because the 
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wn: As the Ritva notes, this is not a verse from the Bible. 
evertheless, the Bible does identify Ishi as being from the 
ribe of Manasseh (| Chronicles 5:24), and the Gemara occasion- 
ally cites biblical verses in an approximate way, presenting 
he material necessary for the topic at hand. The Maharsha 
suggests that the Gemara is citing, in shorthand, | Chronicles 
5:23-24): “And the children of the half-tribe of Manasseh dwel 
in the land, from Bashan to Baal Hermon and Senir and Moun 
Hermon, where they increased. And these were the heads o 
heir fathers’ houses: Epher, and Ishi, and Eliel, and Azriel, and 
Jeremiah, and Hodaviah, and Jahdiel, mighty men of valor, 
amous men, heads of their fathers’ houses.” If so, the text o 
he Gemara should read Epher instead of Hepher. 


Grazing in the meadow - 794 myi: The significance o 
stating that it was grazing in the meadow is that the anima 
became fat over the course of its grazing and became more 
valuable than it had been during their father's lifetime (Sma). 


And it gave birth - ath: Some early commentaries claim 
that this is the halakha only in the case of an animal that had 


firstborn can claim a double portion only from an improve- 
ment that began during the father’s lifetime. Similarly, in the 
case of a rented animal, it is the halakha only if the animal was 
rented before the father’s death (Rid). 

Others hold that this halakha is in effect even if the animal 
became pregnant after the father's death because the change 
occurred to the animal that their father left (Rabbeinu Yona). 


And if they did not come into the possession of their father, 
they are property due to their father — mph bald xb X) 
N17 187 MAK: The Ri Migash asks: If the gifts have not been 
separated yet, then how may they be considered due to their 
father? Therefore, he deletes the words: It is due to their father, 
from the Gemara. Citing this opinion, the Rashba agrees that 
the emended text seems correct. Nevertheless, he suggests 
that the standard version of the text may be maintained if it is 
already taken for granted that this is a case in which the giver 
of the gifts regularly gives these gifts to a specific priest. Even 
if the individual regularly behaves this way, it could be argued 
that the inheritance is considered due to their father only as 
long as the gifts have not been formally separated. 
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The Gemara answers: Here, we are dealing with associates of 
the priesthood," i.e., people who have an arrangement with a 
specific priest to give him their priestly gifts. And it was a case 
where the animal was slaughtered while the father was alive, 
and the tanna of this baraita holds: Priestly gifts that were not 
yet separated" are considered as though they have already been 
separated. Therefore, even though the gifts were not yet given, 
they were considered in the possession of the priest before his 
death. 


The Gemara continues to analyze the baraita: Why does the first- 
born take a double portion of the father’s sacrificial animals? Isn't 
it so that once the father consecrates them, they belong to Heaven 
and are not his? 


The Gemara answers: This is stated with regard to a case of offer- 
ings of lesser sanctity, such as peace offerings, and in accordance 

with the opinion of Rabbi Yosei HaGelili, who says: These sac- 
rificial animals are considered the property of their owners, as 

opposed to property of Heaven. As it is taught in a baraita that 

concerning one who steals another’s property and takes a false 

oath denying he has done so, incurring the obligation to bring a 

guilt-offering, the verse states: “And commits a trespass against 

the Lord, and deals falsely with his neighbor” (Leviticus 5:21). 
‘The verse serves to include offerings of lesser sanctity,” which 

are the property of their owners; this is the statement of Rabbi 

Yosei HaGelili. Consequently, the firstborn collects a double 

portion of these as well. 


The baraita states: If their father left them a cow that was leased 
or rented in the possession of others, or if it was grazing in the 
meadow, and it gave birth, then the firstborn takes a double 
portion of the rental income or calf. The Gemara asks: Now that 
in a case where the cow was leased or rented to others, where the 
animals are not in their owner’s possession, you say that the 
firstborn takes a double portion, in a case where it was grazing in 
the meadow, is it necessary for the baraita to state that he receives 
a double portion? 


The Gemara answers that this is what the baraita teaches us: It 
teaches that a case where the animal was leased or rented is 
similar to a case where it was grazing in the meadow, in that just 
as in a case where it was grazing in the meadow, the enhance- 
ment came by itself and the brothers did not lose money for its 
sustenance, 


Associates of the priesthood [makkirei kehuna] - 7373 312: 
According to the Rashbam, the Gemara is discussing residents 
of a place in which the gifts are given only to a specific priest. 
Similarly, Rabbeinu Gershom Meor HaGola and the Ri 
explain that the Gemara is talking about the friends of the priest, 
im. The Ri Migash adds that since 
there is a presumption that the animal's owner will give the gifts 
to the priest, the gifts are considered like the property of the 
priest already, akin to a priest's property that is being temporar- 
the firstborn certainly collects a 


who always give the gifts to 


ily held by another, of whic 
double portion. 


Tosafot suggest that although the owner of the animal has 
the legal right to give the gifts to another priest, until he changes 
his mind about giving them to the usual priest, this priest retains 
presumptive ownership. This is so because the owner is like one 
who has promised to give another a small gift, and one is not 


permitted to renege from such a promise. 


By contrast, the Rashbam explains that from the moment the 


NOTES 


gifts to the priest even before the gifts are separated. Therefore, 
he gifts have the status of gifts held by a priest, even without 
having been formally separated. According to the Gemara (Hullin 
130b), these gifts may not be taken from the priest, and he even 
has the right to claim them in court (see Rabbeinu Yona). 

As an alternative explanation, some say that the term: Makkirei 
kehuna is related to the term: Sale [mekher], and not: Associate 
makkir|. Accordingly, the Gemara is discussing a case in which 
a priest has purchased the right to all priestly gifts that will be 
given over a certain period of time. Therefore, he has presump- 
ive ownership of those items (Tosafot Yeshanim). 

In any case, all of these opinions apply only if the animal has 
already been slaughtered. Before the animal is slaughtered, the 
priest certainly has no right to the gifts. If the priest dies before 
the animal is slaughtered and his sons receive those gifts, they 
receive them in their own right, as the status of receiving the 
gifts due to the halakha of an associate of the priesthood is not 
inherited (Ri Migash). 


igash 


animal is slaughtered, the owner has an explicit intent to give the 


HALAKHA 


Gifts that were not yet separated — 1717 sow Ti: 
Priestly gifts that have not yet been separated have the 
status of property that has already been separated, with 
respect to inheritance, betrothal, and tithes (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 3:3; Sefer Nashim, Hilkhot 
Ishut 5:6; and Sefer Zeraʻim, Hilkhot Ma'aser 6:21; Shulhan 
Arukh, Hoshen Mishpat 278:5 and Yoreh De‘ 61:5 and Shakh 
there). 


BACKGROUND 

Offerings of lesser sanctity — obp mw Tp: The offerings 
sacrificed in the Temple are divided into two main cat- 
egories: Offerings of the most sacred order and offerings 
of lesser sanctity. The offerings of the most sacred order 
include those offered on Yom Kippur, communal sin- 
offerings, burnt-offerings, and sin-offerings. The offerings 
of lesser sanctity include peace-offerings, animal tithes, 
and the Paschal offering. 

One of the primary differences between the two types 
of offerings is that offerings of the most sacred order are 
slaughtered only in the north of the Temple courtyard, 
while offerings of lesser sanctity may be slaughtered any- 
where in the courtyard. The most fundamental difference 
between the two types of offerings is with regard to when 
he animal becomes sacred and when its sanctity is nul- 
ified through misuse. Offerings of the most sacred order 
are sacred, and their sanctity can be nullified through 
misuse from the moment they are consecrated. By con- 
rast, only certain parts of the offerings of lesser sanctity 
are considered sacred, and their sanctity takes effect from 
he time they are slaughtered. Similarly, the offerings of 
he most sacred order may be consumed only on the 
day they are sacrificed and the following night, while 
most offerings of lesser sanctity may be consumed on 
he following day as well. 
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so too in the case of a cow that was leased or rented, the baraita 
is referring only to a case where the enhancement came by itself, 
as the brothers did not lose money for its sustenance, since it 
was stipulated that the one who rented or leased it would provide 
its feed. 


§ The Gemara continues its discussion of the baraita. In accordance 
with whose opinion is the baraita? It is in accordance with the 
opinion of Rabbi Yehuda HaNasi, as itis taught in a baraita (Tosefta 
7:4): A firstborn does not take a double portion of the enhance- 
ment of the property that occurred after the death of the sons’ 
father." Rabbi Yehuda HaNasi says: I say that a firstborn does 
take a double portion of the enhancement of the property that 
occurred by itself after their father’s death, e.g., the birth of a calf, 
but not of the enhancement that the orphans caused after their 
father’s death. 


Rabbi Yehuda HaNasi continues: Therefore, if they inherited a 
promissory note indicating a debt owed to their father, the first- 
born takes a double portion of the money when it is collected, as 
this isan enhancement to the estate that came by itself. The Gemara 
adds: In a case where a promissory note emerged against them" 
for their father’s debt, the firstborn gives, i.e., repays, a double 
portion of the debt. But ifhe says: Iam not giving a double portion 
of the debt and I am not taking a double portion of the estate, 
he is permitted to do so, and he is exempt from paying a double 
portion. 


The Gemara asks: What is the reason for the ruling of the Rabbis 
that the firstborn does not receive a double portion of any enhance- 
ments that occur after the death of the father? The verse states: 
“Giving him a double portion” (Deuteronomy 21:17); by employ- 
ing the term “giving” the Merciful One calls the double portion a 
gift. Just as a recipient ofa gift does not acquire a gift unless it first 
reaches the possession of the one giving the gift, so too the first- 
born does not acquire the portion of the firstborn unless it has 
reached the possession of the father before he died. 


And Rabbi Yehuda HaNasi says that the reason for his ruling that 
a firstborn receives a double portion of the enhancement is that the 
verse states: “A double portion” (Deuteronomy 21:17). It juxta- 
poses the portion of the firstborn to the portion of an ordinary 
son, in that just as the portion of an ordinary son is inherited even 
from property that did not reach the father’s possession before he 
died, so too, the portion of the firstborn is inherited even from 
property that did not reach the father’s possession before he died. 


HALAKHA 


The enhancement of the property that occurred after the 
death of the father - pax nma an) DDD mawy nava: 

f the estate was enhanced after the father’s death through 

ransformation, e.g., unripe grain grew to be full ears of grain, or 
undeveloped dates became fully developed, the firstborn is not 
entitled to receive a double portion of the enhancement; rather, 
he enhancement is appraised by the court, and the firstborn, 
who already took a double portion, must return the value of 
he enhancement to his brothers. If the property was enhanced 
without transformation, e.g., a small tree grew larger, or land 
hat yielded silt, the firstborn is entitled to a double portion. This 
is in accordance with the opinion of the Rabbis, according to the 
interpretation of Rav Pappa. If the property was enhanced due 
o the financial investment of the brothers, the firstborn is not 
entitled to a double portion (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 3:4; Shulhan Arukh, Hoshen Mishpat 278:6). 
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A promissory note emerged against them, etc. - why KY 
^D) Sin Www: If a promissory note was produced against the 
heirs due to their father’s debt, the firstborn pays a double 
portion of the debt. He can declare that he relinquishes his right 
to a double portion of the inheritance and is likewise exempt 
from paying a double portion of the debt. If he does so, he 
pays only the portion of an ordinary brother, even if the other 
brothers cannot pay their shares, either because they are minors 
or because they are not present. This is in accordance with the 
explanation of the Ri Migash. The Sma and the Gra note tha 
the Ra’avad maintains that the firstborn cannot later retract his 
declaration and claim a double portion (Shulhan Arukh, Hoshen 
Mishpat 278110, 107:1, and in the comment of Rema). 
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The Gemara asks: And according to the Rabbis as well, isn’t the 
phrase “a double portion” written? The Gemara answers: That 
phrase can be said to teach a different halakha, requiring the broth- 
ers to give the firstborn both of his portions on one border," i.e., 
adjoining, and not in separate locations. 


The Gemara asks: And according to Rabbi Yehuda HaNasi as well, 
isn’t the phrase “giving him” written? The Gemara answers: That 
phrase can be said to teach a different halakha, that if the firstborn 
says: I am not taking a double portion of the estate and I am not 
giving a double portion of the debt, he is permitted to do so. Since 
the inheritance is referred to as a gift, he has the right to refuse it. 


The Gemara discusses several types of enhancement. Rav Pappa 
says: With regard to a palm tree that became enhanced by 
growing broader after the father’s death, or land that yielded 
silt™ and thereby became enhanced, everyone agrees that the 
firstborn takes a double portion of the enhancement. When they 
disagree is in a case when fodder [bahafura]," i.e., grain that 
has grown stalks but is not yet ripe, becomes full ears, of grain, 
and when date flowers [shelofafei]' become fully developed 
dates." As one Sage, Rabbi Yehuda HaNasi, holds that since this 
enhancement develops by itself, the firstborn is entitled to a 
double portion of it, and one Sage, the Rabbis, holds that since 
the item transformed," it is not considered the same item that 
was in the father’s possession, and the firstborn is not entitled to 
a double portion of it. 


§ Rabba bar Hana says that Rabbi Hiyya says: A judge who acted, 
i.e., ruled, in accordance with the statement of Rabbi Yehuda 
HaNasi has acted legally, and one who acted in accordance with 
the statement of the Rabbis has also acted legally. Either way, 
the decision stands. 


HALAKHA 


To give his portions on one border — t1¥12 1n% ab xan: 
When land is divided among heirs, the firstborn receives a 
contiguous piece of land for his double portion. According to 
the Rambam, this is the halakha even if as a result the firstborn 
receives higher-quality land than his brothers, in which case 
he must compensate them financially (Maggid Mishne). The 


Rav Pappa says — x39 31 Wax: According to Rabbeinu Yona 
and other early commentaries, Rav Pappa’s assertion that the 
Rabbis concede that the firstborn receives a double portion 
of an enhancement that occurred by itself contradicts the 
assumption of the Gemara until this point, that this is the 
opinion of only Rabbi Yehuda HaNasi. They suggest that 
according to Rav Pappa, the halakha that the firstborn 
receives a double portion of the enhancement of a leased or 
rented cow that gave birth is agreed to by the Rabbis as well 
(Rambam, as explained in Maggid Mishna and Bah). Further- 
more, the dispute between Rabbi Yehuda HaNasi and the 
Rabbis is not based on the phrase: “Giving him a double por- 
tion" (Deuteronomy 21:17), but rather the continuation of the 
verse: “Of all that he has,’ in accordance with the interpreta- 
tion of the baraita (124b) that the firstborn receives a double 
portion only of property that the father possessed at the time 
of his death. 


Land that yielded silt — iow rmx) xy: The Rashbam 
explains that a flood covered the land with richer soil and 
fertilizer. The Ramah explains (based on 82a) that the incoming 
soil covered the roots of the trees, enhancing their growth. 
Rabbeinu Hananel and others explain that this is referring to a 
depression in the ground filled with water that now became 


NOTES 


Rema, citing the Rosh, rules that the firstborn does not receive 
a contiguous piece of land if that would result in his receiving 
higher-quality land than his brothers (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 12:2 and Sefer Mishpatim, Hilkhot Nahalot 
3:8; Shulhan Arukh, Hoshen Mishpat 174:2). 


filled with soil, and is now fit to be worked and sown. The 
emphasis, according to all explanations, is that the land is the 
same land, but its value increased. 


When they disagree is in a case when fodder, etc. - hp 2 
^a) MDMA: The Ri Migash explains that because the items 
transformed, the Rabbis consider the value of this enhance- 
ment to be property due to the father; whereas Rabbi Yehuda 
HaNasi holds that since the items themselves had already 
existed during the lifetime of the father, the enhancement is 
also considered property he possessed. 


When date flowers become fully developed dates — oath 
yan wm: The Ramah asserts that according to Rabbi Yehuda 
HaNasi, even if the trees themselves grew only after the father's 
death, the firstborn receives a double portion, as the land was 
in the father's possession. The reason the case mentioned is 
one where there were undeveloped dates on the trees is to 
teach that even in this case, the Rabbis hold that the firstborn 
does not receive a double portion (see also Ritva). 


Transformed — mw: The commentaries disagree as to 
whether, according to the opinion of the Rabbis, the firstborn 
loses his double portion of the initial value of the item as well, 
due to the transformation (Ra’avad). 


BACKGROUND 
Silt - puy: In Babylonia, a flat land whose rivers at times 
flood its banks, it happens that rivers wash over the fields and 
leave behind a certain amount of silt and waste. Although at 
the time it happens the silt usually damages the crops in the 
fields, in the long term it improves the land. 


LANGUAGE 
Fodder [hafura] - 715m: Although the exact derivation of this 
word is not known, some claim that it is related to the Syriac 
hurfa, which relates to types of green plants in general. From 
the context it means produce that is not fully ripe. 


Date flowers [shelofafei] — roi: The Sages equate this 
word to the root shin, lamed, feh, meaning growing and 
blooming (see Psalms 129:6). 
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The Gemara explains: Rabbi Hiyya is uncertain" as to whether 
the principle that the halakha is in accordance with the opin- 
ion of Rabbi Yehuda HaNasi in his disputes with his colleague 
applies specifically to a dispute with one other tanna but not 
to a dispute with several of his colleagues, or whether the 
principle that the halakha is in accordance with the opinion 
of Rabbi Yehuda HaNasi in his disputes with his colleague 
applies even to a dispute with several of his colleagues, as 
in this case, where the Rabbis disagree with Rabbi Yehuda 
HaNasi. Since he was uncertain, he left the decision to each 
individual judge. 


Rav Nahman says that Rav says: It is prohibited to act in 
accordance with the statement of Rabbi Yehuda HaNasi. The 
Gemara explains: Rav holds that the halakha is in accordance 
with the opinion of Rabbi Yehuda HaNasi in his disputes with 
his single colleague, but not in his disputes with several ofhis 
colleagues. 


And Rav Nahman says his own statement: It is permitted 
to act in accordance with the statement of Rabbi Yehuda 
HaNasi." The Gemara explains: He holds that the halakha is 
in accordance with the opinion of Rabbi Yehuda HaNasi not 
only in his disputes with his single colleague, but even in his 
disputes with several of his colleagues. 


Rava says: Itis prohibited to act in accordance with the state- 
ment of Rabbi Yehuda HaNasi, but if a judge acted in accor- 
dance with the statement of Rabbi Yehuda HaNasi, what is 
done is done and the decision stands. The Gemara explains: 
He holds that it was stated that one is inclined" to follow the 
opinion of the Rabbis ab initio, but if a judge rules in accor- 
dance with the opinion of Rabbi Yehuda HaNasi, his decision 
stands. 


NOTES 


He is uncertain, etc. - ^3) ab xpa: The Rashbam explains 
that the uncertainty was whether the principle that the 
halakha follows the opinion of Rabbi Yehuda HaNasi in his 
disputes with his colleague applies specifically to disputes 
with only one colleague or even to several of his colleagues. 
Tosafot question this interpretation, as it is an established 
principle in the Talmud that the halakha follows the opin- 
ion of Rabbi Yehuda HaNasi only in his disputes with one 
of his colleagues. Therefore, Rabbeinu Tam explains that 
the uncertainty was only with regard to this specific dis- 
pute between Rabbi Yehuda HaNasi and the Rabbis. Rab- 
beinu Yitzhak of Dampierre explains that Rabbi Hiyya was 
uncertain as to whether the assumption that the halakha 
does not follow the opinion of Rabbi Yehuda HaNasi in his 
disputes with several of his colleagues is an established 
principle, or whether it was not established explicitly and 
any judge may choose whether to follow it (see Maharam; 
Maharsha). 


It is permitted to act in accordance with the statement 
of Rabbi Yehuda HaNasi - 1379373 niwyh aama: The early 
commentaries ask why Rav Nahman did not use the standard 
formulation: The halakha is in accordance with the statement 
of Rabbi Yehuda HaNasi. Furthermore, if the halakha is in 
accordance with the opinion of Rabbi Yehuda HaNasi, it is 


mandatory, not only permitted, to follow his opinion. The 
Rashbam explains that Rav Nahman merely formulated his 
statement in accordance with the formulation used previ- 
ously by Rabbi Hiyya, i.e., a judge who acted in accordance 
with the statement of Rabbi Yehuda HaNasi has acted legally. 
The Ramban infers that Rav Nahman did not rule in accor- 
dance with the opinion of Rabbi Yehuda HaNasi; rather, he 
held that a judge can choose to follow his opinion. 


It was stated that one is inclined — wam’ pwa: The Rashbam 
explains that although one might be inclined to follow the 
opinion of the Rabbis, the halakha was not formally decided 
in accordance with their opinion. Therefore, if a judge rules 
in accordance with the opinion of Rabbi Yehuda HaNasi, his 
decision is not reversed. Tosafot question this interpretation, 
as until this point in the discussion the opinion that the 
amora’im are referring to is that of Rabbi Yehuda HaNasi, 
not that of the Rabbis. In fact, the Ri Migash interprets the 
statement to mean that one is inclined to follow the opinion 
of Rabbi Yehuda HaNasi, but the principle is to follow the 
majority opinion. Therefore, although a judge should follow 
the opinion of the Rabbis ab initio, if he rules in accordance 
with the opinion of Rabbi Yehuda HaNasi, his decision stands. 
The Ri Migash comments that Rav Hai Gaon interprets this 
statement in the same manner. 
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The Gemara comments that there are conflicting opinions in hala- 
khic midrash as to whether the halakha is in accordance with the 
opinion of Rabbi Yehuda HaNasi or in accordance with the opinion 
of the Rabbis, as each opinion is supported by a different version of 
the midrash. Rav Nahman taught a baraita from the other books 
of the school of Rav [ debei Rav]," i.e., a volume of halakhic midrash 
other than Torat Kohanim, which is a halakhic midrash on the book 
of Leviticus. The phrase from the verse: “By giving him a double 
portion of all that he has” (Deuteronomy 21:17), excludes the 
enhancement that the heirs brought about after their father’s 
death, of which the firstborn is not entitled to a double portion. The 
Gemara infers: But of the enhancement of the property that 
occurred by itself after their father’s death, he does take a double 
portion. The Gemara comments: And whose opinion is this? It is 
the opinion of Rabbi Yehuda HaNasi. 


Rami bar Hama taught a different version of the baraita from the 
other books of the school of Rav: “Ofall that he has” excludes the 
enhancement of the property that occurred by itself after their 
father’s death,’ of which the firstborn is not entitled to a double 
portion. The Gemara infers: And all the more so, he does not take 
a double portion of the enhancement that the heirs brought about 
after their father’s death. The Gemara comments: And whose 
opinion is this? It is the opinion of the Rabbis. Accordingly, there 
is a discrepancy between the baraitot as to whether the halakha is in 
accordance with the opinion of the Rabbis or Rabbi Yehuda HaNasi. 


§ Rav Yehuda says that Shmuel says: A firstborn does not take a 
double portion ofa loan, i.e., ofa debt that is owed to the father. The 
Gemara asks: According to whom is this halakha stated? If we say 
it is in accordance with the opinion of the Rabbis, now that the 
Rabbis say that a firstborn does not take a double portion even with 
regard to the enhancement of property that is in the possession of 
the father, is it necessary to state that he is not entitled to a double 
portion of a loan? The debt is not in the father’s possession at the 
time of his death; it is merely due to him. 


Rather, it must be in accordance with the opinion of Rabbi Yehuda 
HaNasi. Although he holds that a firstborn is entitled to a double 
portion of the enhancement of the property itself, he concedes that 
he is not entitled to a double portion of the payment of a debt, as it 
was not in the possession of his father at the time of his death. 


The Gemara asks: But if so, in accordance with whose opinion is 
that which is taught in a baraita: If the sons inherited a promissory 
note, the firstborn takes a double portion of the payment of both 
the value of the loan itself and the interest? It is neither in accor- 
dance with the opinion of Rabbi Yehuda HaNasi, nor the opinion 
of the Rabbis. 


NOTES 


From the other books of the school of Rav [debei Rav] - Kwa Excludes the enhancement of the property after their father’s 


31°31 150: The expression: The books of the school of Ray, is refer- 
ring to volumes of halakhic midrash on the Torah. Since the vol- 
ume on Leviticus, also known as Torat Kohanim, received the title: 
The book of the school of Rav, the volumes on the other books of 
the Torah are referred to as the other books of the school of Rav. 
The early authorities disagree with regard to the meaning of 
the term bei Rav in this context. The Rambam indicates in his 
introduction to the Mishne Torah that bei Rav refers to the school of 
Rav, who edited these volumes. Rashi interprets it in tractate Hullin 
(66a) to mean the study hall, and he explains that the expression 
refers to midrash that was familiar to everyone in the study halls. 


death - pax nn and Doa nawy naw) vy: The Mahar- 
sha asserts that the wording of the baraita is inaccurate; the 
halakha that the firstborn is not entitled to a double portion of 
the enhancement that occurs by itself is derived from the phrase 


“giving him,’ as explained on 124a, whereas the phrase “of all that 


he has” is referring only to the enhancement brought about by 
the heirs. Rabbeinu Yona maintains that this baraita derives the 
halakha from “of all that he has” contrary to the derivation of 
the Gemara. 
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NOTES 
Actually, it is the Rabbis — 7 pan abiyd: The major- 
ity of the commentaries maintain that this opinion is in 
conflict with the statement of Rav Yehuda, that a firstborn 
is not entitled to a double portion of a loan at all (see 
Rashbam; Ritva). 


The Sages of Neharde’a conform to their standard line 
of reasoning — mayuh YTY: Why did Ravina assume 
hat Ameimar followed the opinion of Rav Nahman 
and not that of Rabba, who was from Pumbedita? The 
Rashbam explains that the phrase: The value of a loan 
itself, presumably is referring to money. Therefore, it is 
in accordance with the opinion of Rav Nahman, that the 
firstborn is entitled to a double portion only if the debt is 
repaid with money. The Rashbam also suggests an alter- 
native interpretation: Ravina did not mean that Ameimar 
holds that if the debt is repaid with land the firstborn is 
not entitled to a double portion, contrary to the opinion 
of Rabba, but rather that both Rav Nahman and Ameimar 
hold that in principle, a firstborn is entitled to a double 
portion of payment for a loan. Therefore, the Sages of 
eharde’a conform to their standard line of reasoning. 


If they collected land, he has a double portion - 123 
b w? yap: Rabbeinu Yona explains, based on the prem- 
ise of the Gemara (175b), that according to this opinion, 
the land of a debtor is liened by Torah law. In other words, 
the lien on the land, which grants the creditor the legal 
power to repossess the land from people who purchased 
it from the debtor, renders it property possessed by the 
creditor with regard to the halakhot of inheritance even 
before it is actually collected as payment of the debt. 
Money, by contrast, is not liened against the debt, as it 
is intended to be spent. Therefore it is not considered 
possessed by the creditor. 


If they collected money, he has a double portion — 133 
b w? niyna: The Rashbam explains that since the loan was 
a loan of money, the debt is considered a debt of money. 
The Ritva adds that in a case where the creditor collects 
land, it is considered as though the debtor is selling the 
land to the creditor in exchange for the debt. 

Other early commentaries disagree with the explana- 
tion of the Rashbam, as the reference is not only to a debt 
as result of a loan, but also to other debts, e.g., liability 
for damages. Tosafot explain that the standard form of 
payment of a debt is money, and money is the manner 
in which the creditor expects to be paid. Therefore, the 
money is considered as though it is possessed by the 
creditor even before it is collected, whereas the land 
is not. 
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The Gemara answers: Actually, Shmuel’s statement that the first- 
born is not entitled to a double portion of the payment of a debt is 

in accordance with the opinion of the Rabbis, and it was neces- 
sary to state it. It might enter your mind to say that with regard to 

a loan, since the creditor holds a promissory note, it is considered 

as though it has already been collected and is in the creditor’s 

possession, so too, the firstborn should be entitled to a double por- 
tion even according to the opinion of the Rabbis. Therefore, Shmuel 

teaches us that the loan is not considered to be in the creditor’s 

possession, and the firstborn is not entitled to a double portion. 


The Gemara relates: They sent the following ruling from there, 
Eretz Yisrael: If the father lent money to a gentile, the firstborn 
takes a double portion of the value of the loan itself, but not of the 
interest, as the interest is considered property due to the father. 


The Gemara asks: According to whom is this halakha stated? If we 
say it is in accordance with the opinion of the Rabbis, now that 
the Rabbis say that a firstborn does not take a double portion even 
with regard to the enhancement of property, which is in the pos- 
session of the father, is it necessary to state that they would hold 
that he is not entitled to a double portion ofa loan? Since the debt 
is not in the father’s possession at the time of his death, as it is merely 
due to him, the rabbis would certainly not hold that the firstborn 
takes a double portion ofit. 


Rather, it must be in accordance with the opinion of Rabbi Yehuda 
HaNasi. The Gemara asks: And according to the opinion of Rabbi 
Yehuda HaNasi, is it so that the firstborn is not entitled to a double 
portion of the interest? But isn’t it taught in a baraita that Rabbi 
Yehuda HaNasi says: A firstborn takes a double portion of both 
the value of the loan itself and the interest? 


The Gemara answers: Actually, the halakha sent from the Sages of 
Eretz Yisrael is in accordance with the opinion of the Rabbis." And 
the Sages of Eretz Yisrael hold that the Rabbis concede that the 
firstborn receives a double portion of the value of the loan itself, 
because a loan is considered as though it has already been col- 
lected and is in the creditor’s possession. By contrast, the interest 
on the loan is not considered as though it is already in the creditor's 
possession, and therefore the firstborn does not receive a double 
portion of its payment. 


Rav Aha bar Rav said to Ravina: Ameimar’ arrived at our locale 

and taught that a firstborn takes a double portion of the value of 
aloan itself, but not of the interest. Ravina said to him: The Sages 

of Neharde’a conform to their standard line of reasoning.’ Amei- 
mar followed the opinion of Rav Nahman, who was one of the Sages 

of Naharde’a, as was Ameimar. 


The Gemara explains: As Rabba says: If the sons collected land as 
payment of a debt owed to their father, the firstborn has a double 
portion" of it, but if they collected money, he does not have a 
double portion. And Rav Nahman says that if they collected 
money, he has a double portion, but if they collected land, he 
does not have a double portion. 


Abaye said to Rabba: According to your opinion it is difficult, 
and according to the opinion of Rav Nahman it is also difficult. 
According to your opinion it is difficult 


Ameimar — wa2%: Ameimar was one of the most prominent 
fifth- and sixth- generation Babylonian amora‘im. Ameimar 
was born and raised in Neharde’a where he studied and taught 
Torah, although it is likely that he studied with the rabbis of 
Pumbedita as well. The statements that he cites are primarily 
from fifth-generation amora’im, students of Abaye and Rava. It 
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appears that he served as rabbi and judge in Neharde’a, where 
he established various rabbinic regulations, but he also wielded 
influence in many other places, e.g., Mehoza. The leaders of the 
following generation, among them Rav Ashi, were his students. 
He had at least one son, named Mar, who studied with Rav Ashi 
while Ameimar was still alive. 
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because what is different about money, resulting in the halakha 
that the firstborn is not entitled to a double portion of it, is that 
their father did not leave them this specific money that was col- 
lected. With regard to land as well, their father did not leave them 
this specific parcel of land when he died, as the debtor could have 
repaid them with a different parcel of land, or with money. 


And furthermore, aren’t you the one who said that the explana- 
tion of the people of the West, Eretz Yisrael, is reasonable? In a 
case where a married woman had been fit to inherit from her great- 
grandmother but then predeceased her great-grandmother, who 
then died, and her widower claims the inheritance in his late wife’s 
stead, the Sages of Eretz Yisrael ruled that he is not entitled to the 
inheritance, as it is merely property due to his wife, and a husband 
does not inherit property due to be inherited by his late wife. Rabba 
agreed that the inheritance is considered property due to the wife, 
and not property possessed by her, as if the great-grandmother 
would have sold it before she died," her sale would have been a 
valid sale. Here, too, the land should be considered property due to 
the father, of which a firstborn is not entitled to a double portion, 
since the debtor could have sold it. Therefore, Rabba’s opinion is 
difficult. 


Abaya continues: According to the opinion of Rav Nahman it is 
difficult; what is different about land, resulting in the halakha that 
the firstborn is not entitled to a double portion of it, is that their 
father did not leave them this specific parcel of land. With regard 
to money as well, their father did not leave them this specific 
money when he died. 


And furthermore, doesn’t Rav Nahman say that Rabba bar Avuh 
says: With regard to orphans who collected land" for a debt owed 
to their father, their father’s creditor can come and seize this land 
from them, as any land owned by the father is liened against his 
debts. Evidently, Rav Nahman holds that land liened against a debt 
has the legal status of land that is in the possession of the creditor. 
If so, why does Rav Nahman hold that a firstborn is not entitled to 
a double portion of land that is collected as payment of a debt? 


Rabba said to Abaye: According to my opinion it is not difficult, 
and according to the opinion of Rav Nahman it is not difficult. We 
were merely saying, i.e., explaining, the reason for the opinion of 
the people of the West, Eretz Yisrael, introduced with the phrase: 
They sent the following ruling from there, that a firstborn is entitled 
to a double portion of the payment of a debt. But we ourselves do 
not hold in accordance with that opinion.’ Therefore, one cannot 
raise a contradiction from our opinions stated elsewhere to what we 
said in explanation of the Sages of Eretz Yisrael. 


Having mentioned in passing the case of the great-grandmother, the 
Gemara discusses that case in depth. What is the case of the great- 
grandmother that was mentioned by Abaye? The Gemara explains: 
There was a certain moribund person who said to those present: 


HALAKHA 


With regard to orphans who collected land, etc. - onim 
^d yp raw: If orphans collected land in payment of a debt 
owed to their father, their father’s creditor can then collect the 
land from them. This halakha does not apply if they collected 
movable property, as the movable property of orphans can- 
not be collected for the debt of their father. Later, after the 
geonim instituted that movable property can also be collected 


from orphans, it has the same halakha as land. The Sma rules 
that if the loan was issued with a promissory note, the father’s 
creditor can appropriate the note from the orphans as mov- 
able property and use it to collect the debt (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 11:9; Shulhan Arukh, Hoshen 
Mishpat 1071). 


NOTES 


As if the great-grandmother would have sold it before 
she died, etc. — 151 K331 KID OTP °K: The early com- 
mentaries question the comparison between the cases, as 
here the land is liened against the debt, and if the debtor 
sells all his land, the creditor can collect it from the purchas- 
ers. By contrast, in the case of the great-grandmother, her 
great-granddaughter would not inherit anything if the great- 
grandmother were to sell all of her property. One answer is 
that Abaye's objection is based on Rabba’s opinion that the 
property of a debtor is not liened by Torah law (see 175b). 
Therefore, in the case of the debtor as well, if he were to sell 
all of his property the creditors would not collect their debt. 
Another explanation is that since the debtor is able to sell 
the land and pay with the money he receives in exchange, 
money has the status of being only due to the creditor but 
not in his possession, the land must have the same status. 


But we ourselves do not hold in accordance with that 
opinion - b PID xb th: The Gemara does not record 
Rabba and Rav Nahman’'s own opinions. This issue is dis- 
cussed by the early commentaries, who attempt to extrapo- 
late the opinions of Rabba and Rav Nahman from other 
sources, both in this tractate and in tractate Bava Metzia 
(43b). The Rashbam holds that both of them agree with 
the opinion of Shmuel (124b) that whether the brothers 
collected money or land, the firstborn is not entitled to a 
double portion. The majority of the early commentaries con- 
cur. Rabbeinu Tam, as presented in Sefer HaYashar, reaches 
the opposite conclusion: Both Rabba and Rav Nahman hold 
that whether the brothers collected money or land, the 
firstborn is entitled to a double portion. Rabbeinu Tam, as 
cited by several early commentaries, explains that Rabba 
holds that in both cases the firstborn is not entitled to a 
double portion, and Rav Nahman holds that in both cases 
he is entitled (Tosafot; Rabbeinu Yona; Ramban). 
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All my property is given to my grandmother," and after she dies, it 
is given to my heirs, not inherited by her heirs. He then died. 
He had a married daughter, who died during the lifetime of 
her husband and during the lifetime of her father’s grandmother. 
After her father’s grandmother died, her husband came and 
claimed the inheritance, as his wife was the heir of her father, and 
he is his wife’s heir. 


Rav Huna said: When her father said that his property is given: To 
my heirs, he meant: And even to the heirs of my heirs. Therefore, 
since his daughter’s husband is the heir of his heir, he is entitled to 
the inheritance. And Rav Anan said that he meant: To my heirs, 
but not to the heirs of my heirs. Therefore, the husband is not 
entitled to the property. 


The Gemara relates: They sent a ruling from there, Eretz Yisrael: 
The halakha is in accordance with the opinion of Rav Anan, but 
not due to his reasoning. The Gemara explains: The halakha is in 
accordance with the opinion of Rav Anan that the husband does 
not inherit the property. But not due to his reasoning, as Rav 
Anan holds that even if his daughter had a son to inherit from her, 
he would not inherit the property, as her father bequeathed it only 
to his heirs, not to the heirs of his heirs. And that is not so, as if his 
daughter had a son, he would certainly inherit; and this is the 
reason the husband does not inherit: Because the inheritance is 
considered property due to the daughter, as she did not own it 
during her lifetime, and a husband does not take in inheritance 
property due to his wife as he does the property she possessed. 


The Gemara asks: By inference, does Rav Huna, who ruled that the 
husband is entitled to the inheritance, hold that a husband takes in 
inheritance property due to his wife as he does the property she 
possessed? 


HALAKHA 


My property is given to my grandmother, etc. - ^3) xpa %3: from now to take effect when my mother dies, and his daughter 


If one said on his deathbed: My property is given to my mother, 


and after her, it is given to my heirs, and he had a married daugh- 


ter who then predeceased her grandmother, her husband does 
not inherit the property from her grandmother, as she inherited 
it only after her death, and a husband does not inherit property 


due to his wife. Her child, by contrast, does inherit the property, 


as do his heirs after him. 
If the initial owner said: The property is given to my daughter 
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predeceased his mother, the daughter's husband inherits the 
property, even if she has children (Sma), in accordance with 
the opinion of the Sages of Eretz Yisrael and Rabba. This is in 
accordance with the explanation of the Rif that the statement: 
After you die it is given to so-and-so, is not equivalent to the state- 
ment: It is given to so-and-so from now (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 12:13; Shulhan Arukh, Even HaEzer 90:2 
and Hoshen Mishpat 248:9, 148:7, and in the comment of Rema;). 
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Rabbi Elazar says: This matter was introduced by great Sages, 
namely Rav Huna, and concluded by lesser Sages, i.e., by me. 
Rabbi Elazar, humbly referring to himself as a lesser Sage, will 
now explain Rav Huna’s statement. Anyone who says to another 
upon granting him an inheritance or a gift: After you die it is 
given to so-and-so, is considered like one who says: It is given to 
so-and-so from now. The first recipient merely has the right to use 
the property during his lifetime but did not actually become the 
owner. Accordingly, the inheritance was owned by the daughter in 
her lifetime, and the great-grandmother merely had usage rights. 
Therefore, it is inherited by the husband. 


Rabba said: The explanation of the people of the West, that the 
inheritance is considered property due to the daughter and not 
property possessed by her, is reasonable, as if the grandmother 
would have sold it before she died, her sale would have been a 
valid sale," and the daughter would not have received it at all. 


In conclusion, Rav Pappa’ said that the halakha is that the hus- 
band does not take in inheritance property due to his wife" as he 
does the property she possessed; and a firstborn does not take a 
double portion of property due to his father™ as he does the prop- 
erty his father possessed; and a firstborn does not take a double 
portion of payment for a loan," whether the brothers collected 
land or whether they collected money. 


NOTES 


Her sale would have been a valid sale — 31 Ayat: The Rif 
explains that according to Rabba, when one says upon grant- 
ing another an inheritance or a gift: After you die it is given to 
so-and-so, his statement is not understood to mean: It is given 
to so-and-so from now. Therefore the grandmother's sale of the 
property would have been valid. If he would have said explicitly 
that the property is given to his heirs from now, the grand- 
mother would not have been able to sell it, and the daughter's 
husband would have inherited it. Other early commentaries 
disagree with the Rif, maintaining that Rabba agrees with the 
assertion that the statement: After you die it is given to so-and- 
so, is understood to mean: From now. He interprets it to mean: 
What is left of this property when you die is given to so-and-so 
from now. Therefore, the grandmother would have been able 
to sell it even if the father had stated explicitly: It is given to my 
heirs from now (see Ba'al HaMaor; Rabbeinu Yona). 


The husband does not take property due to his wife — px 
nya boi yan: A husband inherits from his wife only property 
she possessed during her lifetime, not property due to her, e.g., 
property she would have inherited had she not predeceased 
the owner (Rambam Sefer Mishpatim, Hilkhot Nahalot 1:11; 
Shulhan Arukh, Even HaEzer 90:1). 


A firstborn does not take a double portion of property due 
to his father — sea Svia 7237 px: A firstborn is entitled to a 
double portion only of the property that was possessed by his 
father at the time of his death, not property due to him. For 
example, if one from whom the father would have inherited 
property dies after the father's death, the firstborn is entitled to 
only a regular portion of the inheritance from that person, not 


HALAKHA 


And a firstborn does not take a double portion of property 
due to his father — "x74 bon ina pyy: Rav Pappa is appar- 
ently ruling in accordance with the opinion of the Rabbis, who 
disagree with Rabbi Yehuda HaNasi, including the Rabbis’ asser- 
tion that even if the property becomes enhanced by itself, if it 
occurs through the transformation of the property, e.g., unripe 
grain becomes fully grown, the firstborn is not entitled to a 
double portion of the enhancement (see 124a). The early com- 
mentaries disagree as to whether Rav Pappa agrees with the 
ruling of the amora’im (124b) that if a judge rules according to 
the opinion of Rabbi Yehuda HaNasi, his decision stands (see 
Rashbam; Rashba). 


a double portion (Rambam Sefer Mishpatim, Hilkhot Nahalot 3:1; 
Shulhan Arukh, Hoshen Mishpat 278:3). 


A firstborn does not take a double portion of payment for a 
loan - mbna ow +9 Spin visa px: A firstborn is not entitled 
to a double portion of payment of a debt that his father was 
owed, even if it was for a loan with a promissory note, whether 
the debtor is a Jew or a gentile, in accordance with the ruling 
of Rav Pappa (Shakh, citing Rambam). If collateral was liened 
to the loan, the firstborn is entitled to a double portion, as it is 
considered as though the debt was already collected during 
the lifetime of the father (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 31, and see Hilkhot Malve VeLoveh 7:4; Shulhan Arukh, 
Hoshen Mishpat 278:7). 


PERSONALITIES 


Rav Pappa - X35 27: Rav Pappa, a fifth-generation Babylonia 
amora, was a student of both Abaye and Rava in Pumbedita. 
After Rava’s death, Rav Pappa established an academy in 
Neresh, where he was joined by his close friend, Rav Huna, 
son of Rav Yehoshua, who was appointed as the primary 
lecturer. Many of Rava's students came to study under Rav 
Pappa, who had more than two hundred students attending 
his lectures. 
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HALAKHA 


A loan that is with the firstborn — ayw mn: If the firstborn owed 
money to his father, itis uncertain whether he is entitled to a double 
portion of the debt, as it is currently in his possession, or whether 
he is not entitled to a double portion, as he needs to inherit it from 
his father, and it was not in his father’s possession. Therefore, he 
receives half of an additional portion. This is in accordance with the 
interpretation of the Rashbam and other commentaries (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 3:6; Shulhan Arukh, Hoshen Mishpat 
278:7). 


A firstborn who protested - Anvaw 33a: There is a halakha that if 
a firstborn relinquishes his additional portion of some of his father's 
property, he has thereby relinquished his additional portion of all 
the property. This halakha applies only in a case where he did 
not declare otherwise, as concluded by the Gemara (126b). If he 
declared in the presence of two witnesses that despite having 
divided a certain part of the inheritance with his brothers equally, 
he has not relinquished his right to an additional portion of the rest 
of the inheritance, his declaration is effective, and he is still entitled 
o an additional portion of the remaining property. 

Even if after the firstborn’s declaration, the brothers harvested 
grapes from their joint vineyard and divided them equally, he has 
not relinquished his additional portion of the rest of the property. 
f they converted the grapes into wine, and he divided it with 
hem equally without issuing another declaration with regard to 
his additional portion, he has relinquished his additional portion 
of all the property, as this is comparable to a case where he issued 
his declaration when they divided the grapes, and then divided 
olives with them equally. This is in accordance with the opinion of 
Rabba, according to the explanation of Rabbeinu Hananel of this 
discussion (Maggid Mishne). 

Based on the Rashbam’s explanation of the Gemara, the Rema 
writes that the halakha that a firstborn is not entitled to a double 
portion of the enhancement resulting from the actions of his broth- 
ers applies only in a case where the firstborn did not protest his 
brothers’ enhancing the property. If he protested their doing so, 
and they enhanced it anyway, he is entitled to a double portion of 
he enhancement as well. If the brothers effected a change to the 
property, the firstborn does not receive a double portion of the 
enhancement, nor does he suffer a double portion of the loss if 
he value decreases (Rambam Sefer Mishpatim, Hilkhot Nahalot 3:5; 
Shulhan Arukh, Hoshen Mishpat 178:9, 178:6, and in the comment 
of Rema). 
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NOTES 


Andas for a loan that is with the firstborn," i.e., he had borrowed 
money from his father then his father died, it is uncertain whether 
the payment should be considered property due to the father or 
property possessed by him. Therefore, the firstborn and his 
brothers divide" the additional portion. 


§ With regard to the halakha that the firstborn is not entitled to 
a double portion of the enhancement of the property resulting 
from the actions of the heirs, Rav Huna says that Rav Asi says: 
A firstborn who protested" the efforts of enhancing the prop- 
erty before it is divided has protested, and if the brothers use 
resources from the estate to enhance it against his will, he is 
entitled to a double portion of the enhanced value. 


Rabba said: Rav Asi’s opinion is reasonable in a case where they 
inherited grapes on a grapevine and the brothers harvested 
them" against the will of the firstborn, or if they inherited olives 
on olive trees and the brothers harvested them, as in these cases, 
the produce itself did not change. But if they treaded on them, 
converting them into wine or oil, even if the firstborn protested 
their doing so, he is not entitled’ to a double portion. And Rav 
Yosef said: Even if they treaded on them, the firstborn is entitled 
to a double portion. 


The Gemara asks: Why is he entitled to a double portion, accord- 
ing to Rav Yosef, even if they treaded on them? Since the broth- 
ers transformed the produce, as initially it was in the form of 
grapes and now it is wine, they have acquired it in the same 
manner that a thief acquires an item he stole. Therefore, the 
firstborn should have no share of the enhancement. 


Divide [palgi] - bp: Among the early commentaries there are 
hree different interpretations of palgi. 

The most widely accepted interpretation is that of the 
Rashbam, that palgi means divide. In other words, since it is 
uncertain whether the firstborn is entitled to a double portion 
of the debt, the additional portion is divided between the 
firstborn and his brothers, so that the firstborn receives half of 
it, and the other brothers divide the other half. For example, if 
here are three brothers, each brother receives a quarter of the 
debt, and the remaining quarter is divided so that the firstborn 
receives an eighth, and the remaining eighth is divided among 
he other two brothers equally (see the first interpretation cited 
by Rabbeinu Gershom Meor HaGola; the second interpretation 
cited by the Rif; Ri Migash; Ramah; Ra’avad). 

Rabbeinu Hananel explains that palgi refers to two portions, 
i.e., the firstborn receives a double portion, as the money is 
in his possession (see the first interpretation cited in the Rif). 

A third interpretation is that palgi means disagree, meaning 
that this case is subject to the dispute between the Sages of 
Eretz Yisrael and Rav Pappa (Rabbeinu Gershom Meor HaGola), 
or to the dispute between Rabbi Yehuda HaNasi and the Rabbis 
(Tosefot Yeshanim), as the first Sage of each pair of disputants 
holds that the firstborn receives a double portion, and the latter 
Sage holds that he does not. 
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A firstborn who protested - amaw 72a: The Rashbam 
explains that if the brothers desire to work the field and 
enhance it before it is divided, he may protest their doing so, 
and if they work it anyway, he is entitled to a double portion 
of the enhancement. Many other early commentaries concur. 
The Ran explains that this halakha is based on the conclusion of 
the Gemara that the firstborn has possession of his additional 
portion even before the property is divided. Therefore, once 
he expresses his desire to receive his portion of the additional 
portion, it becomes his immediately, and he then has the right 
to prevent his brothers from working it. 

Rabbeinu Hananel, by contrast, interprets this discussion in 
the context of the subsequent discussion, namely, a firstborn’s 
relinquishment of his additional portion. He interprets Rav Asi’s 
statement to mean that if the firstborn declares that he has 
no intention to relinquish his additional portion, he need not 
declare this after the division of every part of the estate, even if 
in some parts he takes an equal portion to his brothers. Rather, 
his declaration at the outset is sufficient. This is apparently the 
Rambam’s understanding of the discussion as well (see Meiri). 


Grapes and harvested them — ons) Daa: The Rashbam 
explains that even though the brothers enhanced the value of 
the grapes by harvesting them, the firstborn is entitled to an 
additional portion of the harvested grapes, since he protested 
their harvesting his portion. Therefore, in accordance with the 
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halakha concerning one who develops another's property 
without his permission, a double portion of the enhancement 
belongs to the firstborn, but he is obligated to compensate 
his brothers for their expenses in picking his grapes (Meiri). 

According to the explanation of Rabbeinu Hananel, this 
means that after his brothers harvested the grapes he need not 
declare again that he is not relinquishing his additional portion, 
as his initial declaration is sufficient. 


But if they treaded on them he is not entitled - xb msitbax: 
According to the Rashbam, since the grapes were transformed 
into wine, they were acquired by the brothers, and the firstborn 
does not receive an additional portion of their enhancement; 
rather, the brothers are obligated to pay him the value of the 
harvested grapes. It is clear that he receives his basic portion 
of the wine itself, like the other brothers (Ri Migash). Rabbeinu 
Gershom Meor HaGola adds that in contrast to harvesting the 
grapes, converting them into wine entails great effort and 
results in a major enhancement of the grapes’ value. Therefore 
the firstborn is not entitled to a double portion of its enhanced 
value, even if he protested the brothers’ converting the grapes 
to wine at the outset. 

According to the explanation of Rabbeinu Hananel, this 
major change necessitates an additional declaration by the first- 
born that he has not relinquished his additional portion, as his 
initial declaration does not apply to the produce in its new state. 
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The Gemara answers: Rav Yosef did not mean that the firstborn is 
entitled to a double portion of the enhanced value of the wine. 
Rather, his intention was the same as that which Rav Ukva bar 
Hama says in a differnet context, that the ruling is referring to a case 
where the wine spoiled, its value decreasing to below the initial value 
of the grapes, in which case the brothers must give the firstborn 
payment for the damage to his additional portion of the grapes. 
Here, too, Rav Yosef meant that the brothers must give the firstborn 
payment for the damage to his grapes." 


The Gemara explains: Where, i.e., in what context, was the statement 
of Rav Ukva bar Hama stated? It was in reference to that which 
Rav Yehuda says that Shmuel says: With regard to a firstborn and 
an ordinary son whose father left them grapes and they harvested 
them, or if he left them olives and they harvested them, the first- 
born takes a double portion. This is the halakha even if they treaded 
on them. The Gemara asks: Why is he entitled to a double portion 
if they treaded on them; initially they were grapes, and now it is 
wine? Mar Ukva bar Hama says: Shmuel did not mean that he is 
entitled to a double portion of the wine; rather, the reference is to a 
case where the wine spoiled, its value decreasing to below the initial 
value of the grapes, in which case the ordinary brother must give the 
firstborn payment for the damage to his grapes. 


§ Rav Asi says: A firstborn who took a portion of the property like 
that of an ordinary heir" has relinquished his right to an additional 
portion. The Gemara asks: What does it mean that he has relin- 
quished his additional portion? Rav Pappa says in the name of 
Rava that he has relinquished his additional portion only with 
regard to that field that was divided, since he did not exercise his 
right to an additional portion, but he has not relinquished his right 
to receive an additional portion of the rest of the estate. Rav Pappi’ 
says in the name of Rava that he has relinquished his additional 
portion with regard to all of the property. 


The Gemara explains: Rav Pappa says in the name of Rava that he 
has relinquished his additional portion only with regard to that 
field that was divided, because he holds that a firstborn does not 
have a right to his additional portion before the division’ of the 
property. And therefore, he has waived his additional portion of 
what has already reached his possession, namely, the field that was 
divided, but he has not waived his portion of the other fields of 
the estate. 


And Rav Pappi says in the name of Rava that he has relinquished 
his additional portion with regard to all of the property, as he 
holds that a firstborn has a right to his additional portion before 
the division of the property. And therefore, since he waived his 
additional portion in this field, he has waived his portion of all of 
the property. 


The Gemara notes: And this dispute of Rav Pappi and Rav Pappa 
was not stated explicitly; rather, it was stated by inference. As 
there was a certain firstborn who went and sold his property and 
the property of his deceased ordinary brother, i.e., their respective 
portions of their father’s property, before the property was divided. 
The orphan sons of the ordinary brother went to eat dates from the 
field that was now in the possession of those purchasers, due to their 
father’s share in the field. The purchasers hit them, as though they 
were thieves. The relatives of the orphans said to the purchasers: 
Not only did you purchase their property illegally, but you now 
hit them as well? They came before Rava, who said to them: The 
firstborn has done nothing. His sale was not valid. 


Rav Pappi - 35 31: Rav Pappi, a fourth-generation Babylonian 
amora, was a primary student of Rava. The Gemara records some of 
his discussions of halakhic issues with his colleagues, mainly with 


PERSONALITIES 
and Rav Pappa. Apparently Rav Pappi was connected to the house 
of the Exilarch and there were warm relations between them. 
Eventually he joined the Exilarch’s court. 


other students of Rava, such as Rav Huna, son of Rabbi Yehoshua, 


NOTES 


Payment for the damage to his grapes - vay pry: 
The Rashbam explains that this is referring to a case 
where the value of the grapes decreased. Rabbeinu 
Gershom Meor HaGola explains that since some of the 
juice goes to waste during the treading, the brothers 
must pay the firstborn for those grapes. If the firstborn 
did not protest his brothers’ treading on the grapes, 
and their value eventually decreases, he suffers the 
oss together with his brothers, just as he shares their 
gain in a case where the value increases. 

The Rashbam adds that according to the Gemara’s 
answer, there is no disagreement between Rabba and 
Rav Yosef, as Rabba referred to a case where the grapes’ 
value increased, and Rav Yosef was referring to a case 
where it decreased. 

According to the explanation of Rabbeinu Hananel, 
the Gemara's answer is that Rav Yosef was referring to a 
case where the firstborn did not know that his brothers 
were treading on the grapes, and he later protested 
their action and demanded compensation for the 
damage to his grapes. Therefore, his initial declaration 
that he is not relinquishing his additional portion is 
still in effect. 


a 


A firstborn does not have a right before the divi- 
sion - abn otip DEY #5 py: Since a firstborn can- 
not sell or give away his additional portion before the 
property is divided, he cannot relinquish it either. 


HALAKHA 

A firstborn who took a portion like that of an ordi- 
nary heir — vwa pon dew sida: If a firstborn divided 
part of his father’s estate with his brothers, and took a 
portion that was equal to that of an ordinary son, he 
has relinquished his additional portion of the rest of 
the estate as well, and he receives only an ordinary 
portion. The ruling is in accordance with the opin- 
ion of Rav Pappi in the name of Rava (Rambam Sefer 
Mishpatim, Hilkhot Nahalot 3:6; Shulhan Arukh, Hoshen 
Mishpat 278:6). 


ADP ATN pd: BAVA BATRA: PEREK VIII -126A 1§7 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
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NOTES 


He has done nothing with regard to his brother's 
portion -— xhan bs ney x5: The Rashbam maintains 
hat the firstborn’s sale of his own basic portion is also 
not valid; according to Rav Pappi only his additional 
portion can be sold before the property is divided, as it 
is considered a gift and is his from when their father dies. 
The majority of the commentaries disagree, maintaining 
hat one can certainly sell his own basic portion of the 
inheritance, and Rava's ruling means that he has done 
nothing with regard to his brother's portion (Josafot; 
Ra’avad). 


With regard to all of the property — ambaaa: The 
Rashbam explains that he cannot sell his additional 
portion, and certainly not his basic portion, which he 
cannot sell even according to Rav Pappi. Tosafot main- 
ain that this refers only to his additional portion and 
his brother's portion, but he can sell his basic portion. 


He has said nothing - obs wax x: The early com- 
mentaries discuss the rela ionship ‘between this mishna 
and the following mishna (130a), where the Gemara 
accepts the opinion of Rabbi Yohanan ben Beroka that 
one can bequeath his property to one of his heirs at the 
expense of the others by stating that a certain heir will 
inherit from him. Some commentaries maintain that this 
mishna follows the opinion of the Rabbis, who disagree 
with Rabbi Yohanan ben Beroka (Rashbam; Rashba). 
Others understand this mishna as representing Rabbi 
Yohanan ben Beroka's opinion as well (Ri Migash; Rav 
Hai Gaon). They explain that the case in this mishna 
is different, as the father does not explicitly bequeath 
the property to one of his sons, but rather attempts to 
deprive one of them of his portion, without explicitly 
designating it for someone else. With regard to the latter 
clause of this mishna, they explain that a father cannot 
reduce the portion of his firstborn son even according 
to the opinion of Rabbi Yohanan ben Beroka unless he 
does so by giving it as a gift to another person (see 
Meiri). 


BACKGROUND 
A basket of peppers — abot ax: Peppers arrived 
in Babylonia from East Asia. As they were transported 
great distances they were very valuable, and a basket 
filled with peppers was presumably worth a significant 
amount of money. 


Stipulated counter to that which is written in the 
Torah - mjaa Nsw ma by may: This is referring to 
stipulating ‘that a Torah obligation should not apply toa 
particular transaction, e.g., a creditor stipulates that the 
Sabbatical Year should not abrogate a debt. According 
to some authorities, those stipulations are binding if 
made in connection with monetary matters, such as in 
the case here of a father stipulating that his firstborn son 
should not receive a double portion of the inheritance. 
All agree that stipulations that contradict a mitzva of 
the Torah with regard to other matters, e.g., obligations 
between husband and wife, are null and void. 
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Rav Pappi and Rav Pappa disagree with regard to Rava’s intention. 
One Sage, Rav Pappi, holds that he has done nothing with regard 
to his brother’s portion," as he had no right to sell it; with regard 
to his own additional portion, the sale was valid, as it was in his 
possession even before the division of the property. And one Sage, 
Rav Pappa, holds that he has done nothing with regard to all of 
the property," as he does not possess the additional portion before 
the property is divided between the brothers. 


The Gemara notes that they sent a ruling from there, Eretz Yisrael: 
A firstborn who sold his additional portion before the division" 
of the property has done nothing. Apparently, the Sages of Eretz 
Yisrael hold that a firstborn does not have a right to his additional 
portion before the division. But the halakha is that a firstborn 
has a right to his additional portion before the division. 


The Gemara relates: Mar Zutra of the house of Rishba, who was 
a firstborn, divided a basket of peppers? from the estate of his 
father with his brothers equally. He came before Rav Ashi to 
claim a double portion of the rest of the estate. Rav Ashi said to 
him: Since you relinquished your additional portion with regard 
to some of the estate, you have relinquished your additional 
portion with regard to all of the property, as a firstborn has a 
right to his additional portion before the division. 


I f h : So-and-so, 
MISHNA n a case o aie w o says: So-and-so, my 


firstborn son," will not take a double por- 
tion of my estate; or one who says: So-and-so, my son, will not 
inherit my estate among his brothers, he has said nothing," as he 
has stipulated counter to that which is written in the Torah.’ 


With regard to one on his deathbed who apportions his property” 
orally, granting it to his sons as a gift, and he increased the portion 
given to one of his sons and reduced the portion given to one 
son, or equated the portion of the firstborn to the portions of 
the other sons, his statement stands. But if he said that they will 
receive the property not as a gift but as inheritance, he has said 
nothing. If he wrote in his will, whether at the beginning, or in 
the middle, or at the end, that he is granting them the property as 
a gift, his statement stands. 


HALAKHA 


A firstborn who sold his portion before the division - 3ì33 
iraa otip Taw: If a firstborn sells his additional portion 
before the brothers divide the estate, the sale is valid, as a first- 
born has the right to his additional portion before the division, in 
accordance with the conclusion of the Gemara (Rambam Sefer 
Mishpatim, Hilkhot Nahalot 3:6; Shulhan Arukh, Hoshen Mishpat 
178:8). 


So-and-so my firstborn son — 7133 33 aida wx: One cannot 
deprive his heir of his inheritance, whether via oral instruction 
or in writing, whether as a healthy person or on his deathbed, as 
that is a stipulation counter to that which is written in the Torah. 
Therefore, if one instructs: So-and-so, my firstborn, will not receive 
a double portion, or: My son so-and-so will not inherit from me 
with his brothers, his statement is meaningless. If he bequeaths 
his estate to one of his sons, ultimately causing the others to lose 
their portions, his bequeathal is in effect, in accordance with 
the Gemara (130a), where the halakha is decided in accordance 


Dp AT pa 


with the opinion of Rabbi Yohanan ben Beroka (Rambam Sefer 
Mishpatim, Hilkhot Nahalot 6:1-2; Shulhan Arukh, Hoshen Mishpat 
2811, 3). 


One who apportions his property, etc. - 121933 pomon: One's 
bequeathal counter to what is written in the Torah is void if it is 
stated as an inheritance and valid if it is stated as a gift. Therefore, 
if one apportions his property, whether orally on his deathbed, 
or through an act of acquisition as a healthy person (Maggid 
Mishne), increasing the portions of some of his sons and reducing 
the portions of others, or if he renders the portion of the firstborn 
equal to those of his brothers, or if he grants his estate to one 
who is not his heir at all, if his instruction is stated as a gift, it takes 
effect. If it is stated as inheritance, it is disregarded. Provided the 
instruction is stated as a gift at some point in the will, whether at 
the beginning, in the middle, or at the end, it takes effect, even if 
inheritance is also mentioned (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 6:5; Shulhan Arukh, Hoshen Mishpat 281:7). 
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G E M ARA The Gemara suggests: Let us say that the 


mishna is not in accordance with the 
opinion of Rabbi Yehuda, as if it is in accordance with the opin- 
ion of Rabbi Yehuda, doesn’t he say elsewhere that if one stipu- 
lates counter to that which is written in the Torah with regard to 
monetary matters, his stipulation stands? 


As it is taught in a baraita ( Tosefta, Kiddushin 3:7): If one says to 
a woman: You are hereby betrothed to me on the condition 
that you have no ability to claim from me food, clothing, and 
conjugal rights," she is betrothed and his stipulation is void;" 
this is the statement of Rabbi Meir. Rabbi Yehuda says: With 
regard to monetary matters," such as food and clothing, his 
stipulation stands, despite being counter to that which is written 
in the Torah. According to the opinion of Rabbi Yehuda, one 
should be able to stipulate that his firstborn son not receive a 
double portion, or that one of his sons not inherit from him at all, 
as inheritance is a monetary matter. 


The Gemara rejects this suggestion: Even if you say that the 
mishna is in accordance with the opinion of Rabbi Yehuda, there, 
the woman knew of his stipulation and waived her rights. There- 
fore, the stipulation stands. Here, the son whose portion was 
reduced did not waive" his portion. Therefore the stipulation is 
not valid. 


§ Rav Yosef says that if a man says: So-and-so is my firstborn 
son," the son takes a double portion of his inheritance based on 
this testimony. If he says: So-and-so is a firstborn, the son does 
not take a double portion, as perhaps the man was saying that 
the son is his mother’s firstborn but not his own firstborn. 


The Gemara relates: There was a certain man who came" before 

Rabba bar bar Hana and said to him: I know that this man is a 

firstborn. Rabba bar bar Hana said to him: From where do you 

know? He answered: Because his father would call him a fool- 
ish firstborn. Rabba bar bar Hana replied: Perhaps he is his 

mother’s firstborn, as any firstborn of a mother is also called a 

foolish firstborn." 


The Gemara relates: There was a certain man who came before 
Rabbi Hanina and said to him: I know that this man is a first- 
born. Rabbi Hanina said to him: From where do you know? He 
said to Rabbi Hanina: Because when people would come before 
his father to obtain a cure for their ailing eyes, he would say to 
them: Go to my son Shikhhat,' as he is a firstborn and his saliva 
heals this ailment. 


The Gemara asks: But perhaps he is his mother’s firstborn? The 
Gemara answers: It is learned as a tradition that the saliva of a 
father’s firstborn heals this ailment but the saliva of a mother’s 
firstborn does not heal this ailment. 


On the condition that you have no ability to claim from me 
food, clothing, and conjugal rights — by 19 pxo mn by 
miy mD Www: If a husband stipulated with his wife at the 
time of betrothal that she has no rights to food or clothing, his 
stipulation is effective and he is not obligated to provide food or 
clothing. If he stipulated that he will not be required to engage 
in sexual intercourse with her, this stipulation is void and his 
obligation is in effect. This halakha is in accordance with the 
opinion of Rabbi Yehuda (Rambam Sefer Nashim, Hilkhot Ishut 


HALAKHA 
So-and-so is my firstborn son — X17 7133 33 nibs wor: If wit- 
nesses heard one declare: So-and-so is my firstborn son, the son 
receives a double portion of the estate of the one who stated the 
declaration. If they heard him declare: My son so-and-so is a first- 
born, that person does not receive a double portion, as perhaps 
the father meant that he is his mother's firstborn. If it is evident 
from the context that he meant that the son is his own firstborn, 
the son receives a double portion (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 2:16-17; Shulhan Arukh, Hoshen Mishpat 277:13). 


6:9-10, 12:6-7; Shulhan Arukh, Even HaEzer 38:5; see 69:6). 
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And his stipulation is void -bpa ixan: Why is the stipula- 
tion void, and not the betrothal? Rabbeinu Tam explains 
that a stipulation contrary to that which is written in the 
Torah is considered hyperbole, like any stipulation that 
cannot be fulfilled, e.g., a stipulation that a woman ascend 
to the sky (see Gittin 84a and Ramban). 


With regard to monetary matters — pian by 3272: 
According to most early commentaries, food and cloth- 
ing are considered monetary matters, whereas conjugal 
rights are considered physical needs (Rashi; Rashbam; 
Rambam). The Ritva maintains, based on the Jerusalem 
Talmud, that all physical needs are considered monetary 
matters, including conjugal rights. Rather, an invalid stipu- 
lation is one that pertains to a matter that the woman 
cannot waive, e.g., that she will be exempt from levirate 
marriage or that she can be divorced without a bill of 
divorce (see Meiri). 


Did not waive -Ym Xp xd: The Rashbam explains that 
even if he did not protest, this should be attributed to his 
unwillingness to cause his father distress, and not to his 
acquiescence. 


So-and-so is my firstborn son — 171 1133 33 abs wor: 
The Rashbam explains that since no other son is presumed 
o be the firstborn, the father’s testimony is reliable accord- 
ing to all tanna’‘im (see 127b). 


A certain man who came, etc. — ^3) KINT NITI: 
The Rashbam writes that this person's testimony was 
apparently supported by another witness, as the testi- 
mony of two witnesses is required in order to establish 
hat one is a firstborn. 


A foolish [sikhla] firstborn — xbap sara: Although one 
might call his firstborn son a foolish firstborn, this is a 
common nickname for a person who is only his mother’s 
firstborn. The Rashbam explains that the word sikhla, sho- 
teh in Hebrew, is employed in this nickname the way it is 
employed in the expression hadas shoteh, meaning wild 
myrtle (see Sukka 12a); the myrtle is called shoteh, usually 
meaning incompetent, as it is not fit for the mitzva of the 
four species. So too, one who is his mother’s firstborn but 
not his father’s firstborn is an unfit firstborn. The Maharshal 
explains that this nickname is meant to tease him about 
the fact that he has only the obligations of a firstborn but 
not the rights of a firstborn, as he requires redemption but 
does not receive a double portion of inheritance. 


LANGUAGE 


Shikhhat — naw: The Talmud does not explain this name. 
It is possible that this child was born after the death of a 
brother. Consequently, he was called Shikhhat, meaning 
forgetting, as he caused the mourning over his brother 
to be forgotten. 


159 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 
A tumtum whose skin became perforated, etc. - nia 
"21 yaw: A firstborn who was born a tumtum and who was 
found to have male sexual organs when his skin eventually 
became perforated does not receive a double portion of the 
inheritance (Rambam Sefer Mishpatim, Hilkhot Nahalot 2:3; 
Shulhan Arukh, Hoshen Mishpat 277:4). 


BACKGROUND 

A tumtum whose skin became perforated - yrpaw own: 
A tumtum is a person born with no visible external sexual 
organs. Sometimes this occurs due to a significant genetic 
defect that causes the tumtum to remain in this state for 
his entire life. Yet at times it is caused by the underdevelop- 
ment of sex hormones, and given time, sometimes after 
many years, the sexual organs develop until eventually they 
become visible. When male sexual organs develop later, it 
appears as though the skin that covers the urinary orifice is 
perforated, revealing an underdeveloped penis beneath. 
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Daf127 Amud a 


HALAKHA 


Does not reduce the portion of the firstborn — vyan ivx 
mya pon: A tumtum whose skin is perforated and is found 
to be a male does not reduce the additional portion of his 
firstborn brother. For example, if the father left a firstborn 
son and three other sons, and one of them is a tumtum 
whose skin is perforated and is found to be a male, the inher- 
itance is initially regarded as though it should be divided 
only among the firstborn and the two ordinary brothers, 
and the firstborn receives a quarter of the property as his 
additional portion. The rest is then divided among all four 
brothers equally. Accordingly, the firstborn receives seven- 
sixteenths and the others receive three-sixteenths each 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 2:3-4; Shulhan 
Arukh, Hoshen Mishpat 277:4). 


Not circumcised on the eighth day - niw Sin ivy: 
The Rosh rules that a tumtum whose skin is perforated and 
who is found to be a male is circumcised even on Shabbat, 
maintaining that Rav Sheizevi's opinion was rejected by the 
Gemara. The Pilpula Harifta notes that the Rif rules that it is 
prohibited to circumcise him on Shabbat, as the Gemara 
does not deem the challenge to his opinion a conclusive 
refutation (Shulhan Arukh, Yoreh De‘a 266:10, and in the com- 
ment of Rema). 
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§ Rabbi Ami says: In the case of one whose sexual organs are 
indeterminate [tumtum] and whose skin became perforated"® 
so that his genitals were exposed and he was found to be a male, 
he does not take a double portion of his father’s estate. As the 
verse states: “And if the firstborn son was [vehaya] hers that was 
hated” (Deuteronomy 21:15), which is interpreted to mean that 
he is not considered a firstborn unless he is recognized as a son, 
i.e, male, from the moment of his coming into being [havaya], 
i.e. his birth. 


Rav Nahman bar Yitzhak says: A tumtum who was found to be 
male is also not judged as a stubborn and rebellious son, as the 
verse states: “If there will be [yihyeh] to a man a stubborn and 
rebellious son” (Deuteronomy 21:18), which is interpreted to 
mean that one is not judged in this manner unless he is recognized 
as ason from the moment of his coming into being. 


Ameimar says: A tumtum who was found to be male also does not 

reduce the additional portion of the firstborn." His portion is 

not taken into account in the calculation of the firstborn’s addi- 
tional portion. For example, if there are three brothers: A firstborn, 
an ordinary brother, anda tumtum, the firstborn receives one-third 

of the property as his additional portion, as he would ifhe and the 

ordinary brother were the only heirs, and the remaining two-thirds 

are divided among all three brothers. This is because it is stated 

with regard to the portion of the firstborn: “And they have borne 

him sons” (Deuteronomy 21:15), which is interpreted to mean that 

the brother of a firstborn does not affect his additional portion 

unless he is recognized as a son at the moment of his birth. 


Rav Sheizevi says: A tumtum who was found to be male is also 
not circumcised on the eighth day," if his eighth day occurs on 
Shabbat, although the mitzva of circumcision on the eighth day 
generally overrides Shabbat prohibtions. As the verse states: “If 
a woman bears seed and gives birth to a male then she shall be 
unclean seven days; as in the days of the impurity of her sickness 
shall she be unclean. And on the eighth day the flesh of his fore- 
skin shall be circumcised” (Leviticus 12:2-3), which is interpreted 
to mean that he is not circumcised on the eighth day, in the event 
that it occurs on Shabbat, unless he is recognized as a male from 
the moment of his birth. 


Rav Sherevya says: His mother is also not rendered ritually 
impure due to his birth, as the verse states: “If a woman bears 
seed and gives birth to a male, then she shall be unclean seven 
days,’ which is interpreted to mean that she is not rendered impure 
unless he is recognized as a male from the moment of his birth." 


He is also not circumcised on the eighth day -bim iN AN 
ninw: The Noda BiYehuda, citing the Rambam, explains that 
this means that the infant does not require circumcision spe- 
cifically on his eighth day at all, even if it does not occur on 
Shabbat; he may be circumcised at any time. 


Unless he is recognized as a male from the moment of his 
birth - ay Dywi It Kw TW: A new mother is not ritually 
impure unless her infant is recognized as either a male or a 
female, as the Torah later states: “But if she gives birth to a 
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NOTES 


female, she shall be unclean two weeks” (Leviticus 12:5). It is 
stated in the Torah that a woman who gives birth is ritually 
impure for a week if she gives birth to a male and for two 
weeks if she gives birth to a female. Following this is a period 
of thirty-three days for a male or sixty-six days for a female, 
during which her blood is pure (see Leviticus 12:1-5). Since the 
Torah is referring specifically to a case where she gives birth toa 
male or to a female, a case where she gives birth to a tumtum or 
a hermaphrodite, who is not recognized as a male or a female at 
the time of birth, is not included in these halakhot. 
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The Gemara raises an objection from a mishna (Nidda 28a): A 
woman who miscarries a tumtum or a hermaphrodite [ve ‘andro- 
ginos] observes the strictures of a woman who gave birth to a 
male and to a female." Since it is uncertain whether the fetus is 
male or female, the woman must observe the halakhot of ritual 
impurity according to both possibilities. This appears to be a 
conclusive refutation of the statement of Rav Sherevya that a 
woman who gives birth to a tumtum is not rendered impure at all. 
The Gemara affirms: This is a conclusive refutation. 


The Gemara asks: Shall we say it is also a conclusive refutation 
of the statement of Rav Sheizevi with regard to circumcision, as 
the halakha of circumsicion is stated together with the halakha of 
ritual impurity? 


The Gemara answers: The tanna of the mishna in tractate Nidda 
is uncertain whether the birth discussed in the verse includes that 
of a tumtum, and therefore he rules stringently, that she should 
observe the halakhot of ritual impurity for both possibilities. Rav 
Sheizevi's ruling can follow the same logic: The infant should not 
be circumcised on Shabbat, as it is uncertain whether the mitzva 
of his circumcision overrides the prohibitions of Shabbat. 


The Gemara asks: If so, that the tanna of the mishna in tractate 
Nidda is uncertain whether the birth discussed in the verse 
includes that of a tumtum, the mishna should have stated that 
the woman observes the strictures of a woman who gave birth 
to both a male and to a female, and also as a menstruating 
woman." If it is uncertain whether the halakhot of ritual purity 
after birth pertain to a woman who gives birth to a tumtum at 
all, she should observe the halakhot of ritual impurity for any 
blood that emerges in the time period following the birth, as it 
should have the status of the blood of a menstruating woman. The 
Gemara concludes: This poses a difficulty." 


Rava says that it is taught in a baraita in accordance with the 
opinion of Rabbi Ami that a tumtum firstborn does not receive a 
double portion of the inheritance. The baraita states: From the 
phrase “the firstborn son” (Deuteronomy 21:15) it is derived that 
only a son receives a double portion, but not a tumtum, and only 
a definite firstborn receives a double portion, but not one about 
whom it is uncertain ifhe is a firstborn. 


The Gemara asks: Granted, the halakha that a son receives a 
double portion but a tumtum does not is understandable, as it is 
in accordance with the statement of Rabbi Ami, but what case 
does the halakha that only a definite firstborn receives a double 
portion but not one about whom it is uncertain if he is a firstborn 
serve to exclude? Why would one about whom it is uncertain if 
he is a firstborn receive a double portion? 


NOTES 


Observes the strictures of a woman who gave birth to both 
a male and to a female — map ath awn: The woman must 
observe the strictures of both possibilities; namely, she is consid- 
ered impure for two weeks after the birth, as is the halakha for the 
birth of a female. Concerning the halakha that blood emerging 
from the cervical canal following birth, termed blood of purity, 
does not render the woman impure, her blood is considered 
blood of purity only until the fortieth day after the birth, as is the 
halakha with regard to the birth of a male (Rashbam). 


To both a male and to a female, and also as a menstruating 
woman — maa mapa ath: If the mishna had considered it 
uncertain whether the halakhot of ritual purity after birth apply 
in this case, it would have ruled that she should not observe any 
period where blood emerging from her is considered blood of 


purity, not even during the twenty-six days from the fifteenth to 
the fortieth day after a woman gives birth, during which her blood 
is considered blood of purity whether she gave birth to a male or 
to a female. Her blood would be considered impure during this 
time as well, either as blood of menstruation or as ziva blood. 


Difficulty — x*wp: The tanna apparently holds that the infant 
should be circumcised on the eighth day even on Shabbat. The 
early commentaries note that the Gemara does not deem this a 
conclusive refutation, and they explain that perhaps the tanna 
inadvertently omitted the phrase: And as a menstruating woman. 
In practice, there is a dispute among the early authorities as to 
whether, as a matter of stringency, a tumtum may not be cir- 
cumcised on the eighth day in the event that it is Shabbat (see 
Ramah and Meiri). 


LANGUAGE 
Hermaphrodite [androginos] — Dixaivtax: From the 
Greek avdpoyvvoc, androgunos, literally meaning 
man-woman, referring to one who has both male and 
female sexual organs. 


HALAKHA 


A woman who miscarries a tumtum or a herma- 
phrodite - pinging) owaw nyaan: A woman who 
gives birth to or miscarries a tumtum or a hermaph- 
rodite must observe the strictures of impurity for the 
birth of a male and a female, due to the uncertainty 
with regard to the sex of the baby (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 10:18; Shulhan Arukh, Yoreh 
De‘a194:8). 
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NOTES 
Writes an authorization — AWI pania: Either one 
can then claim the additional portion from the other 
brothers, claiming that if he is the firstborn, he is claim- 
ing his own portion, and if the other one is the firstborn, 
he has his authorization to collect his brother's portion. 
Then, the two of them divide the additional portion. 


Rav Pappa said...each writes an authorization to the 
other — mY m agw pania..xa 31-9 Wars: Tosafor 
ask how a firstborn can grant another authorization 
o collect his additional portion before the property is 
divided, given the opinion of Rav Pappa himself (126a) 
hat a firstborn does not have the right to an additional 
portion before the division of the property. They answer 
hat authorization is not a conferral of rights but rather 
an appointment as an agent. Other early commentaries 
derive from here that one can grant another authoriza- 
ion even for rights that he cannot transfer (Ramban; 
Ritva, citing Ra’ah). The Rashba and Rid conclude that 
Rav Pappa retracted the opinion recorded on 126a. 


If they were not initially recognized, each does not 
write an authorization to the other — p 1117 xb 
my MAM! pania: This is because a son about whom 
it is uncertain from birth whether he is a firstborn does 
not receive a double portion, as stated in the baraita. If 
he firstborn was initially recognized, he already has the 
right to a double portion, and the subsequent uncer- 
ainty does not affect his essential right. 


If the court had a presumption concerning this son 
that he is a firstborn — i353 Kxine ma ppa wy: The 
Rashbam explains that the presumption is based on 
circumstantial evidence, e.g., they heard the father call 
him a firstborn (see 126b), not based on the explicit 
estimony of two witnesses, as in such a case the father's 
estimony that another son of his is the firstborn would 
not be deemed credible. The Ramban, by contrast, main- 
ains (citing Yevamot 47a) that even in a case where there 
are two witnesses that a certain son is the firstborn, the 
ather can deprive him of his portion by testifying that 
he is not his son at all. 

If the father calls his son a firstborn, he cannot retract 
his statement, as delineated in the Gemara (127b). 
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The Gemara answers: It serves to exclude that which Rava 
taught, as Rava taught that if two wives of the same husband 
gave birth to two males in hiding, so that it is unknown which 
son was born first, and the husband subsequently had other sons, 
each of the two possible firstborns writes an authorization" to 
the other. Since their brothers can claim against each of them 
individually that he is not the firstborn and does not deserve a 
double portion, each writes the other an authorization to collect 
his portion, so that they can jointly claim the additional portion 
in any event. 


Rav Pappa subsequently said to Rava: But didn’t Ravin send a 

letter from Eretz Yisrael to Babylonia, stating: I asked all my 
teachers about this matter and they did not tell me anything; 

but this is what they said in the name of Rabbi Yannai: If the 

two sons were initially recognized, i.e., it was known which one 

of them was the firstborn, and they were ultimately mixed," and 

now the firstborn cannot be identified, each writes an authoriza- 
tion to the other." If they were not initially recognized, each 

does not write an authorization to the other." 


Rava then established an amora to repeat his lesson to the 
masses aloud and taught: The statements that I said to you are 
a mistake on my part. But this is what they said in the name of 
Rabbi Yannai: Ifthe two sons were initially recognized and were 
ultimately mixed, each writes an authorization to the other. 
If they were not initially recognized, each does not write an 
authorization to the other. 


§ The residents of Akra De’Agma sent the following inquiry to 
Shmuel: Teach us, our master: If the court had a presumption 
concerning this son, that he is a firstborn," and his father says 
concerning another son of his: He is his firstborn, what is the 
halakha? Shmuel sent to them in response: Both of these sons 
write an authorization, 


Were recognized and were ultimately mixed, etc. - aio yon 
^D): If it is uncertain whether a certain son is the firstborn, 
e.g., two wives of one husband gave birth concurrently, and 
it is unknown who gave birth first, the son does not receive a 
double portion of the inheritance. In a case where one of the sons 
was recognized as the firstborn at the time of his birth, and only 
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HALAKHA 
afterward the two sons were intermixed, the true firstborn has 
the right to a double portion. Therefore, each of them writes the 
other an authorization to collect the additional portion for him, 
and they then divide it (Sma). This is in accordance with Rabbi 
Yannai’s statement and Rava's conclusion (Rambam Sefer Mishpa- 
tim, Hilkhot Nahalot 2:6; Shulhan Arukh, Hoshen Mishpat 277:1). 


each to the other. 


The Gemara questions this ruling: Whichever way you look at it, 
Shmuel’s opinion is difficult. Ifhe holds in accordance with the 
opinion of the Rabbis with regard to this issue, he should have 
sent them a response in accordance with the opinion of the 
Rabbis, and if he holds in accordance with the opinion of Rabbi 
Yehuda, he should have sent them a response in accordance 
with the opinion of Rabbi Yehuda. Shmuel’s response is not in 
accordance with either tannaitic opinion. 


The Gemara answers: He is uncertain whether the halakha is 
in accordance with the opinion of Rabbi Yehuda or in accor- 
dance with the opinion of the Rabbis. Therefore he sent them a 
response that incorporates both opinions. 


The Gemara explains: What is the dispute between Rabbi Yehuda 
and the Rabbis? As it is taught in a baraita: Expounding the verse: 
“He shall acknowledge the firstborn” (Deuteronomy 21:17), the 
Sages said: He shall acknowledge him to others. In other words, 
a father is deemed credible to tell others that this is his firstborn. 
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From here, Rabbi Yehuda says that a man is deemed credible to 
say: This is my firstborn son," even if he has sons presumed to be 
older. And just as a man is deemed credible to say: This is my 
firstborn son, so too, aman who is a priest is deemed credible to 
say about his son: This is a son of a divorced woman," or: This 
is a son of a yevama who has performed halitza [halutza]," in 
which cases he is disqualified from the priesthood due to his flawed 
lineage [halal]. And the Rabbis say: He is not deemed credible. 


Rav Nahman bar Yitzhak said to Rava: Granted, according to 
Rabbi Yehuda, this is the reason that it is written: “He shall 
acknowledge;” he derives from these words that a father is deemed 
credible to attest to the identity of his sons. But according to the 
Rabbis, why do I need the term “he shall acknowledge”? 


The Gemara answers: It is necessary for a case when he requires 
identification, i.e., when there is no presumption as to the identity 
of the firstborn. In such a situation the verse teaches that the 
father is deemed credible. The Rabbis disagree with Rabbi Yehuda’s 
opinion only in a case where another son is presumed to be the 
firstborn. 


The Gemara asks: According to the Rabbis, with regard to what 
halakha is it necessary for the verse to teach that a father’s identi- 
fication of his firstborn is deemed credible? If it is with regard to 
giving him a double portion, it is superfluous. Let the son be only 
like another person, i.e., one who is not an heir; if the father wants 
to give him a double portion of his estate as a gift, can he not give 
it to him? Since the father can give a double portion to the firstborn 
without having to testify that he is his firstborn, it cannot be that 
the verse is teaching us that he is deemed credible with regard to 
the halakha that a firstborn receives a double portion. 


The Gemara answers: No, it is necessary with regard to property 
that came into the father’s possession afterward, after he testified 
that his son is his firstborn. He could not have given him this prop- 
erty as a gift, as at the time of his testimony, the property did not 
yet belong to him, and one cannot transfer ownership of an item 
that one does not own. Therefore, it is necessary for the verse to 
teach that the father’s testimony is deemed credible so that the son 
can receive a double portion of the father’s future property as well. 


The Gemara asks: And according to Rabbi Meir," who says that a 
person can transfer an entity that has not yet come into the 
world, which would mean that one can give away his property 
even before it enters his possession, why do I need the term “he 
shall acknowledge”? 


The Gemara answers: The term is necessary for a case where prop- 
erty came into the father’s possession when he was moribund," 
at which point he cannot transfer ownership of any of his property 
to others. It is with regard to such property that the verse states: 
“He shall acknowledge,” to teach that the son who the father 
states is the firstborn will receive a double portion even of that 


property. 


NOTES 


And according to Rabbi Meir, etc. - 3) Y2 a: The Rash- 
bam explains that the Gemara assumes that the opinion of the 
Rabbis in this baraita is the opinion of Rabbi Meir, because he 
often engages in disputes with Rabbi Yehuda. 


Where property came into his possession when he was mori- 
bund - ppis sams 15 baw Do3: Rabbi Meir holds that one 
can transfer ownership of an item that has not yet come into the 
world only in a case where he will be capable of transferring it 
when it does come into the world, and a dying person cannot 
transfer ownership of his property. 

Why is a dying person unable to transfer ownership of 
his property? Some early commentaries (Rabbeinu Hananel) 
maintain that a dying person does not have the legal power 


to perform transactions. Others reject this opinion based on 
a baraita in tractate Semahot, where it is stated that a dying 
person has all the legal capacities of a living person, including 
assigning inheritance, giving or receiving a bill of divorce, and 
granting gifts. Rather, the Gemara means that often a dying 
person cannot transfer ownership of his property to another 
because he is incapable of speaking (Rashbam) or even nodding 
his head (Ra’avad; see Gittin 71a). 

Tosafot comment that the Gemara could have also answered 
that this halakha is necessary with regard to property that is 
not likely to come into his possession, as Rabbi Meir concedes 
that one cannot transfer his ownership of this type of property 
in advance. 
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HALAKHA 


This is my firstborn son — 123 %33 mt: A father is deemed 
credible to say about one of his sons, or even about one 
who was presumed not to be his son at all, that he is in 
act his firstborn son, as the halakha is in accordance with 
he opinion of Rabbi Yehuda, as the Gemara rules (128b). 
Furthermore, he is deemed credible to say that someone 
who was presumed to be his firstborn son is actually not 
his firstborn, as the halakha is not in accordance with the 
opinion of Shmuel, who was uncertain about this matter. 
The Rema writes that once a father has claimed that a 
certain individual is his firstborn, he can no longer claim 
hat someone else is (Jur, citing Ramban; Beit Yosef, citing 
Ran). If it has been established based on the testimony 
of two witnesses that a certain individual is not his son, 
he is not deemed credible to say that he is his son or his 
firstborn son (Rambam Sefer Mishpatim, Hilkhot Nahalot 
2:14; Shulhan Arukh, Hoshen Mishpat 27:12). 


This is a son of a divorced woman, or this is a son of 
a halutza - abn ya mt mwa ya Mm: Just as a father is 
deemed credible to say that his son is a firstborn, so too he 
is deemed credible to say that his son is a mamzer, or the 
son of a divorcée, or the son of a halutza. This is the halakha 
only if the son does not have any children. If the son does 
have children, the father’s statement is not deemed cred- 
ible even with regard to his son, as the halakha that a father 
is deemed credible with regard to his children is in effect 
only if his statement pertains solely to his son. The Rema, 
citing Rabbeinu Yeruham, writes that if the son was pre- 
sumed to have unflawed lineage based on the testimony 
of his father, the father is no longer able to disqualify him 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:16; Shulhan 
Arukh, Even HaEzer 4:29). 


NOTES 


This is a son of a divorced woman - Awa ja mt: The 
Rashbam explains that the father’s credibility i in this case 
is derived from the same verse; just as he is deemed cred- 
ible to identify his son as a firstborn, so too, he is deemed 
credible to identify him as a halal. Tosafot question this 
reasoning, as the credibility of a statement that lowers the 
son’s status by declaring him a halal cannot be compared 
to the credibility of a statement that enhances his status by 
declaring him a firstborn. Therefore, they explain that the 
father’s credibility concerning the son's status as a halal is 
derived from the halakha that the father is deemed credible 
to say that his younger son is the firstborn, which perforce 
renders his older sons not his and therefore mamzerim; and 
if one can render his sons mamzerim, he can render them 
halalim as well (see Ramah). 

Tosafot, citing Rabbi Eliyahu of Paris, provide another 
explanation: Since the verse states: “He shall acknowledge 
the firstborn, the son of the hated” (Deuteronomy 21:17), 
and the concept of a wife who is hated is expounded to 
mean one whose marriage is hated, i.e., forbidden by the 
Torah (Yevamot 23a), such as a divorcée married to a priest, 
evidently a father can identify his son as the product of a 
forbidden marriage. The Ritva cites the Jerusalem Talmud 
(Kiddushin 4:7) in support of this explanation. 

With regard to a father who testifies that his son is a 
mamzer, some early commentaries maintain that he is 
deemed credible only if he does so indirectly, by testify- 
ing that his younger son is his firstborn (Halakhot Gedolot; 
Ramban, citing Rabbeinu Tam). The Ramah writes that 
according to this opinion, the son's status as a mamzer is 
uncertain, as perhaps his real father is a gentile or a slave, in 
which case he is not a mamzer. Other commentaries hold 
that the father can render his son a mamzer directly (Tosafot, 
citing Rabbeinu Yitzhak of Dampierre). 
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NOTES 
And then says, he is my slave — x37 172X 12%) WM: Once 
one provides testimony that is deemed credible and 
accepted, he cannot retract his statement or testify to the 
contrary (see 168a). Therefore, once one states that another 
is his son, he cannot testify that that person is in fact his 
slave (see Rashbam). 


There because everybody calls him, etc. — nxp On 
3) mh: Since other people refer to him in a manner that is 
reserved for a slave, if his father does not protest, apparently 
he is in fact a slave (Rabbeinu Barukh). The Rashbam has a 
version of the text that reads: There he calls him a slave on 
whose border are one hundred, i.e., the father referred to 
him in this manner. Since he referred to him in a manner 
that is reserved for an actual slave, saying that he is worth a 
certain amount of money, he was clearly not referring only 
to the quality of his service. 


Rabbi Abba sent to, etc. — ^3) xax +37 79 Nbw: This 
halakha is not related to the discussion and is cited only in 
connection with the subsequent halakha that Rabbi Abba 
sent Rav Yosef bar Hama, that the halakha is in accordance 
with the opinion of Rabbi Yehuda with regard to a father’s 
testimony concerning his son (Rashbam). 


HALAKHA 


One says he is my son, and then says he is my slave - Wax 
KIT FAY TANI WNIT 9A: If one said about another: This 
is my son, and after the time required for speaking a short 
phrase (Tur) he said: He is my slave, i.e., he is the son of a 
maidservant and me and is therefore a slave (Sma), his state- 
ment is not deemed credible (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 4:3; Shulhan Arukh, Hoshen Mishpat 279:3). 


He is my slave, and then says he is my son — „xim *"1ay 
RIT 992 VINI WM: If one said about another: He is my slave, 
and then said: He is my son, his latter statement is deemed 
credible, even if the one he speaks about serves him like 
a slave does, as the intention of his former statement was 
presumably to praise him for fulfilling all his needs and 
requests as does a slave (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 4:3; Shulhan Arukh, Hoshen Mishpat 279:3). 


If one was passing the customs house and says he is my 
son, etc. — 151 KYT 93 WAN) DST A by aaiy mi: If one said 
about another who was with him at the customs house: He 
is my son, and then later he said: He is my slave, his latter 
statement is deemed credible, as he presumably said that 
he other is his son only to evade paying a tax on his slave. 
This applies only in a case where the mother does not have 
he presumptive status of a Jewish woman of unflawed 
ineage; if she has this presumptive status, he cannot make a 
statement that renders her son a slave, as that would render 
her a maidservant. Others rule that the statement is also not 
deemed credible if the speaker has the presumptive status 
of unflawed lineage (Sma). If he said in the customs house 
hat the other is his slave, and later he said that he is his 
son, his latter statement is not deemed credible (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 4:4; Shulhan Arukh, Hoshen 
Mishpat 279:4). 


Because everybody calls him a slave on whose border 
are one hundred - TXA Wyn x Tay mb YINPT: In a case 
where one is called a slave, the son of a maidservant 
(Shulhan Arukh, based on one version in the Rambam), or 
a slave worth one hundred dinars (according to the stan- 
dard version of the Rambam), or any other sobriquet used 
exclusively for slaves, if another says that he is his slave, the 
speaker cannot subsequently retract his statement and say 
that he is actually his son. The Tur, citing the Rashbam, rules 
that one cannot say that this individual is his son after he 
himself called him by a sobriquet used for slaves (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 4:3; Shulhan Arukh, Hoshen 
Mishpat 279:3). 
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The Sages taught in a baraita (Tosefta 7:3): If the court had a 
presumption concerning a son that he is a firstborn, and his 
father said concerning another son of his that he is his firstborn, 
the father’s statement is deemed credible. If the court had a pre- 
sumption concerning a son that he is not a firstborn, and his 
father said that he is his firstborn, the father’s statement is not 
deemed credible. 


The Gemara asserts that as the two halakhot of the baraita seem to 
contradict each other, it must be that the first clause represents 
the opinion of Rabbi Yehuda, and the latter clause represents the 
opinion of the Rabbis. 


§ Rabbi Yohanan says that if one says about another: He is my 
son, and then says: He is my slave," his latter statement is 
not deemed credible. It cannot disqualify him from marrying a 
Jewish woman or exclude him from his inheritance. Conversely, 
if he first says: He is my slave, and then says: He is my son," his 
latter statement is deemed credible, as in his first statement he 
presumably was saying: He serves me as a slave does. 


And the opposite halakha applies to one at the tax house: If one 
is passing the customs house and says about a certain person: 
He is my son," and then later says: He is my slave, his latter 
statement is deemed credible, as he presumably says that the 
other is his son only to evade paying a tax for possessing a slave. 
Conversely, ifhe says at the customs house: He is my slave, and 
then later says: He is my son, his latter statement is not deemed 
credible, as one would not unnecessarily render himself liable 
to pay a tax. 


The Gemara raises an objection from a baraita: Ifone was serving 
another person like a son serves his father, and the person being 
served came and said: He is my son, and then said: He is my 
slave, his latter statement is not deemed credible. Additionally, if 
one was serving another person like a slave serves his master, and 
the one being served came and said: He is my slave, and then 
said: He is my son, his latter statement is not deemed credible. 
This contradicts Rabbi Yohanan’s statement that if he first says that 
he is his slave and then says that he is his son, his latter statement 
is deemed credible. 


Rav Nahman bar Yitzhak said: There, in Rabbi Yohanan’s state- 
ment, it is a case where he is presumed to be a slave because 
everyone calls him:" A slave on whose border [metzar] are one 
hundred." Since everyone is referring to him in this manner, the 
person he served cannot call into question his status as a slave by 
saying that he is his son. The Gemara asks: What does it mean that 
on his border [metzar] are one hundred? The Gemara answers: 
One hundred dinars are adjacent to [metzar'] this slave. In other 
words, he is worth one hundred dinars. 


§ Rabbi Abba sent several rulings from Eretz Yisrael to’ Rav 
Yosef bar Hama,’ including the following: In the case of one who 
says to another: You stole my slave, and he says in response: I 
did not steal him, and when the first inquires: If so, what is the 
nature of his presence in your possession, the latter responds: 
You sold him to me, 


Rav Yosef bar Hama - xan 32 1 37: Rav Yosef bar Hama was 
a third-generation Babylonian amora who lived in Mehoza and 
may have been the leader of that community. He was a student 
of Rav Sheshet, although he also retained ties with the method 
of Torah study and halakhic practice of other Sages. He often 


PERSONALITIES 


who was considered to be a great Sage even during the life of 
his father. Occasionally, Rava would comment on his father’s 
rulings, suggesting a different opinion, albeit in a respectful 
manner, and Rav Yosef would sometimes even concede the 
point to his son. 


discussed matters of halakha with Rabbi Zeira. His son was Rava, 
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or: You gave him to meas a gift, ifhe then adds: Although I owe 
you nothing, as the slave is mine, if itis your desire, take an oath 
that he is yours and take him," and the claimant takes an oath" 
that the slave is his, the one in possession of the slave cannot 
retract his offer, although he was not obligated to make the offer. 


The Gemara asks: What is Rabbi Abba teaching us? We already 
learned in a mishna (Sanhedrin 24a) that if one of the litigants 
said to the other: My father is trusted to adjudicate for me, or: 
Your father is trusted to adjudicate for me, or: These three cattle 
herders" who are not experts in halakha are trusted to adjudicate 
for me, and all of the individuals this litigant mentioned are 
legally disqualified from serving as judges, Rabbi Meir says that 
the one who stated this can retract his statement, and the Rabbis 
say that he cannot retract it, and he is obligated to have them 
serve as judges if the other litigant so desires. Since this halakha 
is already stated in the mishna, what novel halakha did Rabbi 
Abba teach? 


The Gemara in tractate Sanhedrin records a dispute between 
amora’imas to the circumstances of the case of that mishna, with 
one amora holding that the dispute pertains only to a case where 
the one accepting the disqualified judge will need to forgive a 
debt if the judge rules in accordance with his opponent, while 
another amora holds that the dispute pertains even to a case 
where he will need to pay the other litigant if the judge rules in 
accordance with his opponent. By stating his ruling in a case 
where the litigant will have to give the slave to the other, Rabbi 
Abba teaches us this, that the dispute between Rabbi Meir and 
the Rabbis is even in a case where the litigant said: I will give 
you" what you claim if that is the ruling of these judges, and the 
Rabbis hold that ifhe subsequently wishes to retract his sugges- 
tion, he cannot do so. And Rabbi Abba also teaches that the 
halakha is in accordance with the statement of the Rabbis. 


§ Rabbi Abba also sent a ruling to Rav Yosef bar Hama that 
the halakha is that the creditors of one who died collect the 
debts from the Canaanite slaves the deceased left his heirs, i.e., 
they take the slaves, as slaves have the same status as land in this 
regard. And Rav Nahman says that they do not collect™ the 
debt by taking the slaves. 


And the claimant takes an oath — yaw): According to the 
printed version of the text, which is based on the version of 
Rabbeinu Hananel and Rabbeinu Tam, only after the claimant 
akes an oath can the other no longer retract his offer. According 
ernative version of the text, perhaps that of the Rif and 
Rashi, the Gemara states: The claimant takes an oath, without the 
conjunction: And. Several commentaries maintain that accord- 
ing to this version, as soon as the claimant accepts the offer, it 
ect, even if he did not yet take an oath. The Ri Migash 
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though in principle one who commits to give an item 
to another person can retract his commitment until an act of 


NOTES 


acquisition is performed, in this case the Rabbis hold that even 
the one who possesses the property under dispute cannot retract 
his offer. This is inferred from the case taught by Rabbi Abba, 
where it is the one in possession who offers the claimant the 
opportunity to take the property after the latter takes an oath. 


They do not collect — paia pg: The commentaries explain that 
although Canaanite slaves are categorized as land with regard 
to several matters, only property that the creditor assumes will 
always be accessible is liened to debts, i.e., land, as the debtor 
cannot hide it. This is in contrast to slaves, who, like movable 
items, can be hidden from the creditor. Therefore, they are not 
liened to the debt and can be collected only from the debtor 
himself, not from his heirs or from others who purchased them 
from the debtor. 


of this ruling 


HALAKHA 


If it is your desire take an oath and take him, etc. — ix 
nahi) yaw: If one is obligated to take an oath in a court 
case concerning a monetary matter, and he suggests to 
the other party: You take an oath, and you will be exempt 
from paying me, or: You take an oath, and I will pay you 
what you claim, if they performed an act of acquisition 
concerning this offer, the party that made the offer can- 
not retract it. If they did not perform an act of acquisition, 
he can retract his offer until the other party takes the 
oath. This is also the halakha with regard to an oath of 
inducement, i.e., an oath instituted by the Sages in a case 
where the defendant completely denies the claim against 
him (see Beur HaGra). The Shakh and the Beur HaGra note 
that according to the version of the text of the Gemara 
that reads only: The claimant takes an oath, not: And the 
claimant takes an oath, as soon as the other party accepts 
the offer, and the discussion of the matter is over, or the 
one who made the offer left the court, he cannot retract 
his offer (Rambam Sefer Shofetim, Hilkhot Sanhedrin 7:3; 
Shulhan Arukh, Hoshen Mishpat 22:3). 


My father is trusted... .your father. . .three cattle herders - 
PIi mwow...pare...xears Sy pag: In a case where the 
litigants accepted a person to serve as their judge who is 
related to one of them, or who is entirely disqualified from 
serving as a judge (Sma), if they performed an act of acqui- 
sition to confirm the agreement, neither side can retract his 
acceptance, even if they stipulated that he would have the 
authority of three judges. If they did not perform an act 
of acquisition, they can retract their acceptance until the 
verdict is issued. Once the verdict is issued, the liable party 
cannot retract his acceptance unless the judge was clearly 
mistaken in his verdict (see Sanhedrin 24b). The Rema, cit- 
ing Tosafot, rules that if the local rabbinical authorities are 
the judges, one cannot appeal their verdict even if they 
were mistaken, as the norm is to accept their decisions in 
any event (Rambam Sefer Shofetim, Hilkhot Sanhedrin 7:2; 
Shulhan Arukh, Hoshen Mishpat 22:1, and in the commen 
of Rema). 


They do not collect — paia py: Canaanite slaves have the 
legal status of movable property with regard to payment o 
debts. Therefore, in principle, orphans who inherited slaves 
from their father are not compelled to pay their father's 
debts by giving the slaves to the creditors, although i 
is a mitzva for them to do so. The geonim instituted tha 
creditors collect movable property from the debtor's 
orphans just as they collect land (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 11:8, 11 and Sefer Kinyan, Hilkhot 
Zekhiya UMattana 1113; Shulhan Arukh, Hoshen Mishpat 
10771, 248:10). 
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HALAKHA 


The third generation with regard to the second, 
etc. -1212Wa why: Those who are disqualified from 
bearing witness with regard to each other due to their 
familial relationship are as follows: A father and son, 
brothers or half-brothers, all of whom are considered 
members of the first generation; and their respective 
sons, who are considered members of the second 
generation. Testimony of members of the third 
generation with regard to members of the second 
generation is valid, in accordance with the statemen 
of Rabbi Abba. A grandfather and grandson canno 
testify concerning each other; they are equivalent to 
members of the first and second generations, since 
the halakha is not in accordance with the opinion o 
Mar bar Rav Ashi. 

According to the Rif and the Rambam, testimony 
of a member of the third generation with regard to 
a member of the first generation or vice versa, €.g., 
a great-grandfather and great-grandson, is valid, in 
accordance with the opinion of Rava. The Rema rules 
in accordance with the opinion of Rabbeinu Tam and 
other authorities that this testimony is invalid; in their 
opinion, Rabbi Abba disagrees with Rava's ruling. The 
Rema cites the opinion of Halakhot Gedolot that this 
testimony is disqualified by rabbinic law (Rambam 
Sefer Shofetim, Hilkhot Edut 13:4-5; Shulhan Arukh, 
Hoshen Mishpat 33:2). 


NOTES 


The third generation with regard to the second — 
wa why: With regard to the halakhot of testimony, 
familial relationship is defined based on distance from 

a common ancestor (Rashbam). Brothers are defined 

as members of the first generation, first cousins are 

members of the second generation, and second cous- 
ins are members of the third generation. 


But the halakha is not in accordance with Mar bar 
Rav Ashi — wre 1132 123 x03297 My: The Rashbam 
explains that all of one’s ancestors and descendants 
are disqualified from bearing witness with regard to 
him. The other early commentaries disagree with this 
ruling. The Rif explains that the relationship between 
a father and son is equivalent to that of two members 
of the first generation, i.e., brothers. Therefore, the 
relationship between a grandfather and grandson 
is equivalent to that of a member of the first genera- 
ion and a member of the second generation, who 
are disqualified from bearing witness concerning 
each other. The Ramah adds that the proximity of a 
amilial relationship is defined not based on which 
generation one belongs to, but on the directness of 
he relationship. Therefore, the relationship between 
a father and son is comparable to the relationship 
between brothers. 


Whose initial state or his ultimate state, etc. — 
D1 1DID IX indnnw: This halakha is derived from the 

verse: “He being a witness, whether he has seen or 
known, if he does not utter it, then he shall bear his 

iniquity” (Leviticus 5:1), which is expounded to teach 

that the witness must be fit to provide testimony both 

at the time he sees the incident and at the time he 

utters the testimony (Arakhin 18a). 
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HALAKHA 


Anyone whose initial or his ultimate state is one of disqualifi- 
cation, etc. -^91 mMbpga isip ix innn dp: One cannot testify 
about what he witnessed when he was deaf, blind, or insane, 
even if at the time of his testimony he is able to hear and see 
and is halakhically competent. Similarly, if he was fit to testify 
at the time that he witnessed the incident, but by the time 
of the testimony he became disqualified, he cannot provide 
testimony, in accordance with the ruling that Rabbi Abba sent 
to Rav Yosef bar Hama. If he was fit to testify both at the time he 
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§ Rabbi Abba also sent a ruling to Rav Yosef bar Hama that with 
regard to people with a common ancestor, the halakha is that the 
testimony of members of the third generation with regard to mem- 
bers of the second" generation whose closest familial connection 
is through that ancestor is valid. For example, one can testify about 
his first cousin once removed, and is not disqualified as a relative. 
Rava says: Even the testimony of members of the third generation 
with regard to members of the first generation is valid; e.g., one can 
testify about his great-uncle. 


Mar bar Rav Ashi deemed one’s testimony with regard to his 
father’s father valid, as he considered it a case of testimony of a 
member of the third generation with regard to a member of the first 
generation, which Rava deemed valid. But the halakha is not in 
accordance with the opinion of Mar bar Rav Ashi." 


§ Rabbi Abbaalso sent a ruling to Rav Yosef bar Hama concerning 
testimony: If one knew information that could serve as testimony 
about the boundary of another’s land before he became blind, and 
then he became blind, he is disqualified from bearing witness in a 
dispute as to the boundaries of that person's properties. 


And Shmuel said: He is fit to bear witness, as it is possible for him 
to determine the boundaries of the fields despite his blindness. But 
he is not fit to identify a movable item, e.g., a cloak, as he cannot 
see it. And Rav Sheshet said: He can identify even a cloak, as it 
is possible for him to determine its length and its width. But he 
is not fit to identify a piece of silver. And Rav Pappa said: He can 
identify even a piece of silver, as it is possible for him to determine 
its weight. 


The Gemara raises an objection from a baraita ( Tosefta, Sanhedrin 
3:5): If one knew information that could serve as testimony about 
another before he became his son-in-law, and then he became his 
son-in-law, thereby becoming a relative who is disqualified from 
bearing witness concerning him; or ifhe was able to hear at the time 
he witnessed an incident and then he became deaf; or if he was 
able to see at the time he witnessed an incident and then became 
blind; or if he was halakhically competent and then became insane, 
in all these cases, he is disqualified from bearing witness. 


The baraita continues: But if he knew information about him that 
could serve as testimony before he became his son-in-law, and 
then he became his son-in-law, and then his daughter died, so 
that they are no longer related; or if he was able to hear, and then 
became deaf, and then again became able to hear; or ifhe was able 
to see, and then became blind, and then again became able to see; 
or if he was halakhically competent, and then became insane, and 
then again became halakhically competent, in all these cases, he is 
fit to bear witness. 


The baraita concludes: This is the principle: Anyone whose initial 
state or his ultimate state," i.e., his state at the time of the incident 
or at the time of his testimony in court, is one of disqualification" 
for bearing witness is disqualified from bearing witness. But any- 
one whose initial state and his ultimate state is one of fitness 
to bear witness is fit to bear witness, even if he was disqualified 
in the interim. This baraita clearly states that one who is blind is 
disqualified from bearing witness. 


witnessed the incident and at the time of his testimony, even 
if in the interim there was a period during which he was blind, 


Similarly, if at the time he witnessed the incident the litigants 
were unrelated to him, but by the time of his testimony one 
of them became related to him, e.g., he became his son-in- 
law, or conversely, if at the time he witnessed 
they were related, and by the time he testified they were no 
longer related, e.g., his daughter died and the litigant was no 


longer his son-in-law, in both cases, he is disqualified from 
providing testimony concerning him. If both at the time he 
witnessed the incident and at the time of the testimony they 
were unrelated, even if in the interim he was his son-in-law for 
a certain period of time, he is fit to provide testimony, as he 
was fit both initially and ultimately (Rambam Sefer Shofetim, 
Hilkhot Edut 14:2; Shulhan Arukh, Hoshen Mishpat 33:13, 15, and 
see Beur HaGra there). 
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The Gemara concludes: The refutation of the opinions of all 
the amora’im who held that a person who became blind after wit- 
nessing a matter can, in certain cases, testify about it, is indeed a 
conclusive refutation.’ 


§ Rabbi Abba sent another ruling to Rav Yosef bar Hama: One 
who says something concerning one child among his sons is 
deemed credible, and Rabbi Yohanan says that he is not deemed 
credible. 


The Gemara asks: What is Rabbi Abba saying? Abaye said that 
this is what Rabbi Abba is saying: One who says concerning one 
child among his sons: He shall inherit all my property, is deemed 
credible, in accordance with the opinion of Rabbi Yohanan ben 
Beroka, who holds that one can bequeath all his property to one 
of his heirs (130a). And Rabbi Yohanan says that he is not deemed 
credible, in accordance with the opinion of the Rabbis, who 
disagree with Rabbi Yohanan ben Beroka. 


Rava objects to this explanation: According to Abaye’s explanation, 
this wording: Is deemed credible, and: He is not deemed cred- 
ible, is not precise; he should have employed the terms: Shall 
inherit, and: Shall not inherit, as the issue is the ability of the 
father to specify who will inherit from him, not his credibility. 


Rather, Rava said that this is what Rabbi Abba is saying: One 
who says about one child among his sons that he is his firstborn 
is deemed credible, in accordance with the opinion of Rabbi 
Yehuda (127b); and Rabbi Yohanan says that he is not deemed 
credible, in accordance with the opinion of the Rabbis, who 
disagree with Rabbi Yehuda. 


§ Rabbi Abba sent another ruling to Rav Yosef bar Hama: In a 
case of one who says: My wife will take a portion of my estate like 
one of the sons,” she takes a portion like one of the sons, as it is 
considered a gift. Rava says: And this ruling is only with regard to 
the husband's current property," which he can give her as a gift. 
The husband cannot give her a portion of his future property. And 
furthermore, the calculation of her portion must take into account 
not only the number of sons the husband has at the time of his 
statement, but also the sons who come, i.e., who will be born, 
afterward. 


§ Rabbi Abba sent another ruling to Rav Yosef bar Hama: In the 
case of one who produces a promissory note against another, 
and the creditor says: I was not repaid anything, and the debtor 
says: I repaid half" the debt, and the witnesses testify that the 
debtor repaid the entire debt, then this debtor takes an oath 
that he repaid half, as is the halakha with regard to one who admits 
to a part of a claim, and he is exempt from paying that half. And 
the creditor collects the second half" from unsold property;* but 
not from liened property that was sold after the loan, as the buyers 
can say: We rely on the witnesses that the debt was repaid in its 
entirety. 


NOTES 


With regard to the husband's current property — DD224 
ywoy by: The Rashbam explains that even according to the 
opinion ‘of Rabbi Meir, that one can transfer ownership of an 
item that has not yet come into the world, one can do so only 
if he specifies explicitly that he is doing so. Rabbeinu Yona adds 
that she receives more of the husband's property at the time 
of his instruction in exchange for the property he acquired 
afterward, which she cannot receive. The Meiri writes that she 
receives a portion of the appreciation of the property after 
the instruction. 


Gershom Meor HaGola Sonia tothe edito takes an oath 
that he is owed at least half the debt, and he collects half of 
the debt; one who claims that another owes him money and 
has a promissory note to that effect is liable to take an oath 
before collecting the debt in the event that the defendant 
demands that he do so. The other early commentaries follow 
the explanation of the Rashbam that the debtor takes an oath 
that he repaid half the debt, due to his admission to part of the 
claim, and the creditor collects the rest. 


pT p15: BAVA BATRA: PEREK VIII : 128B 


BACKGROUND 


Conclusive refutation [teyuvta] - XDA: An amoraic state- 
ment can be refuted on the basis of a tannaitic source that 
contradicts the statement of the amora. The word teyuvta 
is one of several terms based on the Aramaic root tav, vav, 
beit. When one amora raises an objection to the opinion of 
another amora by citing a tannaitic source, the expression 
used is eitivei, an objection, e.g., X raised an objection to the 
statement of Y. When an amora raises an objection against an 
unattributed amoraic opinion by citing a tannaitic source, the 
expression employed is meitiv, meaning: He raises an objec- 
tion. In the case cited here, where the Gemara itself raises the 
objection by citing a tannaitic source, the expression used is 
meitivei, meaning: An objection is raised. When there is no 
response to the objection, it is deemed a conclusive refuta- 
tion and the term teyuvta is used, and often it is repeated 
both before and after the name of the amora, effectively 
disqualifying his opinion. 


Unsold property — j/11m 23 O°D32: Unsold property stands in 
contrast to sold, liened property. ‘Ifa debtor sells his previously 
liened property, his creditor may seize that property from 
the buyer. The creditor may not seize property from the cur- 
rent owner if the debtor possesses non-liened property from 
which the creditor can collect the debt, even if that land is 
inferior in quality to the liened property. 


HALAKHA 


One who says, my wife will take like one of the sons — 
Da 2 TMD Mwy biun wixa: If aman on his deathbed 

instructed that his wife or his daughter or son-in-law (Rema, 
citing Mordekhai) will receive a portion of the inheritance 

like one of his sons, she receives a portion equal to that of 
one of the sons. In the case of the wife, this is in addition to 

payment of her marriage contract. This is the halakha even if 
he had more sons after he issued this instruction, or if some 

of them died and he had fewer sons at the time of his death 

(see Rashbam), although some authorities question the latter 
ruling (Ra‘avad). If all the sons died, she receives a portion 

equivalent to what one of them would have received at the 

time of the instruction, and the rest of the property goes 

to the heirs. The Rema, citing the Rashbam, rules that if a 

healthy man gives this instruction, it takes effect only if an 

act of acquisition is performed (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 11:10; Shulhan Arukh, Even HaEzer 108:1-3). 


With regard to the husband's current property - D’D222 
vwy by: if a man on his deathbed instructs that his wife 
will receive a portion of the inheritance like one of his sons, 
she receives only a portion of the property that her husband 
had at the time of his instruction. She does not receive a por- 
tion of any property he acquired after his instruction, as one 
cannot transfer ownership of an item that has not yet come 
into his possession. The Rema, citing the Beit Yosef, notes that 
if it is uncertain whether certain items were in the husband's 
possession at the time of his instruction, the burden of proof 
rests upon the wife, as she is the claimant (Shulhan Arukh, 
Even HaEzer 108:1). 


The creditor says | was not repaid anything, and the debtor 
says | repaid half — mys 12x Ay o> my xd aie abn 
myn: If a creditor claims that the debtor did not repay any 
of the debt, and he produces a ratified promissory note, and 
the debtor claims that he repaid half, and afterward (Sma; 
see Shakh) witnesses testify that the entire debt was repaid, 
in this case, the debtor takes an oath of one who admits to 
part of a claim and pays the half he admits he owes. The Sma 
rules that this debt is collected only from unsold property 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 14:4; Shulhan 
Arukh, Hoshen Mishpat 82:13). 
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NOTES —W——_ 
But where there are witnesses — DIY KDN NDT bax: Accord- 
ing to most early commentaries, the correct version of the text 
is: Where there is no promissory note, and: But where there is a 
promissory note (Rif; Ri Migash; Ramah). They explain that as 
opposed to the case where the promissory note merely states: 
Sela coins, indicating a debt of a minimum of only two sela, here 
the promissory note details the entire amount claimed by the 
creditor. Therefore the debtor's legal status is not similar to that 
of one who returns a lost item. 


Fears — NAY MA VK: The assumption is that the debtor knew 
that there were witnesses but did not know that they would 
testify that he repaid the debt. Therefore he was afraid to deny 
the entire debt, in case the witnesses would testify that he repaid 
nothing. 


Perek VIII 
Daf129 Amuda 


NOTES 


It merely adds to it — x17 pin: The Rashbam explains that Rabbi 
Abba does not necessarily disagree with Rava's opinion with 
regard to testimony between members of the third generation 
and the first generation; the reason he mentioned only that the 
testimony between members of the third generation and the 
second generation is valid is simply that that was the case he 
was asked about. The Ramah adds that since there is no direct 
contradiction between their statements, the assumption is that 
they are not in conflict, due to the principle that disagreements 
should be limited whenever possible. The Ramban explains that 
the Gemara's assumption that Rabbi Abba does not disagree 
with Rava's opinion is due to the fact that Rava's statement is an 
established halakha. 

By contrast, Rabbeinu Tam maintains that Rabbi Abba would 
not agree with the addition of Rava; and had Mar Zutra’s intention 
been that the halakha is not in accordance with Rava’s opinion, he 
would have said explicitly that the halakha is not in accordance 
with Rava’s opinion, as Rava does not disagree with Rabbi Abba's 
opinion directly, but rather he adds to it. 
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The Gemara compares this halakha to the case of a promissory 
note that states that the debtor owes the creditor: Sela coins, 
without stating how many. The creditor claims that he lent the 
debtor five sela and the debtor claims that he borrowed only 
three. Rabbi Akiva holds that since the wording of the promis- 
sory note indicates a minimum debt of two sela, and the credi- 
tor could not have collected the third sela without the debtor's 
admission, the latter’s admission to a part of the claim cannot 
render him liable to take an oath. The Gemara states: And even 
according to Rabbi Akiva, who says that the debtor is not 
liable to take an oath, as with regard to the third sela his legal 
status is similar to that of one who returns a lost item, this 
statement applies only in a case where there are no witnesses 
to the loan. But where there are witnesses," as is the case in 
Rabbi Abba’s ruling, the debtor fears" denying the entire debt. 
Therefore he is liable to take an oath that he repaid half, as one 
who admits to a part of the claim. 


Mar bar Rav Ashi objects to this: On the contrary; even 
according to Rabbi Shimon ben Elazar, who disagrees with 
Rabbi Akiva and says that the debtor is considered one who 
admits to a part of the claim, this statement applies only in a 
case where there are no witnesses who support him. But here 
in the case of Rabbi Abba, where there are witnesses who 
support him, testifying that he repaid the entire debt, his legal 
status is certainly that of one who returns a lost item, and he 
does not need to take an oath that he repaid half. 


§ Mar Zutra taught in the name of Rav Shimi bar Ashi: The 
halakha in all these halakhot is as Rabbi Abba sent to Rav 
Yosef bar Hama. Ravina said to Rav Ashi: What about the 
statement with which Rav Nahman disagreed, i.e., that a debt 
can be collected by taking the slaves the debtor left his heirs? 
Is the halakha in accordance with this ruling of Rabbi Abba 
as well, despite the principle that in monetary matters the 
halakha is in accordance with Rav Nahman’s opinion? Rav 
Ashi said to him: We teach a different tradition, that Rabbi 
Abba’s statement rules that a creditor does not collect the debt 
from the slaves the debtor left his heirs, and that Rav Nahman 
said the same. 


The Gemara asks: But then what possibility does Mar Zutra 
exclude in ruling that the halakha is in accordance with Rabbi 
Abba’s statement? 


If his statement is said to exclude the statement of Rava that 
the testimony of members of the third generation concerning 
members of the first generation is valid, this is difficult, as 
Rava’s statement is not in conflict with Rabbi Abba’s statement 
that the testimony of members of the third generation with 
regard to members of the second generation is valid; it merely 
adds to it." If it is said to exclude the opinion of Mar bar Rav 
Ashi that a grandfather can testify concerning his grandchild, 
this is also difficult, as it has already been established that the 
halakha is not in accordance with the opinion of Mar bar 
Rav Ashi. Ifit is said to exclude the rulings of Shmuel and Rav 
Sheshet and Rav Pappa, that a person who became blind can 
testify about what he saw beforehand, this too is difficult, as 
their rulings were refuted based on a baraita. 
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The Gemara explains: Rather, Mar Zutra’s statement is said to 
exclude the statement of Rabbi Yohanan that one cannot 
testify that a specific one of his sons is his firstborn, and to 
exclude the strong objection of Mar bar Rav Ashi to the 
statement of Rabbi Abba with regard to a case where a debtor 
admitted to part of a claim and witnesses testified that he 
repaid the entire debt. Despite Mar bar Rav Ashi’s objection, 
the halakha is that the debtor is not liable to take an oath. 


§ The mishna teaches: With regard to one on his deathbed 
who apportions his property orally, granting it to his sons as 
a gift, and he increased the portion given to one of his sons 
and reduced the portion given to one other son, or equated 
the portion of the firstborn to the portions of the other sons, 
his statement stands. But if he said that they will receive the 
property not as a gift but as an inheritance, he has said nothing. 
If he wrote in his will, whether at the beginning, or in the 
middle, or at the end, that he is granting them the property as 
a gift, his statement stands. The Gemara asks: What are the 
circumstances where it is phrased as a gift at the beginning? 
What are the circumstances where it is phrased as a gift in the 
middle? What are the circumstances where it is phrased as a 
gift at the end? 


When Rav Dimi came from Eretz Yisrael to Babylonia, he 
said that Rabbi Yohanan says that where one on his deathbed 
instructed: Such and such a field will be given to so-and-so 
and he will inherit it, this is a case where it is phrased as a gift 
at the beginning. Where he instructed: And he will inherit it 
and it will be given to him, this is a case where it is phrased 
as a gift at the end." Where he instructed: He will inherit it 
and it will be given to him and he will inherit it, this is a case 
where it is phrased as a gift in the middle. 


And the halakha that his statement is valid pertains specifically 
to a case where the two terms, giving and inheritance, are 
employed with regard to one person and one field. But if 
they are employed with regard to one person and two fields, 
e.g., if he says: Reuven will inherit this field and will be given 
that field, or one field and two people, e.g., Reuven will inherit 
half of this field and Shimon will be given the other half, the 
part that was phrased as inheritance does not take effect.‘ Only 
the part that is phrased as a gift takes effect. 


Rabbi Elazar says: Even in a case where the two terms are 
employed with regard to one person and two fields, or one 
field and two people, his instruction takes effect, as both terms 
were employed with regard to the same person or the same 
field. But with regard to two fields and two people, it does 
not take effect, as the two instructions are not connected to 
one another. 


When Ravin came from Eretz Yisrael to Babylonia, he said 
that if one on his deathbed said: Such and such a field will 
be given to so-and-so, and so-and-so, i.e., another person, 
will inherit such and such a field, i.e., another field, Rabbi 
Yohanan says that even the latter person, who was designated 
to inherit his field, has acquired it. Rabbi Elazar says: He has 
not acquired it. 


Abaye said to Ravin: You have lightened our burden with one 
statement that you cited, but you have made it difficult for us 
with the other one. Granted, the contradiction between this 
statement of Rabbi Elazar that you cited and the previously 
cited statement of Rabbi Elazar is not difficult. There, in the 
previously cited statement, Rabbi Elazar said that the directive 
takes effect with regard to a case of one person and two fields, 
and here he said that the directive does not take effect with 
regard to a case of two people and two fields. 


HALAKHA 

A gift at the beginning. ..at the end, etc. - ajoa.. mana 
^3: In a case where one bequeaths his property in a manner 
hat is contrary to the laws of inheritance, if the bequest is 
phrased as a gift in any part of the statement, whether at the 
beginning, in the middle, or at the end, it is valid, even if it is 
also phrased as an inheritance (see Sma). For example, if one 
says: This field will be given to so-and-so, my son, and he will 
inherit it; or: So-and-so, my son, will inherit this field and it will 
be given to him; or: He will inherit it, and it will be given to him, 
and he will inherit it, in all of these cases, the bequest is valid, 
as it includes the phrasing of a gift. This is the halakha even if 
he pauses between parts of his statement for more than the 
ime required for speaking a short phrase (Rema, citing Tur). The 
Rema writes that if he says: So-and-so, my son, will inherit it, and 
adds: It will be given to him, without connecting the two parts 
of the statement with the word: And, the bequest is not valid 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 6:6; Shulhan Arukh, 
Hoshen Mishpat 281:7). 


NOTES 
But with regard to one person and two fields...it does not 
take effect - xb ni NOTIN DIK Sare:The Rashbam and 
the Rid explain that the part that was phrased as an inheritance 
does not take effect, while the part that was phrased as a gift 
does. Rabbeinu Gershom Meor HaGola holds that the entire 
statement is ineffective. 
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NOTES ———___—_——_- 
That | have given them as a gift - mmaa ond wan: The 
Rashbam explains that the reason the statement is valid in 
this case, as opposed to a regular case of two people and two 
fields, is that giving was mentioned between the two men- 
tions of inheritance. Since it was mentioned neither at the 
beginning nor at the end, it cannot be attributed to the first 
person mentioned or to the last. Therefore it is interpreted 
as referring to both. 
Rabbeinu Gershom Meor HaGola explains that the ele- 
ment that validates this statement is the fact that the phrase: 
That | have given them, is stated in the past tense, meaning: 
That | have given them as a gift before | stated that | am 
bequeathing it to them as an inheritance. 
The Ri Migash explains that the advantage of this phrase 
is that it is stated in the plural; therefore, it presumably refers 
o both recipients. As opposed to the Rashbam and Rab- 
beinu Gershom Meor HaGola, who hold that Reish Lakish’s 
qualification pertains only to the case of two people and 
wo fields, the Ri Migash maintains that even in a case of 
wo people and one field, or one person and two fields, Reish 
Lakish holds that giving must be mentioned in the plural 
by saying: | have given them. He explains that the reason 
Reish Lakish refers specifically to a case of two people and 
wo fields is that this is the case where it makes the most 
sense for the giving to be mentioned in the middle of the 
statement, which explains the mention of this particular 
case in the mishna. 


The subject of a dispute - xaya: The Rashbam explains 
that Rav Hamnuna’s opinion is in accordance with that of 
Rabbi Yohanan as cited by Rav Dimi, Rav Nahman’s opinion 
is in accordance with that of Rabbi Elazar, and Rav Sheshet's 
opinion is in accordance with that of Rabbi Yohanan as cited 
by Ravin. Rabbeinu Gershom Meor HaGola maintains that 
the opinion of each Babylonian amora is in accordance with 
one of the opinions quoted by Ravin; Rav Sheshet’s opinion 
is in accordance with that of Reish Lakish. 


HALAKHA 

Give a shekel to my children every week, etc. - bow un 
^d nawa nad: In a case where a person on his deathbed 
instructs that his children should each receive a shekel every 
week, if their needs cost more than a shekel, they receive 
the amount that they need. This ruling follows the conclu- 
sion of the Gemara in tractate Ketubot (70a), as opposed to 
the statement of the baraita quoted here (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 11:23; Shulhan Arukh, Hoshen 
Mishpat 253:17). 


Perek VIII 
Daf129 Amudb 


HALAKHA 

Others will inherit in their stead — OANA DI Wy»: If 
a person on his deathbed deposits his money with another 
and instructs him to give his children a shekel every week, as 
a gift and not as inheritance, and that the rest of the property 
should be given to someone else, the children receive only 
a shekel every week, even if this amount is insufficient to 
provide for their needs (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 12:6; Shulhan Arukh, Hoshen Mishpat 248:2). 
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But the apparent contradiction between one statement of Rabbi 
Yohanan and the other statement of Rabbi Yohanan is difficult, 
as Rav Dimi cited in Rabbi Yohanan’s name that his directive 
takes effect only in a case of one person and one field, and 
according to your citation in the name of Rabbi Yohanan it takes 
effect even in a case of two people and two fields. 


Ravin answered him: Rav Dimi and I are amora’im, and we each 
have a different tradition with regard to the opinion of Rabbi 
Yohanan. 


Ravin continued: And Reish Lakish says that one has not 
acquired the field in the case of two people and two fields unless 
the giver says: So-and-so and so-and-so will inherit such and 
such a field and such and such a field that I have given them 
as a gift," and they will inherit it. 


This dispute between the amora’im of Eretz Yisrael is also the 
subject of a dispute" between the amora’im of Babylonia. Rav 
Hamnuna says: The mishna taught that when both giving and 
inheritance are mentioned one can increase the portion of one 
of his sons only with regard to a case of one person and one 
field, but with regard to one person and two fields, or one field 
and two people, it is not effective. And Rav Nahman says: Even 
in a case of one person and two fields, or one field and two 
people, it is effective, but in a case of two fields and two people, 
it is not. And Rav Sheshet says: Even in a case of two fields and 
two people, it is effective. 


Rav Sheshet said: From where do I say this? As it is taught in 
a baraita ( Tosefta, Ketubot 6:10): If a person on his deathbed, or 
one who is going overseas, says to his children’s steward: Give 
a shekel to my children every week" for their needs, and this is 
a situation where, based on their needs, they are fit for the stew- 
ard to give them a sela, i.e., double the amount, he gives them 
a sela. When the father mentioned a shekel, he presumably 
meant that the children should be given a sum in accordance 
with their actual requirements, not that specific amount. But if 
he said: Give them only a shekel, the steward gives them only 
a shekel, and no more. And if he said: If my children die, 


others will inherit their portion in their stead," then regardless 
of whether he said: Give them a shekel, or whether he said: 
Do not give them more than a shekel, the court gives his chil- 
dren only a shekel per week, so as not to reduce the share of the 
others, as their father clearly stated that he wishes to give his 
children only a specific stipend, and that he intends to leave 
the bulk of his property to others. 


Rav Sheshet concludes: And isn’t the case here like a case of 
two fields and two people, as the father gave part of his property 
to his sons as a gift, and the rest to others as an inheritance? But 
it is taught that the others acquire the property, although he 
employed only the terminology of inheritance concerning them. 


Rav Sheshet raised the objection and he resolved it: The term 
others is referring to those who are fit to inherit from him; and 
the ruling of the baraita is in accordance with the opinion of 
Rabbi Yohanan ben Beroka, who holds that one can bequeath 
his property to anyone who is fit to inherit from him. Therefore 
it is unnecessary for the bequest to be phrased as a gift. 
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Rav Ashi said: Come and hear a proof for the opinion of Rav Sheshet 
from a baraita ( Tosefta 8:4): If one states: My property will go to you 
after my death for your use during your lifetime, and after you die, 
so-and-so will inherit" the property, and after the one who inherits 
after you dies, so-and-so will inherit the property, then in this case, 
when the first recipient dies, the second acquires it, and when the 
second dies, the third acquires it. And if the second dies during the 
lifetime of the first, the property returns after his death to the heirs 
of the first, and does not go to the third designated recipient, as his 
right was to inherit it from the second one, who never received it. 


Rav Ashi states his proof: And here it is a case like that of two fields" 
and two people, as the bequest to the first recipient was phrased as a 
gift, and to the second one it was phrased as inheritance; and yet the 
baraita teaches that the second recipient acquires the property after 
the death of the first. 


And if you would say that here, too, the baraita is referring to a case 
where the recipient is fit to inherit from him, and it is in accordance 
with the opinion of Rabbi Yohanan ben Beroka, if so, why does it state 
that when the second dies, the third acquires it? 


Rav Ashi explains his previous comment: Didn’t Rav Aha, son of Rav 
Avya, send the following ruling in accordance with the statement of 
Rabbi Yohanan ben Beroka? If a person on his deathbed said: My 
property is given to you, and after you to so-and-so, and the first 
recipient was fit to inherit from him," the second gets nothing in 
place of the first, i.e., he does not receive the property after the first 
one dies, as this formulation employed by the owner was not one of 
a gift;" rather, it was a formulation of inheritance, and inheritance 
has no end," i.e., it cannot be stopped. Therefore, since the first recipi- 
ent acquired it as inheritance, his heirs inherit it from him, and it cannot 
be taken by the second one. Therefore, the baraita is irreconcilable with 
the opinion of Rabbi Yohanan ben Beroka. 


The Gemara affirms: The refutation of the opinions of all the Sages 
who disagree with the opinion of Rav Sheshet that even if one uses the 
two terms with regard to two fields and two people his gift to both 
people is effective, is a conclusive refutation. 


The Gemara suggests: Let us say that it is also a conclusive refutation 
of the opinion of Reish Lakish, who maintains that giving must be 
mentioned with regard to both recipients and both fields. The Gemara 
asks: And how can you understand this? But didn’t Rava say that the 
halakha is in accordance with the opinion of Reish Lakish" with 
regard to these three issues: Acquisition of land for the rights to its 
produce, halitza of a pregnant woman, and the matter of bequeathal 
phrased both as a gift and as inheritance? 


NOTES 


his principle and the baraita cited earlier concerning one who 


And here it is like two fields - nite w31 x27 KM: Although 
all the parts of the statement refer to the same property, since 
it is bequeathed to the different parties for separate periods of 
time, it is considered like several fields (Rashbam). 


As this formulation was not one of a gift, etc. - wh mpo 
^3 mam: The Rashbam explains that the expression: My prop- 
erty is given to you, is vague. Therefore, since the designated 
recipient is his heir, it is interpreted as an inheritance and not 
as a gift. Some of the geonim maintain that even if he uses a 
formulation indicating a gift, since the designated recipient is 
his heir, the statement is interpreted as referring to inheritance 
and not to an actual gift. 

The Rashbam adds that this halakha is only according to 
the opinion of Rabbi Yohanan ben Beroka. According to the 
opinion of the Rabbis, who hold that one cannot change the 
apportionment of his inheritance, the expression: My property 
is given to you, clearly refers to a gift. 


And inheritance has no end - ppait ay px TEIM: As opposed 
to a gift, which can be given for a limited period of time, inheri- 
tance cannot be qualified or restricted in any manner. 

The early commentaries discuss the relationship between 


instructed that a shekel be given to his children every week, and 
hat when they die, the rest should be given to another person. 
t would appear that according to the principle stated here, the 
children should receive the property as an inheritance, and 
herefore the other person should not receive anything, contrary 
o the ruling of the baraita. Since the baraita was established as 
he opinion of Rabbi Yohanan ben Beroka, this contradiction 
poses a difficulty. 
The Ra’avad answers that since the property was not given 
directly to the children but to the steward, who was instructed 
o give the sons a shekel every week, it is not considered inheri- 
ance even according to the opinion of Rabbi Yohanan ben 
Beroka. Therefore, the qualification that the remainder should 
be given to another person is valid. The Ra'avad suggests an 
additional answer, according to which the father's intention was 
or his estate to be acquired by the other person at the outset, 
with the exception of the weekly shekel that was designated for 
he children (see Ri Migash). 

The Rambam posits that the baraita is referring to a case 
where the father specified that the sons will receive the estate 
as a gift and not as an inheritance. 
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HALAKHA 


My property will go to you and after you die so-and-so 
will inherit - nbs vy pin) b 3): If a person on his 
deathbed says: My property will go to so-and-so, and after 
he dies, to so-and-so, and after he dies, to so-and-so, then 
when the first recipient dies, the property belongs to the 
second, and when the second dies, it belongs to the third. 
f the second predeceases the first, the property belongs to 
he heirs of the first, and the third receives nothing, as his 
right to receive it is only from the second (Tur). The Rema, 
citing the Maggid Mishne, notes that if the first predeceases 
he second, and the third predeceases the second, the 
property is inherited by the heirs of the second, and the 
heirs of the third receive nothing (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 12:7; Shulhan Arukh, Hoshen 
Mishpat 248:3). 


And the first was fit to inherit from him, etc. - jiwxn 
3) wy »KY: In a case where a person on his deathbed 
said: My property will go to so-and-so, and after he dies, 
to so-and-so, if the first recipient is one of his heirs, e.g., 
one of his sons, the second receives nothing, even if he 
is also one of his heirs (Rema, citing Maggid Mishne and 
Ran). This is because property that a person wills to his 
heir is considered an inheritance even if the bequest is not 
phrased as an inheritance, and once the heir inherits it, it 
becomes entirely his and is inherited by his heirs after his 
death, as inheritance has no end. This is in accordance with 
the statement of Rav Aha, son of Rav Avya. 
If the giver stipulates explicitly that he is giving the 
property to his heir not as inheritance, but specifically as 
a gift, so that he can stipulate that it will go to the second 
designated recipient after the first, the second receives 
what is left after the first dies. Consequently, if a person 
on his deathbed deposits his money with a steward, and 
instructs him to give his children a shekel every week, not 
as inheritance but as a gift, and to give the rest of his estate 
to another person, his children receive only a shekel every 
week, even if this amount is not sufficient for their needs, as 
the father’s statement is valid. This is the Rambam’s resolu- 
tion to the apparent contradiction between the baraita 
concerning a person who instructed that his sons receive 
one shekel a week and the statement of Rav Aha, son of 
Rav Avya (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
12:6; Shulhan Arukh, Hoshen Mishpat 248:1, and see 248:7 
and 253:6). 


=) 


The halakha is in accordance with the opinion of Reish 
Lakish - wh wey ND son: If a person on his death- 
bed apportioned his estate to his sons in a manner that 
increased the portion of some of his sons and reduced the 
portion of others, saying: So-and-so will inherit such and 
such a field, and such and such a field will be given to so- 
and-so, and so-and-so will inherit such and such a field, in 
this case, all of them acquire the fields that he designated 
for them, despite the fact that the portions of some of the 
sons were phrased as gifts and the portions of others were 
phrased as inheritance, provided the father did not pause 
between the parts of his statement for more than the time 
required for saying a short phrase. If he paused for more 
than that time, the apportionment is invalid, unless he 
mentioned all of them in the same sentence, so that gift 
terminology was mentioned with regard to all of them, 
e.g, if he said: So-and-so and so-and-so and so-and-so 
will inherit field A, field B, and field C, respectively, which 
are given to them as gifts, and they will inherit them. The 
Sma explains that giving can be mentioned anywhere in 
the statement for it to be valid, whether at the beginning, 
in the middle, or at the end. This is in accordance with the 
opinion of Reish Lakish, as understood by the Ri Migash. 
The Rema adds that if all the fields were willed to the same 
person, or if the same field was willed to several people, 
then even if he paused for more than the time required 
for speaking a short phrase, the statement takes effect 
(Rambam Sefer Kinyan, Hilkhot Nahalot 6:6; Shulhan Arukh, 
Hoshen Mishpat 281:7). 
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HALAKHA 


Any statement interrupted or retracted within the time 
required for speaking is like continuous speech — Jin bs 
%97 VIT VIT Ta: If one makes a statement and retracts 
or changes it within the time required for saying a short 
phrase, i.e., the amount of time it takes to say to one's teacher: 
Shalom alekha, rabbi, the retraction or change is effective. 
Exceptions to the rule are one who blasphemes, one who 
accepts an idol as his god, and one who betroths a woman or 
divorces her. In these cases, one cannot retract his statement 
even within the time required for saying this short phrase 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 2:9, 3:4; Sefer 
Nashim, Hilkhot Ishut 7:22; Sefer Hafla‘a, Hilkhot Shevuot 2:18; 
and Sefer Shofetim, Hilkhot Edut 20:3; Shulhan Arukh, Yoreh 
Dea 234:31-33, 340:24, Even HaEzer 49:2, and Hoshen Mishpat 
29:1, 281:7). 
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The Gemara answers: This is not difficult. Here, in the case where 
giving can be mentioned concerning one of the recipients and 
inheritance with regard to the other, it is a case where the two 
bequests were stated within the time required for speaking" a 
short phrase, i.e., the time it takes to greet one’s teacher. According 
to the halakha, within this time a speaker can retract his statement. 
Therefore both bequests are considered to be part of one statement. 
There, in the case where Reish Lakish maintains that giving must 
be mentioned with regard to both people for it to take effect, 
it is a case where the final part of the statement, where he said: 
And they will inherit it, was after the time required for speaking a 
short phrase. 


And the halakha is that the legal status of any statement interrupted 
or retracted within the time required for speaking" a short phrase 
is like that of continuous speech." This is the halakha in all cases, 
apart from idol worship,” as one who accepts an idol as his god 
is liable to receive court-imposed capital punishment even if he 
retracts his statement within the time required for speaking a 


short phrase, 


por) 


and betrothal, as if a man betroths a woman and retracts the 


betrothal within the time required for speaking, his retraction is not 


effective. 


NOTES 


Here it is within the time required for speaking — "13 Jina jx 
3137: Some of the early commentaries maintain that this answer 
is valid with regard to the opinions of the other amora‘im as 
well. The Rid consequently emends the text of the Gemara by 
deleting the statement that there was a conclusive refutation; 
by contrast, the Ramban writes that there are many examples 
of discussions in the Talmud where a difficulty is resolved after 
it is deemed a conclusive refutation. The Rashbam and the 
Ramah explain that this answer is not viable for the opinions 
of the other amora‘im, as they hold that in a case of two people 
and two fields the instruction of a person on his deathbed is 
invalid, regardless of any pause between the two parts of the 
statement. 


And the halakha of any statement within the time required 
for speaking - W373 Jin bs xom: The Sages determined 
hat this is the time it takes to say three words, i.e., Shalom 
alekha, rabbi, meaning: Greetings to you, my teacher. 

The halakha concerning the time required for speaking a 
short phrase is summarized by the Rashbam: If one makes 
wo statements within the time required for speaking a short 


f only one of them is valid, as is the case here, where giving 
and inheritance are mentioned consecutively, the one that is 
valid takes effect and the other does not. In a case where each 
statement is independently valid but the statements contradict 
each other, there are different opinions among the Sages as 
to whether the court recognizes the first statement or the 
last statement, or, in a monetary matter, whether the case is 
considered uncertain and the money is divided between the 


phrase, they are considered as having been stated continuously. 
Therefore, if both statements are valid, they both take effect. 


disputants or whether the money remains in the possession of 
the one currently in possession of it. 

The early authorities disagree as to whether this principle 
is by Torah law or by rabbinic law. Rabbeinu Tam maintains 
that it was instituted by the Sages so that one whose teacher 
passes while he is in the process of completing a business 
transaction will be able to greet him without worrying about 
not being able to complete the transaction. Although the prin- 
ciple applies in cases where this reason is not applicable, that 
is because it was instituted as a principle, and no distinction 
was drawn between cases. This also seems to be the opinion 
of Rabbi Avraham Av Beit Din, who reasons that once the Sages 
ruled that it is permitted for one to pause in the middle of the 
recitation of Shema to respond to the greeting of his teacher, 
they ruled that this is not considered an interruption in other 
matters. Other early commentaries argue that the principle is 
implemented in matters of Torah law as well, and even pro- 
duces leniencies in those matters. Therefore they assert that the 
principle is by Torah law (Tosafot on Nedarim 97a). 


Apart from idol worship - 7% 7iayn ab: In Piskei HaRid 
it is explained that this is referring to one who slaughters an 
animal as an offering to an idol and immediately retracts his 
intention. The Rashbam and Rabbeinu Gershom Meor HaGola 
maintain that this is referring to one who dedicates an item for 
idol worship and immediately retracts his dedication. Tosafot 
argue that dedication of an item for idol worship is halakhically 
meaningless, and therefore interpret this halakha differently: 
It refers to one who accepts an idol as his god; he is liable to 
receive court-imposed capital punishment even if he retracts 
his acceptance immediately. 
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- f one who says: So-and-so will 
MISHNA. a case o ote waosays o-and-so w. 


inherit from me," in a case where there 
is a daughter, or: My daughter will inherit from me, in a case 
where there is a son, he has said nothing, as he has stipulated 
counter to that which is written in the Torah concerning the 
order of inheritance. Rabbi Yohanan ben Beroka says: Ifhe said 
this about one fit to inherit from him," his statement stands, 
but if it was about one for whom it was not fit to inherit from 
him, his statement does not stand. 


G E M ARA The Gemara infers from the mishna that 


the reason the first tanna rules that his 
bequeathal is invalid is that he bequeathed his estate to another 
in a case where he had a daughter, or to his daughter where he 
had a son, but if he bequeathed his entire estate to one son 
among his other sons, or to one daughter among his other 
daughters, his statement stands. The Gemara questions this 
inference: Say the latter clause of the mishna: Rabbi Yohanan 
ben Beroka says that ifhe said this about one fit to inherit from 
him, his statement stands. This is identical to the opinion of the 
first tanna. What information does this statement of Rabbi 
Yohanan ben Beroka add? With regard to what case do they 
disagree? 


The Gemara continues: And if you would say that Rabbi Yoha- 
nan ben Beroka is saying that one’s statement stands even in a 

case where he bequeathed his estate to another where he had a 

daughter or to a daughter where he had a son, as although he 

bequeathed it to one who is not currently his heir, the beneficiary 
would be fit to inherit from him if the current heirs die, and this 

would be contrary to the opinion of the first tanna, this is difficult. 
And isn’t it taught in a baraita (Tosefta 7:18) that Rabbi Yishmael, 
son of Rabbi Yohanan ben Beroka, says: My father and the 

Rabbis did not disagree about a case where one bequeathed his 

estate to another where he had a daughter or to a daughter 

where he had a son; in a case such as this, my father concedes 

that he has said nothing. 


Rabbi Yishmael continues: With regard to what case do they 
disagree? They disagree with regard to a case where he 
bequeathed his entire estate to one son among his other sons, or 
to one daughter among his other daughters, as my father says 
that the son or daughter inherits the entire estate, and the Rabbis 
say that he does not inherit it. 


The Gemara explains: If you wish, say that from the fact that 
Rabbi Yishmael is saying that they did not disagree about a 
case where one bequeathed his estate to another where he had a 
daughter or to a daughter where he had a son, by inference, the 
first tanna of that baraita, to whom he was responding, holds that 
they did disagree in this case. 


And if you wish, say instead that the entire mishna is stating the 
opinion of Rabbi Yohanan ben Beroka," and the mishna is 
incomplete, and this is what it is teaching:® With regard to one 
who says: So-and-so will inherit from me, in a case where there 
is a daughter, or: My daughter will inherit from me, in a case 
where there is a son, he has said nothing, but if he bequeathed 
his property to one son among his other sons, or one daughter 
among his other daughters, then ifhe said that the son or daugh- 
ter will inherit all his property, his statement stands, as Rabbi 
Yohanan ben Beroka says: Ifhe said this about one fit to inherit 
him, that he should inherit all of his property, his statement 
stands. 


§ As for the halakhic ruling, Rav Yehuda says that Shmuel 
says: The halakha is in accordance with the opinion of Rabbi 
Yohanan ben Beroka. And Rava says as well that the halakha is 
in accordance with the opinion of Rabbi Yohanan ben Beroka. 


HALAKHA 

So-and-so will inherit from me, etc. — 3w1 nibs won 
^a: One cannot bequeath his estate to a person who is 
not his heir or deprive his heir of the inheritance, whether 
through an act of acquisition during a time of health or 
through instruction while on his deathbed, whether orally 
or with a written will, as one cannot stipulate counter to 
that which is written in the Torah. For example, if one who 
has a son bequeaths his estate to his daughter, or one 
who has a daughter but no sons bequeaths his property 
to another relative, his bequeathal is ineffective. If it is 
worded as a gift, his statement is effective (Sma). This is in 
accordance with the Gemara’s conclusion that the entire 
mishna is the opinion of Rabbi Yohanan ben Beroka, and 
that it is the accepted halakha (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 6:2 and Sefer Nashim, Hilkhot Ishut 12:9; 
Shulhan Arukh, Hoshen Mishpat 281:1). 


If he said this about one fit to inherit from him, etc. - 
^D wih AKT 1 by Wax DX: If one has several heirs, 
e.g, several sons, daughters, or brothers, and instructs 
while on his deathbed, whether orally or in writing, that a 
specific one of his heirs will receive the entire inheritance, 
or that some of his heirs will receive more than others 
(Rema, citing Tur), his statement stands. This is the halakha 
only in a case where he does not explicitly state that he 
is reducing or eliminating the portions of the other heirs. 
If he does state this explicitly, his statement is ineffective, 
in accordance with the opinion of the Ri Migash that the 
previous mishna also accords with the opinion of Rabbi 
Yohanan ben Beroka (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 6:2; Shulhan Arukh, Hoshen Mishpat 281:1, 3). 


NOTES 


The entire mishna is the opinion of Rabbi Yohanan ben 
Beroka — xy APH 12 PNP aT ADD: With regard to the 
previous mishna (126b), which states that one cannot 
increase or reduce the portion of one of his heirs, some 
of the commentaries hold that it is in accordance with the 
opinion of the Rabbis, who disagree with Rabbi Yohanan 
ben Beroka; others maintain that it is consistent with the 
opinion of Rabbi Yohanan ben Beroka, reasoning that 
he concedes that one cannot explicitly exclude one of 
his heirs from the inheritance or deprive his firstborn of 
his double portion (see Rambam’s Commentary on the 

ishna and Meiri). Accordingly, the Gemara’s assump- 
ion that other Rabbis disagree with Rabbi Yohanan ben 
Beroka is not derived from the previous mishna, but rather 
rom the fact that the halakha in the mishna is men- 
ioned in his name and not as an unattributed halakha 
Rashba). 


BACKGROUND 

The mishna is incomplete and this is what it is teach- 
ing — ANP 971 MIM WN: This method of explanation 
is often found in the Gemara. The addition introduced 
by the Gemara is an elaboration upon that which is writ- 
ten in the mishna, based on various difficulties raised in 
the Gemara that render the mishna in its present form 
incoherent or inconsistent with another authoritative 
source. The addition provides the necessary clarification. 
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NOTES 
He may not make the son of the beloved the firstborn — 
saab boy x: The early commentaries infer from this verse 
that even according to the opinion of Rabbi Yohanan ben 
Beroka, one cannot deprive his firstborn of his double 
portion. 


Perek VIII 
Daf130 Amudb 


HALAKHA 

He may not make the son of the beloved the firstborn — 
252v x: If one states that his firstborn will inherit only 

the portion of an ordinary son, or that he will not receive a 

double portion, or that he will not inherit a double portion, 
his statement is ineffective, as the Torah states: “He may 
not make the son of the beloved the firstborn.” The Rema, 
citing the Maharik, adds that in a locale where the norm is 

that the firstborn does not receive a double portion, this 

norm should not be followed, as it contradicts Torah law 

(Rambam Sefer Mishpatim, Hilkhot Nahalot 6:3; Shulhan 

Arukh, Hoshen Mishpat 281:4). 
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Rava said: What is the reason for the opinion of Rabbi Yohanan 
ben Beroka? The verse states: “Then it shall be, in the day 
that he causes his sons to inherit” (Deuteronomy 21:16), 
which is interpreted to mean that the Torah gave the father per- 
mission to bequeath his estate to whomever he wishes among 
his sons. 


Abaye said to him: Isn't this halakha derived from the continu- 
ation of the verse: “He may not make the son of the beloved the 
firstborn," before the son of the hated, who is the firstborn”? 
From the prohibition against depriving the firstborn ofhis double 
portion it can be inferred that one can change the apportionment 
of the inheritance of his other sons. 


The Gemara answers: That clause in the verse is necessary for that 
which is taught in a baraita: Abba Hanan says in the name of 
Rabbi Eliezer: 


Why must the verse state: “He may not make the son of the 
beloved the firstborn” (Deuteronomy 21:16)?" 


Abba Hanan explains: It is necessary because it is stated previ- 
ously in the verse: “Then it shall be, in the day that he causes his 
sons to inherit,’ as one might have thought: Could this not be 
derived through an a fortiori inference, as follows: And if with 
regard to an ordinary son, one who is not a firstborn, whose 
power is enhanced in that he takes in inheritance the property 
due the deceased as he does the property the deceased possessed 
at the time he died, nevertheless, the Torah gave the father per- 
mission to bequeath his estate to whichever of his sons he 
wishes, depriving his other sons of their portions, then with 
regard to a firstborn, whose power is diminished in that he does 
not take a double portion of the property due his father as he 
takes of the property the deceased possessed at the time of his 
death, is it not clear all the more so that his father can deprive 
him of the double portion he receives as a firstborn? Therefore, 
the verse states: “He may not make the son of the beloved the 
firstborn.” 


Abba Hanan continues: And let the verse state only the prohibi- 
tion of: “He may not make the son of the beloved the firstborn.” 
Why must the verse state: “Then it shall be, in the day that he 
causes his sons to inherit”? 


It is necessary because one might have thought: Could this not 
be derived through an a fortiori inference, as follows: And if 
with regard to a firstborn, whose power is diminished in that 
he does not take a double portion of the property due his father 
as he takes of the property the deceased possessed, nevertheless 
the Torah states: “He may not make the son of the beloved the 
firstborn,” i.e., the firstborn may not be deprived of his double 
portion, then with regard to an ordinary son, whose power is 
enhanced in that he takes in inheritance the property due the 
deceased as he does the property the deceased possessed, is it not 
clear all the more so that his father cannot deprive him of his 
portion of the inheritance? 


Therefore, the verse states: “Then it shall be, in the day that he 
causes his sons to inherit,” indicating that the Torah gave the 
father permission to bequeath his estate to whichever of his sons 
he wishes. Consequently, the prohibition “he may not make the 
son of the beloved the firstborn’ is not available to prove that one 
may bequeath his estate to whichever of his sons he wishes. 
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§ The Gemara resumes discussion of the halakhic ruling: Rabbi 
Zerika says that Rabbi Ami says that Rabbi Hanina says that 
Rabbi Yehuda HaNasi says: The halakha is in accordance with 
the opinion of Rabbi Yohanan ben Beroka. Rabbi Abba said to 
Rabbi Zerika: It was stated that Rabbi Yehuda HaNasi ruled in 
an actual case in accordance with the opinion of Rabbi Yohanan 
ben Beroka. 


The Gemara asks: With regard to what principle do they dis- 
agree? Since both Rabbi Zerika and Rabbi Abba agree that the 
halakha is in accordance with the opinion of Rabbi Yohanan ben 
Beroka, why did Rabbi Abba state that Rabbi Yehuda HaNasi 
ruled as much in an actual case? The Gemara answers: One Sage, 
Rabbi Zerika, holds that a ruling in principle is a preferable 
source for a halakha, rather than a ruling from an incident; and 
one Sage, Rabbi Abba, holds that a specific incident ruled upon 
by a Sage is a preferable source. 


The Gemara examines which source is preferable. The Sages 
taught in a baraita: One may derive the halakha neither froma 
statement" nor from an incident" where one saw a ruling issued 
in a certain manner, unless the Sages explicitly tell him that it is 
the practical halakha." If he asked the Sages and they told him 
the practical halakha, he may go and act upon the ruling in those 
circumstances, provided that he does not compare between 
cases and apply the ruling to other circumstances. 


The Gemara asks: What is the meaning of the statement: Pro- 
vided that he does not compare? But don’t we compare cases 
throughout the entire Torah? The main method of halakhic 
derivation is through comparing cases where the halakha was 
already established to cases where the halakha is unclear. 


Rav Ashi said that this is what the baraita is saying: Provided 
that he does not compare between various cases of animals 
with wounds that will cause them to die within twelve months 
[tereifot], which are forbidden for consumption. In general, one 
may compare cases, but with regard to the definition of a tereifa, 
one may not compare. 


This is as it is taught in a baraita: With regard to tereifot, one 
does not say: This wound is similar to that wound. Every type 
of wound has its own halakhot. And do not wonder about this 
principle, as there are organs with regard to which one cuts it 
from here, i.e., one side, and the animal dies within twelve 
months, but one cuts it from there, i.e., another side, and it lives. 


Rabbi Asi said to Rabbi Yohanan: When the Master, i.e., Rabbi 
Yohanan, says to us: This is the halakha, should we act upon the 
ruling? Rabbi Yohanan said: Do not act upon the ruling unless 
I say that it is a practical halakha. 


Rava said to Rav Pappa and to Rav Huna, son of Rav Yehoshua: 
When a legal ruling of mine comes before you and you per- 
ceive a refutation of it, do not tear it up until you come before 
me to discuss it. If I have a valid explanation, I will tell you, and 
if not, I will retract my ruling. If a ruling of mine comes before 
you after my death, when you can no longer discuss it with me, 
do not tear it up, but do not learn from it either, i.e., do not rule 
in accordance with it. Do not tear it up, as had I been there, 
perhaps I would have told you a valid explanation that you 
would have accepted; 


NOTES 


NOTES 


One may derive the halakha neither from a statement 
[talmud] - swabn 91 x n397 pad pry: The baraita is 
not referring to the Gemara, which was written much 
later. Rabbeinu Hananel and several other commentaries 
interpret talmud as referring to the halakhic decisions of 
the later tanna‘im that were not included in the mishnayot 
and baraitot, e.g.: And the halakha is in accordance with 
Rabbi So-and-so's opinion (see Nidda7b and Rashi there). 
The Rashbam explains that one may not issue a ruling 
based on the conclusion of a discussion in the study hall, 
as the conclusion would have been examined more thor- 
oughly had it been referring to a practical case. 

The Ri Migash has a different version of the text, which 
reads: From a student [talmid]. The Meiri explains that one 
may not issue a ruling based on a student's account of his 
eacher's statement, as the account might not be precise. 


or from an incident — Mwy +51 xb: Rabbeinu Ger- 
shom Meor HaGola and Rabbi Binyamin Musafya interpret 
his as a continuation of the previous clause, i.e., neither 
rulings nor incidents mentioned in the statements of the 
tanna‘im may be relied upon for the purpose of deriving 
he halakha, unless it is confirmed by the Sages in the 
study hall that it is the accepted halakha. The Meiri, citing 
he Ri Migash, explains that the ruling of a student issued 
n a particular instance cannot be relied upon unless it is 
confirmed that he heard it from his teacher, who told him 
hat this is the practical halakha. By contrast, the Rashbam 
and the Ramah interpret this as a separate clause relating 
o one who witnesses the practical ruling of a Sage. 


Unless the Sages tell him the practical halakha - b maw Y 
neyo n: According to this principle, the halakhic conclu- 
sions of the Talmud would seemingly be deemed unreliable, as 
most of them are not referred to as: Practical halakhot. The early 
commentaries all maintain that the halakhot of the Talmud are, 
in fact, binding in practice. This applies not only to the explicit 


halakhic rulings of the Talmud, but also to halakhot that are 
inferred from incidents that appear in the Talmud, as well as 
to implicit halakhic presumptions (see Sanhedrin 33a). The Ri 
Migash explains that the Talmud was written for the purpose 
of ruling the practical halakha and is the result of thorough 
examination and discussion spanning several generations. The 
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Ramah adds that by transcribing these halakhot, Rav Ashi and 
Ravina, the primary redactors of the Talmud, indicated that they 
are practical halakha. Furthermore, according to the principle 
that Rav Ashi and Ravina mark the conclusion of instruction (see 
Bava Metzia 86a), the Sages in later generations do not have the 
authority to rule against the Talmud. 
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oS. 
As a judge has only what his eyes see — xoy pth Pst 
Dix yyyw ma: In other words, do not rule according to 
my ruling; rather, use your own judgment (Rashbam). Rab- 
beinu Gershom Meor HaGola explains that Rava is referring 
here to himself, meaning: | may have been mistaken, as | 
ruled according to my judgment at the time, and perhaps on 
another occasion | would have ruled differently. 


Even in the case of a healthy person — 23 x723 tax: The 
practical ramifications of this possibility are discussed by 
the early commentaries. Rabbeinu Yona maintains that if it 
were to be accepted that the statement of Rabbi Yohanan 
ben Beroka applies to a healthy person as well, he would be 
able to bequeath his property orally, just as a person on his 
deathbed can, and he can change his mind until he dies. He 
explains that although in principle oral transfer of ownership 
is the right of a person on his deathbed exclusively, if the 
gift is worded as bequeathal, others can transfer property 
in this manner as well (see Rashbam and Rashba). The Ri 
igash holds that an oral statement would not suffice and 
hat an act of acquisition would be necessary. He suggests 
a more moderate ramification: If one transfers ownership of 
his property to one of his sons using the phrase: From today 
and after my death (see 136a), the transfer is effective even 
if it is worded as an inheritance and not as a gift, despite the 
act that a healthy person generally cannot transfer property 
employing the terminology of inheritance. 


As it is a stipulation of the court — x17 p7 mI NINY: 
The Sages instituted this stipulation so that people would 
give their daughters large dowries, out of confidence that 
he money would remain in the possession of their own 
descendants. 


HALAKHA 


In the case of a healthy person — 734: If a healthy person 
gives an instruction to increase or reduce the share of his 
firstborn son or of any of his other heirs, his instruction is 
ineffective. This is because the dilemma of Rava is left unre- 
solved in the Gemara, and therefore the inheritance cannot 
be appropriated from the legal heirs, as they have the pre- 
sumptive right to the property by Torah law. The Tur notes 
that this is the halakha only if one employs the terminology 
of inheritance, but if he employs the terminology of a gift, his 
statement stands (Rambam Sefer Mishpatim, Hilkhot Nahalot 
6:4; Shulhan Arukh, Hoshen Mishpat 281:5). 


Did not write for her, any male children, etc. - ay ans xd 
^D 1D" pa: It is stipulated in the marriage contract that 
the husband's male children whose mother died in their 
father’s lifetime inherit payment of the sum written in her 
marriage contract in addition to their share of his estate. This 
stipulation is implemented even if it is not written, as it is a 
stipulation of the court (Rambam Sefer Nashim, Hilkhot Ishut 
12:2, 19:1-2; Shulhan Arukh, Even HaEzer 69:2, 111:1). 


Do not repossess liened property — "aywan KIW xd: A 
son who inherits the right to receive payment of the marriage 
contract of his mother, who died in his father’s lifetime, does 
not repossess liened property that has been sold. Rather, 
he collects it only from unsold property, like all other heirs 
(Rambam Sefer Nashim, Hilkhot Ishut 19:9; Shulhan Arukh, Even 
HaEzer 111:13). 
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but do not learn from it either, as a judge has only what his 
eyes see" as the basis for his ruling. One must rule according to 
his own understanding. 


§ Rava raises a dilemma: In the case of a healthy person" who 
bequeaths his estate to one of his sons, how should the court rule? 
Should it be reasoned that when Rabbi Yohanan ben Beroka 
says that the bequeathal is valid, he said so specifically with regard 
to the case of a person on his deathbed, since he is capable of 
bequeathal, as the verse: “In the day that he causes his sons to 
inherit” (Deuteronomy 21:16), from which the validity of this 
bequeathal is derived, is referring specifically to the time of one’s 
death; but in the case of a healthy person, he did not say his 
ruling? Or perhaps he stated his ruling even in the case ofa healthy 
person." 


Rav Mesharshiyya said to Rava: Come and hear a resolution of 
your dilemma from a baraita, as Rabbi Natan said to Rabbi Yehuda 

HaNasi: You taught in your Mishna in accordance with the opin- 
ion of Rabbi Yohanan ben Beroka, as we learned in a mishna 

(Ketubot 52b): If the husband did not write for her in her marriage 

contract: Any male children"® you will have from me will inherit 

the money of your marriage contract in addition to their portion 

of the inheritance that they receive together with their brothers, 
he is nevertheless obligated as though he had written it, as it is a 

stipulation of the court’ and consequently takes effect even ifit is 

not explicitly stated. This mishna is in accordance with the opinion 

of Rabbi Yohanan ben Beroka that one may add to the share of 
some of his sons at the expense of the others. 


And Rabbi Yehuda HaNasi said to him: We did not learn that the 
male children she has from him will inherit the money of the mar- 
riage contract; that version is not accurate. Rather, we learned that 
they will take the money of the marriage contract, as a gift. When 
a bequeathal is worded in this manner, it is valid in any event, as 
stated in the previous mishna (126b). 


The baraita continues: And Rabbi Yehuda HaNasi later retracted 

his response, and said: My response was because of immaturity 
that I had in me, and I was insolent in the presence of Rabbi 

Natan the Babylonian by responding in a manner that is incorrect. 
It is incorrect for the following reason: But since we maintain that 
concerning an obligation detailed in a marriage document ensuring 
inheritance rights of a woman’s male children, the beneficiaries 

do not repossess liened property" that has been sold, one can infer 
that they do not receive the money as a gift. As, if it enters your 
mind that we learned in the mishna that they will take the money 
as a gift, why don’t they repossess liened property? The gift was 

given to them before the property was sold to others. Rather, con- 
clude from this claim that we learned in the mishna that they will 

inherit the money. 


BACKGROUND 
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Marriage contract concerning male children — pa naina 
p27: Most geonim agree that the stipulation of the marriage 
contract concerning male children was no longer in effect in 
their time. They explain that as a considerable number of dif- 
ferent halakhot apply to this condition, many of which depend 
onan accurate assessment of the value of the estate, the courts 
preferred not to get entangled in the ensuing uncertainties. The 
main reason for the lapse of this enactment is that it became 


customary to provide daughters with very large dowries, which 
meant that sons inherited virtually nothing. Although not all 
authorities accept that the stipulation was no longer in effect 
by the time of the geonim, they agree that the stipulation of 
the marriage contract concerning male children should be 
limited to land, despite the ordinance of the geonim that the 
sums detailed in the marriage contract and its stipulations can 
generally be collected from movable property. 
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Rav Mesharshiyya concludes: Of whom have you heard that he 
holds this opinion that one can add to the inheritance of some of 
his sons at the expense of the others? It is the opinion of Rabbi 
Yohanan ben Beroka, and conclude from the mishna in Ketubot 
that his ruling applies even with regard to a healthy person, as one 
does not write a marriage contract on his deathbed. This resolves 
Rava's dilemma. 


Rav Pappa said to Abaye:" How can one prove that the mishna in 
tractate Ketubot is in accordance with the opinion of Rabbi Yohanan 
ben Beroka? Whether according to the one who says that the 
correct version of the mishna is: They will take, and whether 
according to the one who says the correct version of the mishna 
is: They will inherit, the mishna is difficult, for the following rea- 
son: A person cannot transfer ownership of an entity that has not 
yet come into the world." How can the husband confer rights to 
his property to children that have yet to be born? 


Rav Pappa explains: And even according to Rabbi Meir, who says 
that a person can transfer ownership of an entity that has not yet 
come into the world, this statement applies specifically in a case 
where he transfers the item to an entity, i.e., a person, that is in the 
world; but with regard to transferring ownership of an item to an 
entity that is not yet in the world, e.g., to his children that have yet 
to be born, this statement does not apply. Therefore, the ruling of 
the mishna is difficult according to all opinions. 


Rav Pappa explains: Rather, evidently a stipulation of the court is 
different. Since this clause of the marriage contract was instituted 
by rabbinic ordinance, it is not subject to the standard halakhot of 
transferring property, and one can transfer ownership ofan item to 
an entity that is not yet in the world. Accordingly, here too, with 
regard to the dispute between Rabbi Yohanan ben Beroka and the 
Rabbis, a stipulation of the court is different, and even according 
to the Rabbis, who disagree with the opinion of Rabbi Yohanan ben 
Beroka, one can bequeath the money of his wife’s marriage contract 
to the male children she will have from him in any manner he 
chooses. Consequently, there is no proof that the mishna is in 
accordance with the opinion of Rabbi Yohanan ben Beroka. 


Abaye said to him: The assertion that the mishna is in accordance 
with the opinion of Rabbi Yohanan ben Beroka is due to the fact 
that it expresses this bequeathal with the wording: They will 
inherit," as opposed to: They will take. This indicates that a person 
can normally apportion his inheritance to his sons in any manner 
he wishes, in accordance with the opinion of Rabbi Yohanan ben 
Beroka. 


Abaye then said: That which I said is not correct. The expression: 
They will inherit, is appropriate even according to the Rabbis, who 
disagree with Rabbi Yohanan ben Beroka, as we learned in the 
continuation of that mishna that even if the husband did not 
write for his wife: Any female children" you will have from me 
will sitin my house and be sustained from my property until they 
are taken by men, i.e., until they are married, he is nevertheless 
obligated as though he had written it, as it too is a stipulation 
of the court. 


And since these two clauses are written adjacent to each other in 
the marriage contract, it is effectively a case where one bequeaths 
his estate to two people: To this one, the daughters, as a gift, and 
to that one, the sons, as an inheritance. And in any case where one 
bequeaths his estate to this person as an inheritance and to that 
person as a gift, even the Rabbis concede that the bequest is valid 
even if it is to people who are not his heirs, as it is considered a gift 
with regard to both recipients. 


Rav Nahumi, and some say it was Rav Hananya bar Minyumi, 
said to Abaye: 


NOTES 

Rav Pappa said to Abaye, etc. - vax x85 37 mb was 
^a: The connection between the ensuing discussion 
and the one up to this point is a subject of analysis 
among the early commentaries, and their varying 
interpretations carry halakhic ramifications. Several 
commentaries hold that Rava’s dilemma has been 
resolved, the conclusion being that the ruling of Rabbi 
Yohanan ben Beroka applies in the case of a healthy 
person as well. The discussion initiated by Rav Pappa 
pertains only to the interpretation of the mishna in 
tractate Ketubot, which, according to the assump- 
tion of both Rabbi Natan and Rabbi Yehuda HaNasi, 
accords with the opinion of Rabbi Yohanan ben Beroka, 
provided that the correct version of that mishna is: 
They will inherit (Rashbam; Ba'al HaMaor). The Ramban 
notes that Rav Se’adya Gaon and Rabbeinu Hananel 
rule in accordance with this interpretation. 

Other commentaries hold that according to Rav 
Pappa there is no evidence that Rabbi Yohanan ben 
Beroka's ruling pertains to a healthy person as well, as 
the stipulation in a marriage contract concerning male 
children is a stipulation of the court, and is unrelated 
to the halakhot of inheritance (see Tosafot and Rash- 
bam Commentary). According to this opinion, there is 
no clear resolution to Rava's dilemma. This is also the 
opinion of Rav Hai Gaon, the Rif, and the Ri Migash. 


An entity that has not come into the world - 331 
odiyd Ka Kow: The Ri Migash explains that the sum 
of the marriage contract is considered such an entity, 
since as long as the wife is still alive, it does not yet 
belong to the husband and he is therefore unable 
to bequeath it to his sons. The Rashbam and other 
commentaries interpret this sentence as merely an 
introduction to Rav Pappa’s main point, that the money 
is being transferred to an entity that is not yet in the 
world, i.e., his sons that will be born to him. 


That it expresses this with the wording, they will 
inherit - pay wha Ad pan xp: The Rashbam 
explains that the seemingly unnecessary use of the 
term inherit suggests an inclination toward the opinion 
of Rabbi Yohanan ben Beroka, who allows for a similar 
type of bequeathal. Other early commentaries cite 
another interpretation of the Rashbam: When the term 
inherit is used, it is unnecessary for the stipulation to be 
based on the special authority of the court, as by the 
time inheritance will take effect, i.e., after the husband's 
death, the sons are already in existence. Therefore, it 
can be proven from the wording of the mishna that 
it is in accordance with the opinion of Rabbi Yohanan 
ben Beroka, and that this ruling applies in the case of 
a healthy person as well (see Josafot and Ramban). 


HALAKHA 


Did not write for his wife, any female children, 
etc. -3137 pa A ana xX: It is stipulated in the 
marriage contract that any female children the couple 
has together are entitled to their sustenance from the 
husband's property until their betrothal or until they 
reach adulthood. This is the halakha even if this was 
not stated in the marriage contract, or if it was the 
local custom not to write a marriage contract at all, as 
it is a stipulation of the court. In Helkat Mehokek it is 
added that even if other stipulations were written and 
this one was not, it is implemented. In a case where 
the local custom is to write a marriage contract but 
the children are unable to bring the marriage contract 
to the court, the Rambam and the Tur rule that the 
daughters do not receive sustenance, as perhaps their 
mother waived payment of her marriage contract. The 
Ra‘avad rules that even if she waived payment of her 
marriage contract, her daughters receive sustenance 
(Rambam Sefer Nashim, Hilkhot Ishut 19:10; Shulhan 
Arukh, Even HaEzer 69:1-2, 112:1, and see Helkat Mehokek 
and Beit Shmuel there). 
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Perek VIII 
Daf 131 Amud b 


NOTES 
The daughters are sustained only after their father’s 
death - yay nin and Yy unin Kb nina: Although in 
practice a father is coerced by the court to sustain his chil- 
dren, the terms of the marriage contract do not obligate 
him to do so. 
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From where do you conclude that both clauses, the one for the 
benefit ofthe sons and the one for the benefit of the daughters, were 
instituted by one court and are therefore each read in light of the 
other? Perhaps they were instituted by two different courts and 
are unrelated to each other. Accordingly, the wording of the gift and 
the wording of the inheritance are not part of the same statement. 


The Gemara answers: This possibility should not enter your mind, 
as the former clause of that mishna teaches (Ketubot 49a): A father 
is not obligated to provide his daughter’s sustenance. This interpre- 
tation was interpreted by Rabbi Elazar ben Azarya before the 

Sages of the vineyard in Yavne:® Since the Sages instituted that 

after the father’s death, the sons inherit the sum of money specified 

in their mother’s marriage contract, and the daughters are sus- 
tained from their father’s estate, these two halakhot are equated: 

Just as the sons inherit only after their father’s death, not during 

his lifetime, so too, the daughters are sustained from their father’s 

property only after their father’s death." 


The Gemara explains: Granted, if you say that the two clauses 
were instituted by one court, this is the reason that we derive 
the halakhot of one ordinance from the halakhot of the other ordi- 
nance, under the assumption that a court institutes ordinances in 
a consistent manner. But if you say that they were instituted by 
two distinct courts operating in different periods, how can we 
derive the halakhot of one ordinance from the halakhot of the other 
ordinance? 


The Gemara rejects this explanation: From where is it assumed that 

they were instituted by one court? Actually, I will say to you that 

perhaps the two clauses were instituted by two separate courts, 
and nevertheless Rabbi Elazar ben Azarya derived the halakhot of 
one ordinance from the halakhot of the other ordinance, because 

the latter court presumably instituted its ordinance in accordance 

with the format of the former court, so that one should not ask 
about contradictions between one ordinance and the other ordi- 
nance. With regard to the halakhot of inheritance, there is no reason 

to read the two clauses in light of the other. 


§ Rav Yehuda says that Shmuel says: A person on his deathbed 
who writes a document granting all his property to his wife" has 
merely rendered her a steward. The assumption is that he did not 
intend to deprive his heirs of their entire inheritance. Rather, he 
intended to appoint her as a steward in charge of the property, so 
that the heirs will honor her. 


BACKGROUND 


The vineyard in Yavne - 7333 D3: The great yeshiva in Yavne, 
which served as a meeting place of the Sages and the seat of 
the Nasi after the destruction of the Second Temple, is com- 
monly referred to as kerem beYavne or the vineyard in Yavne. 
According to the Jerusalem Talmud (Berakhot 4:1) the place 
was called a vineyard because the students would sit in rows, 


A person on his deathbed who writes a document granting 
all his property to his wife - inwy wombs anian: If a person 
on his deathbed writes a document granting all of his property 
to his wife, he has merely rendered her a steward in charge 
of his property for his heirs. According to the Rambam, this is 
the halakha even if an act of acquisition was performed; other 
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HALAKHA 


evoking the rows of grapevines in a vineyard. Since the majority 
of that generation's leading Sages were gathered there, their 
decisions were decisive in safeguarding the continued existence 
of the Jewish people. The place is held in high esteem, and 
the halakhot taught in this vineyard [matnita dekarma] have 
special authority. 


authorities disagree. If he left any amount of his property for his 
heirs, whether land or movable property, the wife acquires the 
property that he granted to her in the document (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 6:4; Shulhan Arukh, Even HaEzer 
107:1 and Hoshen Mishpat 246:12, and see 246:7). 
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The Gemara discusses similar cases: It is obvious that if one writes 
a document granting all his property to his adult son," he does not 
intend to give him the entire inheritance, but to have him distribute 
it among his brothers. Rather, he has merely rendered him a 
steward [apotropos].' If he writes it to his minor son," what 
is the halakha? Is it still assumed that his intention is to appoint 
him as a steward, or is that implausible since a minor boy is not 
yet capable of assuming this position and therefore the father 
apparently intended to bequeath to him the entire inheritance? 


It was stated that Rav Hanilai bar Idi says that Shmuel says that 
even if one wrote a document granting all his property to his minor 
son who is lying in his crib, he does not receive the entire inheri- 
tance. Rather, the father presumably intended to appoint him as a 
steward when he reached adulthood, so that the other heirs would 
honor him. 


The Gemara states: It is obvious that if one wrote a document 
granting all his property to his son and another person, he 
intended to give the other person half the property as a gift, and 
to appoint his son a steward to oversee the property of his brothers, 
with whom he shares the other half. Similarly, if he wrote a docu- 
ment granting all his property to his wife and another" person, he 
intended to give the other person half the property as a gift, 
and to appoint his wife a steward to oversee the other half of 


the property for his sons. 


- AWS SAWN) MDNN inv 
a 


Furthermore, it is obvious that if one wrote a document granting 
all his property to his betrothed’ wife, whom he did not yet wed, 


or to his former wife, whom he had divorced," he intended to give 
it to them as a gift, as he had no reason to have his heirs honor them. 


His adult son...his minor son, etc. — ^3) op iaa..binsa i)a: 
If a person on his deathbed writes a document granting all his 
property to one of his sons, the son receives only his standard 
portion of the inheritance, and he is rendered a steward with 
regard to the rest of it. This is the halakha even if he is still an 
infant, and even if the document is formulated in the manner 
of a will (Rabbeinu Yona). If he specifies that it is a comp 
ransfer of ownership and not merely an appointment of s 
ardship, or if it is evident from the wording of the document 
his intention is to give an actual gift, the property belongs 
he son (Ri Migash). The Rema, citing the Rashbam, writes that 
if the document is worded not as a gift but rather as a bequest, 
he son receives the entire inheritance in any event. In any case 
of uncertainty with regard to the father’s intention, the burden 
of proof rests upon the son designated in the document. If an 
act of acquisition was performed, the Ra’avad and the Rashba 
hold that the property belongs to the son, as such an act is 
unnecessary for appointment of stewardship. Rabbeinu Yona 
maintains that the act was performed merely to reinforce the 
appointment. 

If he has daughters and wrote a document granting his 
property to his son, or if he has only daughters and wrote a 
document granting his property to one of them, or if he has 
no children and wrote a document granting his property to 
one of several heirs, it is considered a proper gift, even if he 
did not leave any property of his out of the gift. This is in accor- 
dance with the opinion of the Rif, that because this halakha was 


HALAKHA 


NOTES 


His adult son, etc. - 13) bina jaa: The geonim and the 
early commentaries discuss the apparent contradiction 
between this halakha and the ruling of Rabbi Yohanan ben 
Beroka in the mishna (130a) that if a person instructs that 
his property be given to one of his sons, he inherits it. Rab- 
beinu Gershom Meor HaGola explains that the mishna is 
referring specifically to one who states orally that his estate 
should be given to his son, whereas this halakha refers to 
one who writes a document. Rabbeinu Hananel explains 
his distinction: Since a person on his deathbed need not 
write his will, by writing it he indicates his intention that the 
instruction be publicized, so that everyone will recognize 
his son as the steward in charge of the property and honor 
him (see Ramban). 
The Rashbam (130a) suggests that in the case of the 
mishna the instruction is worded as a conferral of inheri- 
ance rights, whereas in this case it is worded as a gift. Sev- 
eral other commentaries concur. According to the Rosh, 
citing Rabbeinu Hananel, and the Rid, this halakha is refer- 
ring to a case where the entire estate is willed to the son, 
whereas the mishna is referring to a case where some of it 
was granted to the other heirs. The Ba'al HaMaor writes that 
the case in this halakha is where the other sons are minors 
who need a steward to take care of their property; whereas 
in the case of the mishna, the other heirs are adults. 


5 


His son and another - mx} i33: The majority of commen- 
taries explain that this is a case where he wrote a document 
granting all his property to his son and another person 
together, so that each receives half. Since in the document 
he wrote that he granted to his son the entire part of the 
estate that he left for his sons, this is considered like a case 
where he wrote a document granting all his property to one 
of his sons, and the son is therefore rendered a steward. By 
contrast, the Rashbam interprets this statement as referring 
to two separate cases. It refers to a situation where he wrote 
a document granting his property to his son, in which case 
it is obvious that he intended to appoint him as a steward, 
and one where he wrote a document granting his property 
to another person, who is not his relative, in which case he 
clearly intended to grant him ownership of the property. 


LANGUAGE 
Steward [apotropos] - Disiiwisx: From the Greek 
éxitponos, epitropos, meaning an appointee or trustee. It 
generally refers to a person who has the right to manage 
the properties or affairs of another. 


instituted as though without a reason, it cannot be expanded to 
cases that were not explicitly mentioned (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 6:2, and see Sefer Mishpatim, Hilkhot 
Nahalot 6:2; Shulhan Arukh, Hoshen Mishpat 246:4, 7). 


His son and another — n) 133: If one writes a document 
his deathbed granting all his property to one of his sons and 
another person jointly, the other person receives half the prop- 
erty as a gift, and the rest is divided among one's sons. The son 
to whom he wrote the property is appointed as a steward for 
the portions of his brothers (Rambam Sefer Kinyan, Hilkhot Zekh- 
iya UMattana 6:6; Shulhan Arukh, Hoshen Mishpat 246:9-10). 


His wife and another — 10%} ing: If one writes a document 
granting all his property to his wife and another person jointly, 
the other person receives half the property and his wife is 
appointed as a steward for the other half (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 6:7; Shulhan Arukh, Even HaEzer 
107:8). 


His betrothed wife or to his wife whom he divorced - inwy 
mona IAWN DN: If one writes a document granting all his 
property to his betrothed or to his divorcée, even if he left 
nothing for his heirs, the gift is valid and the property belongs to 
her. The Rema, citing the Tur, writes that if he left nothing out of 
the gift, she loses her right to receive payment of her marriage 
contract (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:5; 
Shulhan Arukh, Even HaEzer 107:2). 


BACKGROUND 


Betrothed - mony: Betrothal is the first of two stages in the 
process of a Jewish marriage. The bond created by betrothal 
requires the woman to be divorced before she can remarry 
another man. Furthermore, once she is betrothed, sexual 
intercourse with other men constitutes adultery and is 
punishable by death. A betrothed couple may not yet live 
together as husband and wife, and most of the couple's 
mutual obligations do not yet apply. 

Marriage takes effect by means of the wedding cer- 
emony, when the bride and groom come together under 
the bridal canopy, symbolizing their union. This immediately 
confers upon the couple the privileges and the responsibili- 
ties associated with marriage, including all monetary rights 
and obligations. After marriage, if one spouse dies, all the 
halakhot of mourning for a close relative apply to the surviv- 
ing spouse. If the wife of a priest dies, it is permitted for him 
to become ritually impure to bury her. While today betrothal 
and marriage are performed in a single ceremony, in talmu- 
dic times there was usually a yearlong gap between the two. 
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HALAKHA 

His daughter before his sons — 0333 yx na: The 
Rambam writes that if one with sons writes a document 
granting all his property to his daughter as a gift, the gift 
is valid and the property belongs to her, in accordance 
with the Rif’s version of the text, in which this case is 
not discussed. Other authorities rule that she does not 
receive ownership of the property, even if he words it 
as a gift and not as a bequest (Rema, citing Rosh and 
Ramah). This is in accordance with the standard version 
of the text and in accordance with the opinion of Ravina 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:3; 
Shulhan Arukh, Hoshen Mishpat 246:6). 


His wife before his brothers - mont byy TON: If a 
person writes a document granting all his property to 
his wife, she is rendered a steward for the heirs, whether 
they are her children, his children from another woman, 
his brothers, or any other of his relatives. This is in accor- 
dance with Rava's opinion, as understood by both Rav 
Avira and Ravina (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 6:4; Shulhan Arukh, Even HaEzer 107:1). 


Perek VIII 
Daf 132 Amuda 


NOTES 


In the case of a healthy person what is the halakha - 
JRI 412.2: The Ran maintains that this is referring to 

a case where he writes: All my property is given to my 
wife from now and after my death; see the mishna on 

daf136a. The Rashbam writes that this is referring even 

to a standard deed of gift written by a healthy person, 
which takes effect immediately. 


She should tear up her deed of gift, etc. — Anna ypa 
"131: This means she should forgo the gift and exercise 
her right to collect the land as payment of her mar- 
riage contract, as she did not waive this right when 
she received the gift. The Ramah explains that the court 
actually tears up the deed of gift, so that in the event 
the husband acquires additional land she will not claim 
that she has a right to this land due to the gift. 


She must tear up her marriage contract - yip 
anana: The Rashbam explains that while she can- 
not collect payment of her marriage contract from 
he property her husband owned at the time of the 
gift, if he acquires additional property, she can receive 
payment of her marriage contract from that, as any 
property acquired by the husband is liened to his wife's 
marriage contract. Other commentaries maintain that 
he wife waived her right to receive payment of her 
marriage contract entirely, as she realized upon receiv- 
ing the gift that he had no more property with which 
o pay her (Ri Migash). 


HALAKHA 

In the case of a healthy person what is the 
halakha — 7°71 x23: If a healthy person writes a 
document granting his property to his wife or son or 
other people detailed in the Gemara, the recipient is 
rendered a steward with regard to the property, as in 
the case of a person on his deathbed. This is because 
Rava's dilemma was not resolved, and the other heirs 
have the presumptive right to the property (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 6:4; Shulhan 
Arukh, Even HaEzer 107:1 and Hoshen Mishpat 246:4). 
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A dilemma was raised before the Sages: If one wrote a document 
granting all his property to his daughter before his sons," in a case 
where he has sons who would inherit from him, or to his wife before 
his brothers," or to his wife before the husband’s sons who are not 
her sons, what is the halakha? Is it assumed that his intention was 
to appoint her as a steward or to give her the property as a gift? 


Ravina said in the name of Rava that in all of these cases the recipi- 
ent did not acquire the property. Rather, he or she was merely 
appointed a steward, except for the cases of his betrothed wife and 
his former wife whom he divorced. By contrast, Rav Avira said in 
the name of Rava that in all of these cases the recipient acquired 
the property, except for the cases of his wife before his brothers 
and his wife before the husband’s sons, where he clearly intended 
only to appoint her as a steward. 


NOTES 


His daughter before his sons, etc. — 131037 yx na: The 
dilemma is explained by the Rashbam as follows: Onthe one hand, 
there is no explicit Torah commandment for brothers to honor 
their sister or their sister-in-law, or for sons to honor their father’s 


he did not intend to lead the heirs to honor her by appointing 
her as a steward. On the other hand, perhaps he wanted to guar- 
antee that his daughter or wife be honored for her own benefit, 
although there is no mitzva to honor them. 


widow who is not their mother. Therefore, it can be reasoned that 
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With regard to the halakha that a person on his deathbed who wrote 
a document granting all his property to his wife has appointed her 
as a steward, Rava raises a dilemma: In the case of a healthy person, 
what is the halakha?™ Should it be reasoned that specifically in the 
case of a person on his deathbed it is assumed that he intended to 
appoint his wife as a steward, as it is preferable for him that her 
word be heard and she is honored after his death, but in the case of 
a healthy person, he is still standing and can ensure that his wife is 
honored, so he apparently intended to actually give her all of his 
property? Or perhaps should it be reasoned that in the case of a 
healthy person as well, it is preferable that his wife’s word be heard 
and she be given honor from now? 


The Gemara suggests: Come and hear a resolution of the dilemma 
from a baraita: If one writes a document that the profits of his 
property should go to his wife in the event that he dies or divorces 
her, she collects payment of her marriage contract, which he wrote 
her at the time of their marriage, from the land itself. The profits are 
hers as a result of his gift. Similarly, if he wrote a document granting 
her one-half, one-third, or one-quarter of his property, she collects 
payment of her marriage contract from the rest of his property, 
which he did not give her as a separate gift. 


The baraita continues: If one wrote a document granting all his 
property to his wife, and subsequently a promissory note emerged 
against him for a loan he took while they were married but before 
he gave her this gift, Rabbi Eliezer says that she should tear up her 
deed of gift’ and remain with her marriage contract, so that the 
creditor will not be able to collect the property she received, as her 
marriage contract preceded the promissory note. And the Rabbis 
say: She must tear up her marriage contract" and remain with her 
deed of gift, as by accepting the gift of all her husband's property she 
waived her right to receive payment of her marriage contract. Since 
the promissory note preceded the deed of gift, the creditor receives 
the property, and the wife is found to be bald from here and from 
there, i.e., she receives neither her gift nor her marriage contract. 
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And Rabbi Yehuda the baker’ said: There was an incident 
where this matter occurred to my sister’s daughter who is my 
daughter-in-law [kalla],. that my son wrote such a document 
to her, and the incident came before the Sages. And they said 
that she must tear up her marriage contract and remain with 
her deed of gift, and she is found to be bald from here and 
from there. 


The Gemara infers: The reason she loses her gift is that a promis- 
sory note emerged against him, but if a promissory note did 
not emerge against him, she acquires the gift of his property. 
And with regard to what case is this stated? If we say it is with 
regard to a person on his deathbed, but didn’t you say previ- 
ously that in such a case he merely rendered her a steward? 
Rather, is it not with regard to a healthy person? Accordingly, 
Rava’s dilemma is resolved: Ifa healthy person writes a document 
granting all his property to his wife, it is hers. 


The Gemara rejects this proof: Actually, the halakha of the 
baraita is stated with regard to a person on his deathbed; and 
Rav Avira would interpret the baraita as referring to all of the 
cases mentioned above in which, in his opinion, the wife acquires 
the property and is not appointed as a steward. And Ravina 
would interpret it specifically in reference to a case where one 
wrote a document granting all his property to his betrothed wife 
or his former wife, whom he divorced," where he concedes 
that she acquires the property. 


Rav Yosef bar Minyumi says that Rav Nahman says: The 
halakha is in accordance with the opinion of the Rabbis. She 
must tear up her marriage contract" and remain with her 
deed of gift, and she is found to be bald from here and from 
there. 


The Gemara asks: Is this to say that Rav Nahman does not 
follow the principle of assessing intention, meaning that even 
if one did not state something explicitly, the court assesses 
what his intention was and decides the halakha based on that 
assessment? Clearly, upon accepting the gift the wife did not 
intend to waive payment of her marriage contract and thereby 
be left with nothing in the event that her husband’s creditor 
produces a promissory note that predates her gift. 


But isn’t it taught in a baraita (Tosefta, Ketubot 5:9): In a case 

where one’s son went overseas and he heard that his son died, 
and then he arose and wrote a document granting all his prop- 
erty to others," and then his son came back, his gift to the other 
people is a valid gift. Rabbi Shimon ben Menasya says: His gift 

is not a valid gift, as had he known that his son was alive he 

would not have written a document granting them his property. 
And Rav Nahman says that the halakha is in accordance with 

the opinion of Rabbi Shimon ben Menasya. Apparently, Rav 

Nahman follows the principle of assessing intention. 


HALAKHA 


PERSONALITIES 

Rabbi Yehuda the baker — ninman mym 227: Rabbi Yehuda 
the baker lived in the generation of Rabbi Akiva and may have 
been one of his students. His statements are mentioned in 
both the Babylonian Talmud and the Jerusalem Talmud. Little 
is known of his personal life, although apparently he was a 
baker. He was one of the Sages executed by the Romans for 
transgressing Hadrian's decrees against the observance of 
Judaism. Although an attempt was made to save him from 
his fate, the effort failed, and the one who tried to save him 
was executed as well. It is related that that the Romans did 
not allow his body to be buried, but ordered that it be left 
exposed to rot, causing shock among the onlookers. 


NOTES 

To my sister's daughter who is my daughter-in-law [kalla] — 
mbp miny naa: The Rashbam and several other commentar- 
ies explain that his niece became his daughter-in-law, as she 

married his son. Rabbeinu Gershom Meor HaGola interprets 

the word kalla here as bride, meaning that this happened to 

his niece when she was betrothed. Her betrothed wrote a 

document granting her all of his property and died before 

they were married. 


His former wife whom he divorced - nwn ingx: The Ritva, 
citing his teacher, writes that the baraita is not referring to the 
case of a divorcée, as she certainly does not waive payment 
of her marriage contract. Rather, the baraita is referring to 
the case of a betrothed wife, and a divorcée is included in 
the statement only because it is the typical formulation cited 
elsewhere. 


The halakha is that she must tear up her marriage contract, 
etc. -^D ADDN yIpA m2: Ifa wife receives all her husband's 
property as a gift, she loses her right to receive payment of her 
marriage contract. Therefore, if a promissory note that is dated 
prior to the gift emerges against him, the creditor collects the 
debt from the property, and the wife does not receive pay- 
ment of the marriage contract or the gift, in accordance with 
the ruling of Rav Nahman. This is due to the assessment that 
she presumably intended to waive her lien on the property in 


exchange for the benefit she derived from the public knowl- 
edge of her husband's gift to her. The Rashbam notes that if he 
later acquires other property, she receives payment of her mar- 
riage contract from that property (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 6:8; Shulhan Arukh, Even HaEzer 107:3). 


Where one’s son went overseas...and wrote a document 
granting all his property to others — n» ia shaw "I 
Dny? VDD) bs 3n31...0°7: If one's son went overseas, and he 


heard that his son died, and he wrote a document granting all 
his property to another as a gift, and then his son returned, the 
gift is canceled, as it is assumed that the father would not have 
given the other all his property had he known that his son was 
still alive. This is in accordance with the opinion of Rav Nahman, 
who rules in accordance with the opinion of Rabbi Shimon ben 
Menasya. If he left some of his property out of the gift, the gift 
stands (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:1; 
Shulhan Arukh, Hoshen Mishpat 246:1). 
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NOTES 


She has lost her marriage contract - ADDN JAX: In this 
case as well, the Rashbam holds that she loses only her right 
to collect the property that her husband gave the sons, but 
that she can still collect property that he acquires afterward, 
whereas the Ri Migash maintains that she has waived her 
right entirely. 


And she is silent — npiv xm: Her silence is interpreted as 
consent to the transaction. The Rashbam maintains that this 
is only because he gave her a share of the property as well. 
Otherwise, she can claim that she did not consent to the 
transaction, and remained silent only so as not to displease 
her husband at the time (see Ba’al HaMaor). 


To a case where he says to her, take this land for your mar- 
riage contract - qnansa typ yy md mina: The Rashbam 
explains that the opinion of Rabbi Yosei, son of Rabbi Hanina, 
is the most lenient toward the husband, as he holds that even 
if the wife was not present at all when the husband distrib- 
uted the property, and he gives her a parcel of land at a later 
date, stating that he is giving it to her as full payment of her 
marriage contract, and she does not protest, she is considered 
to have consented to the distribution. Other commentaries 
interpret the opinion of Rabbi Yosei, son of Rabbi Hanina, as 
more stringent toward the husband than that of Shmuel, as 
he requires that the husband state upon giving her the land 
that only this parcel of land and not what he gave his sons 
is for her marriage contract, and then the wife accepts it or 
remains silent (see Rabbeinu Yona). 
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The Gemara answers: There, in the case of one who writes a docu- 
ment granting all his property to his wife, it is different, as it is 
beneficial to her that it be publicized that he wrote a document 
granting her all of that property, and she was willing to risk not 
receiving payment of her marriage contract to gain this benefit. 


§ We learned in a mishna there (Pe'a 3:7): If a man writes a 
document granting his property to his sons, and he wrote a 
document granting any amount of land to his wife, she has lost 
her right to receive payment of her marriage contract." The 
Gemara questions this: Because he wrote a document granting 
her any amount of land, she has lost her right to receive payment 
of her marriage contract? Why should this be? 


Rav says: This mishna is referring to a case where the husband 
transfers ownership of his property to his sons through his wife’s 
participation in a formal act of acquisition. Not only did she not 
protest the transfer of property to the sons, but she facilitated 
the transaction. Clearly, she agreed to waive payment of her 
marriage contract. And Shmuel says: It is referring not only to a 
case where she actually participates in the act of acquisition, but 
also to a case where he distributes the property to his sons in her 
presence, and she is silent" and does not ask about her marriage 
contract. Rabbi Yosei, son of Rabbi Hanina, says: It is referring 
to a case where he says to her: Take only this parcel of land for 
your marriage contract.’ 


And the Sages taught here one of the leniencies that apply to a 
marriage contract." This manner in which the wife loses her right 
to receive payment of her marriage contract is a leniency for the 
husband, as an ordinary creditor does not lose money he is owed 
in this fashion. 


The Gemara questions this statement: We learned in the same 

mishna that Rabbi Yosei says that if she accepted the distribu- 
tion upon herself, even if he did not write a document granting 

her any amount of land, she has lost her right to receive payment 

of her marriage contract. By inference, it can be stated that the 

first tanna holds that both his writing a document granting her 

a piece of land and her acceptance of the distribution are neces- 
sary for her to lose her right, contrary to the interpretation of all 

three amora’im, i.e., Rav, Shmuel, and Rabbi Yosei, son of Rabbi 

Hanina, all of whom assumed that she need not affirmatively 

accept the distribution and that her silence is sufficient. 


NOTES 
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One of the leniencies that apply to a marriage con- 
tract — mains apn: This leniency refers not to one of the 
specific explanations of Rav, Shmuel, or Rabbi Yosei, son of 
Rabbi Hanina, but to the ruling of the mishna that the wife 
can lose her right to payment of her marriage contract in this 
manner, as one who gives property to his creditor as a gift is not 
exempt from repaying the debt. Another leniency that applies 
to a marriage contract is that whereas a standard creditor col- 
lects the amount owed him from intermediate-quality land, a 


wife collects from inferior-quality land. The reason for these 
leniencies is that as opposed to a standard creditor, who per- 
formed a favor for the debtor by lending him money, women 
generally want to get married no less than a man does (see 
Ketubot 86b). Since there is no need to impose conditions upon 
the collection of the marriage contract to encourage marriage, 
payment of a marriage contract is treated more leniently than 
is a standard debt. 
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And if you would say that the entire mishna is the opinion of 
Rabbi Yosei, who holds that either the husband’s writing a deed of 
gift or the wife's acceptance of the distribution is sufficient, butisn’t 
it taught in a baraita that Rabbi Yehuda said: According to the first 
tanna, when" does she lose her right to receive payment of her 
marriage contract? In a case where she was there at the time of 
the distribution and accepted it; but if she was there but did not 
accept it, or accepted it but was not there, she has not lost her 
right to receive payment of her marriage contract, as she can claim 
that her acquiescence was only to please her husband and was not 
sincere. The Gemara concludes: The refutation of the opinions 
of all the interpretations of the amora’im is indeed a conclusive 
refutation. 


Rava said to Rav Nahman: This is the opinion of Rav; this is 
the opinion of Shmuel; and this is the opinion of Rabbi Yosei, 
son of Rabbi Hanina. What does the Master hold in this matter? 
Rav Nahman said to him: As I say, that once he rendered her a 
partner" in the property among the sons," she lost her right to 
receive payment of her marriage contract. 


Rav Nahman’s opinion was also stated as a halakhic ruling: Rav 
Yosef bar Minyumi says that Rav Nahman says that once he 
rendered her a partner in the property among the sons, she lost 
her right to receive payment of her marriage contract. 


Rava raises a dilemma: In the case of a healthy person, what is 
the halakha?" Do we say that the wife loses her right to receive 
payment of her marriage contract only in the case of a person on 
his deathbed, as she knew that he had no other property and 
nevertheless waived payment of the marriage contract, but in the 
case of a healthy person, she might have reasoned that he will 
then acquire other property from which she will be able to collect 
payment of her marriage contract, and that is why she accepted the 
distribution of the property? If so, she did not waive her right to 
receive payment of her marriage contract. Or perhaps, should it be 
reasoned that since in any event, now he has no other property, 
her acceptance should be interpreted as waiving her right? The 
Gemara concludes: The dilemma shall stand unresolved. 


NOTES 


Rabbi Yehuda said, when, etc. — 131 NVR TPT 927 WY: 
Why does the Gemara assume that Rabbi Yehuda was explaining 
the opinion of the first tanna and not disagreeing with it? 

The Rashbam answers that there is a principle that whenever 
Rabbi Yehuda opens his response to a previously mentioned 
statement with the term: When, his intent is to explain the previ- 
ous statement. 

Other early commentaries argue that this principle applies 
only to mishnayot, while this statement of Rabbi Yehuda appears 
in a baraita. Furthermore, according to a different version of the 
text, Rabbi Yehuda's statement opens not with the term: When, 
but with the question: In what case is this statement said? This 
sentence indicates the opposite, i.e., that Rabbi Yehuda’s intent 
is to disagree with the previous statement (see Rabbeinu Yona, 
Tosefot HaRosh, and Ritva). 

Another answer suggested is that since Rabbi Yehuda evi- 
dently disagrees with Rabbi Yosei, maintaining that both the 
husband's writing the document and the wife's acceptance are 
necessary, it is more reasonable to assume that his opinion is 
that of the first tanna than to assume that the entire mishna is 
stating Rabbi Yosei’s opinion (Rabbeinu Yona). 


Once he rendered her a partner among the sons — AXWYY {PD 
D377 pa AAW: The Rashbam explains that she presumably 
waived her right to receive payment of her marriage contract 
due to the honor he bestowed on her by giving her a portion 
in his estate. 

The early commentaries discuss the relationship between 


Rav Nahman's opinion and those of the tanna‘im and amora‘im 
mentioned previously. The Rashbam, citing Rashi, writes that Rav 
Nahman's statement is an explanation of Shmuel’s opinion, that 
ifthe husband distributes the property in his wife's presence and 
she remains silent, this suffices for her to lose her right to receive 
payment of her marriage contract. This is in accordance with the 
opinion of Rabbi Yosei that either his writing a document or her 
acceptance of the distribution is sufficient (see Rabbeinu Yona). 

The Ritva argues that according to the Rashbam’s own opin- 
ion, Rav Nahman ruled in accordance with the opinion of Rabbi 
Yosei, son of Rabbi Hanina, who in his opinion is the most lenient 
toward the husband. 

The Rosh holds that Rav Nahman is more lenient toward the 
husband than all of the aforementioned amora’im, as he holds 
that even if the wife was not present during the distribution 
and the husband did not tell her that he is giving her the parcel 
of land for her marriage contract, as long as she finds out and 
does not protest, she has lost her right to receive payment of 
her marriage contract. Conversely, Rabbeinu Hananel maintains 
that Rav Nahman ruled in accordance with the opinion of the 
first tanna in the mishna, that both his writing of the document 
and her acceptance of the distribution are necessary, as she can 
enter a partnership only with explicit consent. 

Another opinion, cited by Rabbeinu Yona, is that if the wife 
receives an equal portion of the property, her silence is sufficient. 
If her share is not equal to that of the other heirs, Rav Nahman 
holds that her explicit consent is necessary, in accordance with 
the opinion of the first tanna. 


HALAKHA 

Once he rendered her a partner, etc. — {MW AXWYW 9D 
^3): If a person on his deathbed wrote, or said (Helkat 
Mehokek), that all his property is given to his children, and 
wrote a document granting any amount of land to his 
wife as well, if she found out about it and did not protest, 
she has lost her right to receive payment of her marriage 
contract, though not of her dowry (Rema, citing Mag- 
gid Mishne), as she became a partner in the inheritance. 
This is in accordance with the Rosh’s interpretation of Rav 
Nahman's ruling, which is based on several factors: That if 
the husband gives the wife a parcel of land, her explicit 
acquiescence is not required, in accordance with Rabbi 
Yosei’s opinion; that her presence during the distribution 
is not required, contrary to Shmuel's opinion; and that the 
husband does not need to tell her that he is giving her 
the parcel of land for her marriage contract, contrary to 
the opinion of Rabbi Yosei, son of Rabbi Hanina (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 6:9; Shulhan Arukh, 
Even HaEzer 106:1). 


In the case of a healthy person, what is the halakha - 
Nd 22: If a healthy person distributed his property 
to his children and wrote a document granting his wife a 
parcel of land, the halakha is that she has lost her right to 
receive payment of her marriage contract. This is because 
Rava's dilemma was not resolved, and the property cannot 
be appropriated from the heirs due to the uncertainty 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:9; 
Shulhan Arukh, Even HaEzer 106:1). 
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PERSONALITIES 


Rav Nahman - pam 27: Rav Nahman bar Ya'akov was a 


second- and thi 


rd-generation Babylonian amora. While he 


cites statements in the names of both Rav and Shmuel, his 
primary teacher was Rabba bar Avuh, Rav’s student. While 


he never formal 


nevertheless, many of the Sages of the following generation 


were his studen 


Rav Hisda - xr 31: One of the most prominent second- 


generation Baby 


s, including the prominent amora Rava. 


onian amoraʻim, Rav Hisda, a priest, was one 


of Rav's younger students. After Rav’s death, he remained a 
disciple-colleague of Rav’s student, Rav Huna. Throughout 
his life, Rav Hisda showed high regard for the statements 
of Rav and constantly tried to learn additional matters of 


Torah cited in hi 


s name. Although he was poor as a youth, 
he became wealthy and lived most of his life in comfort, 


although he was very generous toward others. He was 


devoted to his students, his sons, and his daughters, guid- 


ing them along the proper path in both spiritual and worldly 


matters. 


184. 


y headed one of the Babylonian academies, 
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§ There was a certain man on his deathbed who said to the 
people surrounding him: Give one-half of my estate to my 
daughter, and one-half to my other daughter, and one-third 
of the produce to my wife. Rav Nahman’ happened to come 
to Sura. He entered the study hall to see Rav Hisda,’ who said 
to him: In a case like this, what is the halakha? Rav Nahman 
said to him that this is what Shmuel says: Even ifhe transferred 
to her ownership only one palm tree for its produce," she has 
lost her right to receive payment of her marriage contract. 


Rav Hisda said to him: Say that Shmuel said his statement that 
she loses her right there, in a case where he gave her a palm tree 
for its produce, because he transferred rights in the land itself 
to her ownership, as the palm tree is connected to the ground. 
But here, in this case, it is only produce that he gave her, without 
any share in the land itself. Perhaps she does not lose payment of 
her marriage contract. Rav Nahman said to him: You say that he 
gave her only movable property? I certainly did not mean to 
say that she loses her right even if he gave her only movable 
property™ such as produce. Rather, she receives payment of 
her marriage contract. 


‘There was a certain man on his deathbed who said to the people 
surrounding him: Give one-third of my property to my daughter, 
and one-third to my other daughter, and one-third to my wife. 
One of his daughters died before he did, and her portion con- 
sequently returned to his possession. Rav Pappi thought to say 
that the wife takes only one-third. She cannot receive payment 
of her marriage contract from the two-thirds bequeathed to the 
daughters, as by entering a partnership with the daughters in 
ownership of the property, she waived payment of her marriage 
contract. 


NOTES 


Even if he transferred to her only one palm tree for its pro- 
duce — vpih any bp sby ad mpn x5 sew: Even if he did 
not give her the land itself but ‘only the rights to its produce, 
she loses her right to receive payment of her marriage contract. 
This is the halakha despite the fact that if the tree dies she will 
remain with nothing, neither the tree itself nor the right to plant 
another one in its place. 


| certainly did not say only movable property — x71 huhun 
KINN XP xb: Rav Nahman had assumed that the husband 
gave her one-third of the produce that is still connected to the 


Movable property — huhun: In a case where one distributed all 
his property to his children, then even if he wrote a document 
granting his wife only produce that is connected to the ground, 
or one palm tree for its produce, she has become a partner in 
the inheritance and has lost her right to receive payment of 
her marriage contract, in accordance with Shmuel’s statement. 
If he wrote a document granting her only movable property, 
her right remains. Some authorities hold that following the 
ordinance of the geonim that payment of a marriage contract is 
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HALAKHA 


ground and is not yet ready to be harvested; this is considered 

a portion of the land, thereby rendering the wife a partner in 

the inheritance. By contrast, produce that was already harvested 

or that is ready to be harvested is considered movable property 
and is not liened to the marriage contract. Therefore it is not 
assumed that upon receiving the gift the wife waived the pay- 
ment of the rest of her marriage contract (Ramah). The Ramah 

concludes that once the geonim instituted that one’s movable 

property is also liened to payment of his wife's marriage con- 
tract, she also loses her right to receive payment of the marriage 

contract if he gives her movable property. 


collectable from movable property as well, even if the husband 
wrote a document granting her only movable property, she 
has lost her right to receive payment of her marriage contract 
(Beit Yosef). The Darkhei Moshe holds that movable property is 
not a significant enough gift to induce the wife to waive her 
right to receive payment of her marriage contract (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 6:9-10; Shulhan Arukh, 
Even HaEzer 106:1-2). 
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If he is fit to inherit from him, etc. - wr K7 ON: The 
Rashbam explains that this is a case where the owner did 
not clarify whether he intended to give him the property as 
a gift or as an inheritance. Therefore, if the recipient is his legal 
heir, e.g., one of his sons, it is considered an inheritance, as he 
would have inherited a share of the property even without 
his instruction. If he is not his heir, he assumedly intended 


o give it to him as a gift. 


Perhaps this is what you meant to say — 
n other words, your intention was not to teach the halakhic 
principle of Rabbi Yohanan ben Beroka, but rather to rule in a 
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Rav Kahana said to him: If the husband had then acquired 
other property, would she not have taken it as payment of her 
marriage contract? And since if he would have then acquired" 
other property she would have taken it as payment of her mar- 
riage contract, now she also takes the deceased daughter’s share 
as payment of her marriage contract. 


‘There was a certain person who divided his property between 
his wife and his son, leaving out a single palm tree. Ravina 
thought to say that the wife has only the single palm tree as 
future payment of her marriage contract, which was presumably 
left out of the distribution for this reason. Rav Yeimar said to 
Ravina: If she does not have the right to collect payment of her 
marriage contract from all of his property, as she presumably 
waived that right when he gave her the gift of some of his prop- 
erty, she does not have the right to collect it from the single 
palm tree either and it belongs to the heirs. Rav Yeimar presents 
a different ruling: Rather, since the halakha is that she does 
descend to collect the palm tree," she therefore descends to 
collect all of the property as well, i.e., she receives payment of 
her marriage contract from all the property. 


§ Rav Huna says: With regard to a person on his deathbed who 
wrote a document granting all his property to another, the 
court investigates the legal status of the recipient: If he is fit to 
inherit from him," e.g., if he is one of his sons, he takes the 
property as an inheritance, and if not, he takes it as a gift. 


Rav Nahman said to him: Why should you steal this halakha 
and not attribute it to its source? If you hold in accordance 
with the opinion of Rabbi Yohanan ben Beroka, say explicitly 
that the halakha is in accordance with the opinion of Rabbi 
Yohanan ben Beroka, as your halakhic statement follows 
the opinion of Rabbi Yohanan ben Beroka that a person can 
bequeath his property to any of his heirs. 


Perhaps this is what you meant to say: There was a certain 
childless person who was dying, and those around him said to 
him: To whom should his, i.e., your, property be given? Per- 
haps it should be given to so-and-so? And he said to them: 
Rather, to whom if not him? And you, Rav Huna, meant to say 
to us: If that person is fit to inherit from him," he takes it as an 
inheritance, and if not, he takes it as a gift. Rav Huna said to 
him: Yes, that is what I was saying." 


NOTES 


the recipient was a relative of the owner and it was unclear 
whether he had any closer relatives. Therefore Rav Huna ruled 
that if a closer relative is found, the property is a gift, and if 
not, it is an inheritance. Accordingly, the case is unrelated to 
the principle of Rabbi Yohanan ben Beroka, and Rav Huna did 
not rule in accordance with it. 


Yes, that is what | was saying — x” 9377 PN: The novel 
element of this ruling is that although the benefactor did 
not state the name of the one to whom he wants to give 
his property, his statement is interpreted as referring to that 
person (Ri Migash). 


MINN DN: 


specific case (Rashbam). Rabbi Gedalya Lifschitz explains that 


HALAKHA 


If he would have then acquired, etc. — 13137 1373 by: Ifa 
husband rendered his wife a partner in his inheritance, though 
she cannot collect payment of her marriage contract from the 
property that he distributed to his children, she can collect it 
from property he acquired afterward, even if he reacquired some 
of the same property that he distributed to his children due to 
the death of one of his children, in accordance with Rav Kahana’s 
statement (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:9; 
Shulhan Arukh, Even HaEzer 106:1, 107:3). 


Since she does descend to collect the palm tree, etc. — i32 
3) xd xmmat: If one wrote a document granting all his 
property to his wife and children, with the exception of any 
parcel of land that he did not distribute, the wife maintains 
her right to receive payment of her marriage contract. This is 
because she can claim that the reason she did not protest the 
distribution is that she would anyway collect the remaining 
piece of land first as the payment of her marriage contract, and 
once she collects that land, she can collect from the distrib- 
uted property as well. Following the ordinance of the geonim 
that payment of a marriage contract is collected from movable 
property as well, the wife maintains her right to receive payment 
even if only movable property was left out of the distribution 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:10; Shulhan 
Arukh, Even HaEzer 106:2). 


If he is fit to inherit from him, etc. - 13) wry ANID: If a 
person on his deathbed said: My property will go to so- -and- -50, OF 
if he was asked whether his property should be given to a certain 
person and he responded: To whom else if not him, if this person 
is his son, the son is rendered a steward, as the Gemara ruled 
earlier (131b, and see Shakh). If the owner has no sons, and the 
recipient is his heir, he acquires the property as an inheritance. If 
he is not his heir, he acquires it as a gift. The difference between 
acquiring it as an inheritance and as a gift is in a case where the 
owner added: And after that one dies, the property will go to 
so-and-so, who is not the heir of the recipient. If he acquires it 
as a gift, after his death it is acquired by the second person; but 
if he acquires it as an inheritance, this addition is meaningless, 
as inheritance has no end. This is in accordance with Rav Huna’s 
statement as it was interpreted by Rava. The Rema adds, citing 
Maharil, that if the owner stated explicitly that he is giving it to 
him as a gift, even if he is his heir, he acquires it as a gift (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 9:5-6, and see Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 253:6-7). 
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NOTES ——___—_———_- 
The giver’s widow is sustained from his property — inane 
mA: It is stipulated in a marriage contract that after the 
husband's death, the wife continues to receive sustenance 
from the husband's property. If the property was sold or 
given away, she cannot repossess it, as sustenance is not a 
fixed amount of money and cannot be taken into account 
by the purchasers. This is also the halakha with regard to the 
daughters’ sustenance. 


The gift, which is by rabbinic law — jaa 11 mamn: By Torah law, 
a formal act of acquisition is required in order for a transac- 
tion to take effect, and it cannot take effect after the owner's 
death. The Sages instituted that a person on his deathbed 
can gift his property orally, and the gift takes effect after his 
death. The reason for this is to minimize the aggravation of 
one in a precarious position. 


HALAKHA 


His widow is sustained from his property...by rabbinic 
law — 371... YD 232 TI inya: Ifa person on his deathbed 
gave all his property to another, the amount of the property 
hat is necessary for the sustenance of his widow and daugh- 
ers is withheld from the recipient. Property is also withheld 
or payment of the wife's marriage contract to their shared 
male offspring, as stipulated in her marriage contract. This is 
because the property is liened as a result of these obligations 
at the moment the giver dies, whereas the recipient acquires 
he gift only after his death (see Sma). If the deceased left out 
of the gift enough of his property to cover these obligations, 
hey are not collected from the property that was given away 
Rambam Sefer Nashim, Hilkhot Ishut 19:13; Shulhan Arukh, 
Even HaEzer 11:17 and Hoshen Mishpat 252:1). 


Perek VIII 
Daf 133 Amud b 


NOTES 


The second also takes -bpv a23: This wording indicates 
that Rav llish’s suggestion was that the heirs of the first and 
the second should divide the property (Rabbeinu Gershom 
Meor HaGola; see Rashbam). By contrast, Rabbeinu Hananel 
had a version of the Gemara that did not include the word: 
Also, and maintains that Rav Ilish held that the second should 
receive all the property, as the giver instructed. 


Judges of compromise [hatzatzta] — xa%%m7 27: Rab- 
beinu Gershom Meor HaGola and the Rashbam interpret 
he word hatzatzta to mean compromise, referring to judges 
who as a matter of course compromise between the two par- 
ies, giving each one half the amount, because they do not 
now the halakha. Rabbeinu Hananel interprets the phrase 
o mean judges of graves (see Arukh). The Maharsha explains 
his interpretation as follows: Although the giver, who is in 
he grave, assumed that inheritance can be halted, that is 
not the halakha. Another explanation, in accordance with 
Rabbeinu Hananel’s interpretation, is that these are judges 
who know nothing, like the dead (Rabbi Gedalya Lifschitz). 
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The Gemara asks: With regard to what halakha is there a differ- 
ence whether he receives it as an inheritance or as a gift? Rav 
Adda bar Ahava, who was in the presence of Rava, thought 
that it would be correct to say: If he is fit to inherit from him, 
the giver’s widow is sustained from his property," as she has 
the right to be sustained from the inheritance; and if not, and 
the property was given as a gift, his widow is not sustained 
from his property. 


Rava said to him: Can the widow’s right be diminished by the 
gift? Now that you say with regard to inheritance, which is 
granted by Torah law, that his widow is sustained from his 
property, with regard to the gift of a person on his deathbed, 
which is effective without any formal act of acquisition by rab- 
binic law, all the more so is it not clear that the widow has 
sustenance rights? 


Rather, Rava said that the difference whether it is inheritance 
or a gift is in accordance with the ruling that Rav Aha bar Rav 
Avya sent: According to the statement of Rabbi Yohanan ben 
Beroka, in the case of one who said: My property is given to you, 
and after you to so-and-so, and the first recipient was fit to 
inherit from him, the second gets nothing in place of the first, 
i.e., he does not receive the property after the first one dies, as 
this formulation employed by the owner was not one of a gift. 
Rather, it was a formulation of inheritance, and inheritance 
has no end, i.e., it cannot be stopped. Therefore, since the first 
recipient acquired it as an inheritance, his heirs inherit it from 
him, and it cannot be taken by the second. 


Rava said to Rav Nahman: But he ended it. The one who 
bequeathed it to him ended his inheritance in advance by stating 
that after the first dies, the property will be given to the second. 
The Gemara answers: He thought that inheritance has an end; 
but the Merciful One states that it has no end. 


There was a certain person who said to another: My property 
is given to you, and after you, to so-and-so, and the first one 
was fit to inherit from him. After the first died, the second came 
and claimed the property. 


Rav Ilish, who was in the presence of Rava, thought to say that 
the second also takes" a share of the property; he divides it with 
the heirs of the first. Rava said to him: Judges of compromise," 
who as a matter of course divide disputed property between the 
parties, rule in this manner. But isn’t this identical to the case 
concerning which Rav Aha bar Rav Avya sent a ruling that the 
second receives nothing? 


Rav Ilish was embarrassed by his mistake. To comfort him, Rav 
read the following verse about him: “I, the Lord, will hasten it 
in its time” (Isaiah 60:22)," as if to say: It was due to Divine 
Providence that I was here to correct you before your mistaken 
ruling was implemented. 


NOTES 
Rabbeinu Hananel (cited in Ritva and Tosefot HaRosh) sug- 
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| the Lord will hasten it in its time - mwnx anya’: The 
Rashbam explains that Rav Ilish was embarrassed because the 
incident indicated that he probably erred in other cases as well, 
when Rava was not present to correct him. Therefore, Rava 
comforted him by saying that it was due to Divine Providence 
that he happened to be present specifically when Rav Ilish 
made a mistake, so that he could prevent him from issuing an 
erroneous ruling. 


gests a different interpretation: Rava said to Rav Ilish that he 
need not be distressed by his error, as he is still young, and in 
time he will master the halakha. The Maharal explains that Rava 
meant that even if one is sufficiently wise and knowledgeable, 
Heaven prevents him from reaching the correct conclusion 
until the appropriate time comes. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


mam orn way my anian 29719 
px Kby pwy neye ma -ma ny 
12 iyaw a at agia oan m 
Dagi wa o x OX DIX bons 

abn- mw 


by pa yha nm amd Kway 193 
ax ix bebs 2 jyaw yan 


xow jas ma yy ya api pow xn 
yt ey = TV ws aD HT 
bba bases nav) bye WIP OP 
ab pat Ans mdi pas waT 

xDD MA NSU AYP NIVYA 


pws ea munn xb yh moe 
ma TONN br obp Ia | ab 
mia INVANT AX ANN xb) Jat 


awy mom Kby pom inyon 


PTI NONY DONI MAW eax 
nx fo) DW MDX PIV : a yn 
miwpia me yo ram yaw: an 

ond 


DON DDT UWP 12 Api” sans) May 
TREY” ONT KDN WY DID I 
PY wxin 221 Me DT wh 


MISHNA WE erd to one who wrote a docu- 


ment granting his property to others as 
a gift and left his sons with nothing," what he did is done, i.e., 
it takes effect; but the Sages are displeased with him. Rabban 
Shimon ben Gamliel says: If he did so because his sons were 
not acting properly, he is remembered positively." 


G E M ARA A dilemma was raised before the Sages: 

Do the Rabbis disagree with Rabban 
Shimon ben Gamliel, maintaining that depriving one’s children 
of their inheritance is inappropriate in any event, or not? 


The Gemara suggests: Come and hear, as Yosef ben Yo’ezer® 

had a son who was not acting properly. Yosef ben Yo'ezer had 

a vessel [illiyyata]" full of dinars, and he arose and conse- 
crated it to the Temple treasury, depriving his son of his inheri- 
tance. His son went and married the daughter of King Yannai’s 

crown weaver. After the son’s wife gave birth, he bought her a 

fish [binita].' He tore its stomach open and found a pearl in it. 
He decided to sell it. 


His wife said to him: Do not bring it to the treasury of the king 
to sell it, as they will take it from you for an insignificant sum 
of money. Rather, go bring it to the Temple treasurers.’ And 
do not appraise it yourself," as declaration to the Most High 
is equivalent to transfer to an ordinary person, and if you offer 
to sell it for an amount less than its worth, you will not be able 
to change your mind. Rather, let them appraise it. 


He brought it to the Temple treasury, and they appraised it as 
having the value of thirteen vessels [illiyyata] full of dinars. 
The treasurers said to him: There are seven illiyyata of dinars 
at our disposal to pay you for the pearl, but there are not an 
additional six. He said to the treasurers: Give me the seven in 
exchange for the pearl, and as for the additional six that you owe 
me, they are hereby consecrated to Heaven. 


The treasurers arose and wrote:" Yosef ben Yo’ezer bestowed 
one illiyyata to the Temple treasury, and his son bestowed six. 
And there are those who say that they wrote: Yosef ben Yo’ezer 
bestowed one illiyyata to the Temple treasury, and his son 
removed seven, which he received for the pearl. 


NOTES 


If his sons were not acting properly, he is remembered posi- 
tively - awb VITNA DT Ma VI x ox: The Rif has a ver- 
sion of the text that reads: If his sons were not acting properly 
toward him (see Rambam and Shulhan Arukh). In other words, 
even if they were acting properly with respect to God, if they 
were not acting properly toward him, that is sufficient grounds 
for depriving them of the inheritance (see Sma). 


Vessel [illiyyata] - xy: Rabbeinu Tam asserts that although 
the word illiyyata usually means the loft of a house, here it refers 
toa vessel used for drawing wine. Other commentaries concur. 


To the Temple treasurers — 19313 rand: Precious stones were 
needed for the breastplate and the ephod of the High Priest 
(Rashbam). 


And do not appraise it yourself — mx mrw xd: There are 
early commentaries that hold that the woman's instruction 


was halakhically incorrect, as if one pledges a certain item to 
the Temple treasury, and its value rises, he is not obligated to 
sell it for the price he had stated. Others claim that she was 
correct, as until the official market value changes, one must 
fulfill his pledge in accordance with the value he had stated 
(Ritva; see Rambam). 


They arose and wrote, etc. — 3) 1373) 19ay: Where did they 
write it? One suggestion is that they wrote it in the account book 
of the Temple treasury, where they would record the expenses 
and revenues of the Temple. Accordingly, the Gemara’s inference 
is from the manner in which it was written. Another suggestion 
is that it was written specially to teach the moral ramifications 
of Yosef ben Yo'ezer's act (Rashbam). The Ritva explains that they 
wrote it in a book of dedication, where all those who would 
dedicate to the Temple were honored (Ritva; Responsa of the 
Rashba). 
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HALAKHA 


One who wrote his property to others as a gift and left 
his sons with nothing — mts mam pan) yoo nx INDI 
yaa: If one gives his entire estate to others, leaving his heirs 
with nothing, the Sages are displeased with his action but 
the gift is valid. This is in accordance with Shmuel's state- 
ment, according to which the Rabbis disagree with the 
opinion of Rabban Shimon ben Gamliel, and their opinion 
is accepted. The Rema, citing the Mordekhai, adds that if 
one instructs that his estate be allotted in the best possible 
manner, it should be given to his heirs, as there is no better 
designation for the property. It is even better to give the 
property to the heirs than for it to be consecrated, as is 
evident from the incident involving Yosef ben Yo'ezer and 
his son (Rambam Sefer Mishpatim, Hilkhot Nahalot 6:11; 
Shulhan Arukh, Hoshen Mishpat 252:2, 282:1). 


Go bring it to the Temple treasurers, and do not appraise 
it yourself, etc. -^91 AX AYWA xd) aI vas AMIN: If 
one sells an item to the Temple treasury and is asked by the 
treasurer for how much money he is willing to sell it, and 
he quotes a certain amount, he cannot change his mind. 
This is the halakha even if it is actually worth more than the 
amount he quoted. The reason is that declaration to the 
Most High is equivalent to transfer to an ordinary person 
(Rambam Sefer Kinyan, Hilkhot Mekhira 9:1; Shulhan Arukh, 
Yoreh De'a 258:13). 


PERSONALITIES 


Yosef ben Yo'ezer - 111 13 71: Yosef ben Yo'ezer of Tzere- 
ida was the first of the pairs of Sages (see Avot 1:4), and 
was a student of Antigonus of Sokho. During that period, 
Sages were not granted honorary titles, but were known 
by their first name alone. Based on the accounts of the 
Talmud, Yosef ben Yo'ezer lived in an era when Hellenists 
controlled Jerusalem. He was executed, probably by the 
wicked priest Alkimos, his sister's son, dying a martyr's 
death. Together with his counterpart, Yosei ben Yohanan, 
he decreed that lands outside Eretz Yisrael and glass vessels 
be considered impure. Additionally, testimony is provided 
in tractate Fduyyot concerning his lenient rulings with 
regard to several halakhot, to such an extent that he was 
called: Yosef the Lenient. The Sages of the Mishna discussed 
his statements at length (see Pesahim 14a), and said that his 
death brought an end to the clusters [eshkolot], i.e., scholars 
with expertise in all areas of the Torah. 


LANGUAGE 


Fish [binita] - mwa: This noun, close to the Arabic gs, 


bunna, is apparently a particular kind of fish, perhaps a kind 
of carp, and indeed the Arabs living in Israel call carp bini. 
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BACKGROUND 


Shinnana — x33: According to many commentaries, Rashi 
among them, shinnana means sharp, and it is an honorific 
that Shmuel conferred upon Rav Yehuda, his most prominent 
student. The geonim explain, based on old Aramaic vernacular, 
that shinnana means the one with the large teeth, and that was 
Rav Yehuda's nickname. 


HALAKHA 

Do not be in a house where inheritance is transferred — xb 
KMN WAY a PN: It is a custom of the pious not to serve 
as a witness of the transfer of a person's estate away from 
the rightful heir, in accordance with Shmuel's directive to Rav 
Yehuda. This applies even to the transfer of the share of a son 
who does not act properly to his brother who acts properly 
and is a scholar (Rambam Sefer Mishpatim, Hilkhot Nahalot 6:11; 
Shulhan Arukh, Hoshen Mishpat 282:1). 


PERSONALITIES 


Yonatan ben Uzziel -ony 12 i: Very little is known about 
Yonatan ben Uzziel, who was the greatest student of Hillel the 
Elder. His greatest project, for which he is most remembered, 
was the translation of the books of the Prophets from Hebrew 
into Aramaic. It was apparently a loose translation that included 
much interpretation and explanation. Although there were 
previous translations into Greek, his translation was the first 
that also served as a kind of commentary, whose methodol- 
ogy was accepted and adopted by the Torah scholars of the 
Jewish people. It is not clear whether the translation carrying 
his name today is his translation or whether it is merely based 
on his translation. 


Shammai — 'Naw: Shammai, occasionally referred to as Sham- 
mai the Elder, was the counterpart of Hillel the Elder, as they 
constituted the last of the pairs of the early tannaitic period, 
approximately one hundred years prior to the destruction of 
the Temple, at the beginning of Herod's reign. Hillel was the 
Nasi and Shammai served as president of the court. Little is 
known about Shammai’s personal life. He was apparently an 
architect or builder by trade, as he is depicted on several occa- 
sions as standing with a builder's cubit, which was a common 
measuring stick, in his hand. 

Shammai and Hillel were noted as having different person- 
alities. Shammai took a severe approach and held others to a 
high standard in terms of their actions and motivation (see, e.g., 
Shabbat 31a). Nevertheless, it was Shammai who coined the 
phrase: One should receive all people with a pleasant counte- 
nance (Avot 1:15). Hillel, by contrast, treated himself and others 
in an easygoing manner and exhibited extreme flexibility to 
avoid conflict. While Shammai and Hillel themselves engaged 
in only a handful of halakhic disputes, tanna’im who studied at 
the academies they established, known as Beit Shammai and 
Beit Hillel, did not fully understand the opinions of their teach- 
ers and engaged in many more disputes (see Sanhedrin 88b). 
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The Gemara infers: From the fact that they said approvingly 
that Yosef ben Yo’ezer’s son bestowed seven, by inference, he 
acted well when he left him out of his inheritance. The Gemara 
responds: On the contrary; from the fact that according to the 
second account, they said disparagingly that he removed seven, 
by inference, Yosef ben Yo’ezer did not act well when he left him 
out of his inheritance, as he caused money to be removed from 
the Temple treasury. Rather, no inference is to be learned from 
this story with regard to the dilemma as to whether the Rabbis 
agree with the opinion of Rabban Shimon ben Gamliel, as the 
two accounts contradict each other on this matter. 


The Gemara asks: What halakhic conclusion was reached about 
this matter? Come and hear, as Shmuel said to Rav Yehuda: 
Shinnana,® do not be in a house where inheritance is trans- 
ferred™ away from its rightful heir, even if it is transferred from 
a wicked son to a good son," and all the more so if it is trans- 
ferred from a son to a daughter. Evidently, the Rabbis hold that 
inheritance should not be transferred in any case. 


§ The Sages taught: There was an incident involving one man 
whose children did not act properly. He arose and wrote a 
document transferring all his property’ to Yonatan ben Uzziel,’ 
one of the Sages, as a gift. What did Yonatan ben Uzziel do? He 
sold a third of the property for his needs, and consecrated a 
third" of the property, and returned the remaining third to the 
man’s children. 


Shammai’ came to Yonatan ben Uzziel with his staff and travel- 
ing bag" to protest his giving part of the property to the man’s 

children against the deceased’s wishes. Yonatan ben Uzziel said 

to him: Shammai, if you can repossess the property that I sold" 

from the purchasers and the property that I consecrated from 

the Temple treasury, you can repossess what I returned to the 

man’s children as well; 


NOTES 
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Do not be in a house where inheritance is transferred - xb 
MAIDM Way a HM: In other words, do not participate in 
such a transfer, even if it is from one child to another, and 
certainly if it is to someone to whom the person is not related 
at all, as the Sages disapprove of this behavior. The Meiri writes 
that it is a custom of the pious to refrain from participating in 
such an event. 


Even from a wicked son to a good son - «12/3 or) 
xiv x xwa: The early commentaries explain that one 
cannot know which of his children will have more righteous 
descendants. Due to the possibility that the wicked son will 
have descendants that are more righteous than those of the 
righteous son, he should not be deprived of his inheritance. 


He arose and wrote a document transferring all his prop- 
erty, etc. — 131 YDD) 203) Tay: The Rashbam explains this 
incident in the context of the topic under discussion, namely, 
a person who decides to grant his property to another party, 
depriving his legal heirs of their inheritance. Other commen- 
taries interpret the story differently, based on the comparison 
on 134a to the incident in Beit Horon, where one gave his 
property to another in order to enable his relative to derive 
benefit from it despite a prior vow prohibiting him from doing 
so. They explain that the man in this story took a vow prohibit- 
ing his children from deriving benefit from his property, as he 
was angry about their behavior. Before his death he regretted 
his vow and wanted to leave them some of the inheritance, 
so he transferred his property to Yonatan ben Uzziel, assuming 
that this pious man would give some of the property to his 
children (Rabbi Avraham Av Bet Din, citing Rabbi Yitzhak, son 
of Rabbi Reuven of Barcelona; see Josafot). 


He sold a third and consecrated a third - wpm why 13 
why: The Rashbam writes that he did so in order to prove 
hat the property is his own and he can use it in any way 
he wishes; he can therefore give a portion to the children 
as well. 


With his staff and traveling bag - om pas: The Rash- 
bam interprets this to mean that he came ready to protest 
Yonatan ben Uzziel’s action. The Ramah writes that he brought 
hese items in order to appropriate the property that was 
given to the man's children; he brought the staff to threaten 
hem with it, and the bag to collect the money. 

The early commentaries disagree as to what Shammai'’s 
claim was. The Rashbam maintains that Shammai held that 
he gift was designated for Yonatan ben Uzziel’s benefit, and 
he had no right to give it to the man's children. He was there- 
ore obligated to repossess the property, as it is a mitzva to 
ulfill the statement of the dead. Rabbi Avraham Av Bet Din, 
who holds that the purpose of the gift was to circumvent a 
prior vow, explains that according to Shammai, Yonatan ben 
Uzziel's action was tantamount to artifice, as in the incident 
in Beit Horon. 


If you can repossess the property that | sold, etc. — Ant 0% 
ADDA m NX roxiad bine: In other words, since you 
acknowledge that my sale and consecration are valid, you 
clearly recognize that the property was given to me uncon- 
ditionally and | can do whatever | want with it. Therefore, my 
gift to the children is also valid. The difference between this 
case and the incident in Beit Horon is that in the latter case, 
the gift was explicitly conditional, whereas in this case, it was 
not (Rashbam). 
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but if not, as the property is mine and I have the right to do 
with it whatever I want, you cannot repossess what I returned 
to the man’s children either. Shammai then said: Ben Uzziel 
reprimanded me; ben Uzziel reprimanded me, and I have no 
response. 


The Gemara asks: What did Shammai hold initially, causing him 
to protest Yonatan ben Uzziel’s behavior? The Gemara answers: 
He protested due to the incident that happened in the city of 
Beit Horon. 


As we learned in a mishna (Nedarim 48a): An incident occurred 
involving someone in the city of Beit Horon whose father had 
vowed not to derive benefit from him, and the son was marry- 
ing off his own son and wanted his father to be able to participate 
in the wedding meal. And he therefore said to another: The 
courtyard where the wedding will take place and the wedding 
meal are hereby given to you as a gift, but they are given to 
you only so that my father will come and eat with us at the 
meal. The son wanted to circumvent the prohibition imposed by 
the vow and enable his father to participate in the meal, so he 
transferred ownership to someone else for that purpose. 


The recipient said to him: If they are mine, they are all hereby 
consecrated to Heaven, i.e., the Temple, and are forbidden to 
everyone. The son said to him in anger: I did not give you my 
property so that you should consecrate them to Heaven. The 
recipient said to him: You gave me your property only so that 
you and your father would eat and drink and thereby appease 
each other, and the sin of transgressing the vow would be hung 
on his, i.e., my, head, as I enabled the transgression. 


The mishna continues: In reference to this incident, the Sages 
said: Any gift that is not so absolute that if the recipient were 
to consecrate it," the gift would be consecrated, is not a gift. In 
other words, in order for it to be a gift the recipient must have the 
ability to consecrate it. Similarly, Shammai had initially reasoned 
that the gift to Yonatan ben Uzziel was not a valid gift, as its sole 
purpose was so that the property should not fall into the posses- 
sion of the man’s children. Once he discovered that Yonatan ben 
Uzziel consecrated part of the gift, he realized that it was, in 
fact, a valid gift, with which the recipient could do whatever 
he pleased. 


§ Apropos Yonatan ben Uzziel, the Gemara cites that the Sages 
taught: Hillel the Elder’ had eighty students. Thirty of them 
were sufficiently worthy that the Divine Presence should rest 
upon them" as it did upon Moses our teacher, thirty of them 
were sufficiently worthy that the sun should stand still for them 
as it did for Joshua bin Nun, and twenty were on an intermedi- 
ate level between the other two. The greatest of all the students 
was Yonatan ben Uzziel, and the least of them was Rabban 
Yohanan ben Zakkai. 


PERSONALITIES 


Hillel the Elder - p17 ba: Hillel, referred to as the Elder due 
to his position in the Sanhedrin, was born in Babylonia and 
lived in Jerusalem during the time of King Herod and the 
Roman Emperor Augustus, about a hundred years before the 


destruction of the Second Temple. He and his colleague Sham- 


mai were the last of the pairs of tanna‘im who played a role in 


establishing the Mishna. When approached by a potential con- 


vert whom Shammai had rejected because he wished to learn 
the entire Torah on one leg, Hillel offered him the maxim: That 
which is hateful to you, do not do to your fellow. That is the 
whole Torah, and the rest is its interpretation; go and learn. 


According to tradition, Hillel arrived in Eretz Yisrael to 
study at age forty in a state of poverty, but his perseverance 
brought him to the attention of Shemaya and Avtalyon, the 
heads of the academy, who welcomed him into the study 
hall. Ultimately, studying under those Sages enabled him to 
settle questions whose solutions were unknown to others, 
and he was appointed head of the Sanhedrin. The Gemara 
compares Hillel to Ezra the Scribe, crediting him with reestab- 
lishing Torah at a period in history when it was being forgotten 
(Sukka 20a). 


HALAKHA 


Any gift that is not so absolute that if the recipient were to 
consecrate it, etc. -^3 AOTP ONY TYRE TAI bs: Any gift 
that the recipient cannot consecrate is not a gift. For example, 
if one says to another: | hereby give you my meal so that so- 
and-so, who is prohibited to derive benefit from me due to 
a vow, will eat with you, the subject of the vow is prohibited 
to partake of the meal, as it is evident from the giver’s state- 
ment that he does not have intention to transfer the meal to 
the recipient unconditionally (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 7:16; Shulhan Arukh, Yoreh De‘a 221:9). 


NOTES 


That the Divine Presence should rest upon them - mwng 
myw iby: The reason they did not actually achieve this 
level of prophecy is that the generation was not worthy of 
it (Rashbam). 
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— NOTES 

Talmud - “nbn: This clearly does not refer to the Gemara, 
which was written many generations later. Rather, it refers 
o the essential activity in which the Sages were involved, 
namely, comparing different statements of the Sages of the 
ishna and explaining them (Rashbam; see 130b). 


Minutiae of the Torah - myin 917/77: The Rashbam inter- 
prets this as referring to halakhot derived from single letters 
in the Torah, e.g., the conjunctive prefix vav, or the definite 
article heh. Rabbeinu Gershom Meor HaGola maintains that 
his refers to the details of the spelling of words of the Torah, 
e.g., where the vowel letter vav is written and where it is not. 


Minutiae [dikdukei] of the scribes - naib »p17/77: The 
Rashbam follows Rashi’s explanation (see Sukka 28a) that 
his refers to rabbinic decrees issued as preventive measures 
against sin. Rashi explains that the Sages would scrutinize 
dikdeku] people's behavior to correct their actions and dis- 
ance them from sin. 


Calculation of the calendric seasons - misipm: This is the 
calculation of the timing of the solar and lunar orbits, neces- 
sary in order to set the Jewish calendar. 


Numerical values [gimatriyot] — niwa: The Rashbam 
interprets this as homiletic interpretation of verses based on 
the first letter of each word of the verse. According to Rashi, 
these interpretations are based on a substitution cipher for 
the Hebrew alphabet in which alef is substituted for tav 
and beit for shin, and so on. Other homiletic interpretations 
based on the numerical value of letters are also included 
in gimatriyot. 


Parables of foxes — pbyww nibwn: People would tell par- 
ables about various animals, among them foxes and lions. 
Several of these parables are cited in tractate Sanhedrin. 


The conversation of palm trees — Dopr nw: The Rashbam 
explains that Rabban Yohanan ben Zakkai knew the matters 
spoken about trees, similar to what is stated with regard to 
Solomon: “And he spoke of trees, from the cedar that is in 
Lebanon even unto the hyssop that springs out of the wall 
(| Kings 5:13). Rabbeinu Gershom Meor HaGola explains that 
he knew spells that would help trees grow or wither. Rav Hai 
Gaon explains that there was a method to divine esoterica 
from the motion of palm leaves, which appear to be speaking 
with each other (see Arukh; Rashba; Ritva). 


” 


A small matter is the discussions of Abaye and Rava - 137 
SIN ANT NT jup: The talmudic discussions are referred 

o as a small matter because they are trivial in comparison to 
he Design of the Divine Chariot. The reference to Abaye and 

Rava, who lived many generations after Rabban Yohanan ben 

Zakkai, is discussed in the early commentaries. The Rashba 

explains that Rabban Yohanan ben Zakkai perceived the 
undamental roots of the halakhot that were later discussed 

by Abaye and Rava. 

The Ritva interprets the expression: A small matter, as 
referring to the statements of the amora‘im, in contradistinc- 
ion to those of the tanna’im, as the amora’im would discuss 

he mishnayot at length because their understanding fell 

short of that of the tanna‘im. Accordingly, Rabban Yohanan 

ben Zakkai would clarify his own statements so that there 

would be no need for such discussions. 


Any bird that would fly, etc. — a1 nvisw qiy: Tosafot (Sukka 
28a) explain that when he studied Torah, it was as though 
his words were transmitted at Mount Sinai with the Torah, 
which was given during a fiery event. Therefore any bird 
that flew over him was incinerated. In Derekh Emuna this 
description is explained allegorically: Yonatan ben Uzziel’s 
mind was so sharp that any doubt of his conclusions would 
immediately vanish. 


The property shall return to its place - mip DDN: 
The Ramah explains that even according to the assumption 
that he is their brother, the other brothers do not receive a 
portion of his inheritance, since they were supposed to give 
him a share of their portion, and they did not. Therefore, they 
do not deserve an additional share of the inheritance of the 
man in question. 
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The Sages said about Rabban Yohanan ben Zakkai that he 
did not neglect Bible and Mishna; Talmud;" halakhot and 
aggadot; minutiae of the Torah" and minutiae of the scribes;" 
and the hermeneutical principles of the Torah with regard to 
a fortiori inferences; and verbal analogies; and the calculation 
of the calendric seasons;‘ and numerical values of Hebrew 
letters [gimatriyot];"‘ and parables of launderers, which are 
folktales that can be used to explain the Torah, and parables of 
foxes." In addition, he did not neglect esoteric matters, including 
the conversation of demons, and the conversation of palm 
trees," and the conversation of ministering angels, and more 
generally, a great matter and a small matter. 


The Gemara elaborates: A great matter is referring to the secrets 

of the Design of the Divine Chariot (see Ezekiel, chapter 1), the 

conduct of the transcendent universe, and a small matter is, for 
example, halakhot that were ultimately formulated in the frame- 
work of the discussions of Abaye and Rava." He did not neglect 
any of these disciplines, so as to fulfill that which is stated: “That 

I may cause those that love me to inherit substance and that I 
may fill their treasuries” (Proverbs 8:21), as Rabban Yohanan 

was filled with the disciplines of Torah and wisdom. 


The Gemara adds: And if the least of them was so prolific, the 
greatest of them was all the more so prolific. The Gemara relates 
that the Sages said of Yonatan ben Uzziel, the greatest of Hillel’s 
students, that when he would sit and engage in Torah study, 
the sanctity that he generated was so intense that any bird that 
would fly" over him would be incinerated. 


MI SHNA Oe samen Seemed 


credible. One who says: This is my 
brother," is not deemed credible with regard to his other 
brothers’ obligation to share the inheritance with the subject of 
his statement. When one claims that this man is his brother, 
this claim is accepted with regard to the speaker’s own portion, 
and the man in question takes a share of their father’s inheritance 
with him, i.e., from his portion." 


If the man in question dies, the property he received from 
the father’s inheritance shall return to its place," i.e., to the pos- 
session of the brother who testified on his behalf, from whose 
portion he received a share. 


LANGUAGE 


Numerical value [gimatriyya] — mwaa: From the Greek 
yewpetpia, geometria, literally, land measurement. The Greeks 
used it as a term for mathematics in general and engineering 
in particular. In rabbinic literature it also refers to mathematical 


This is my son...this is my brother — nts m...33 m: If one 
claims that a specific person is his son or his brother (see Mag- 
gid Mishne), even if they are not presumed to be related, the 
court accepts his claim with regard to inheritance, whether 
he makes this claim when he is healthy or on his deathbed 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 4:1; Shulhan Arukh, 
Hoshen Mishpat 279:1). 


And he takes a share with him, from his portion - iny bin 
ipona: If there are two brothers, Reuven and Shimon, whose 
father died, and they are not known to have any other brothers, 
and Reuven claims that a third person, Levi, is their brother as 
well, and Shimon claims not to have any knowledge on the 
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HALAKHA 


calculations in general, though it was designated for perform- 
ing calculations using the numerical value of the letters in 
particular. 


matter, in such a case Shimon receives half the inheritance, 
since as far as he is concerned there are only two brothers 
(Sma). Reuven receives a third, as he admits that there are three 
brothers; and Levi receives the remaining sixth. 

If Levi subsequently dies, the sixth that he received is inher- 
ited by Reuven. If Levi had other property, Reuven and Shimon 
divide it between them, as Reuven admits that Levi is Shimon’s 
brother as well. The Rema, citing the Ramah, adds that only the 
actual property that Levi received from their father’s property or 
property Levi received in exchange for that property is inher- 
ited by Reuven. Any other property of Levi is divided equally 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 4:8; Shulhan Arukh, 
Hoshen Mishpat 280:2). 
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If property came into the man in question’s possession from 
somewhere else, other than from the father, and the man in ques- 
tion died, all of the brothers of the one who testified shall inherit 
with the one who testified, as according to his claim they too are 
the heirs of the deceased. 


G E M ARA" mishna teaches that one who says: 

This is my son, is deemed credible. With 
regard to what halakha is this stated? Rav Yehuda says that 
Shmuel says: It is stated with regard to inheriting from him, 
i.e, the son inherits from the speaker, and with regard to render- 
ing his wife exempt from levirate marriage. Because he claims 
that the person in question is his son, his wife is not required to 
enter into levirate marriage after his death, as he has a child. 


The Gemara asks: Isn't it obvious that his claim is deemed credible 
with regard to someone inheriting from him?" Since he could 
have given this person his property as a gift, it need not be stated 
that his claim is accepted with regard to his inheritance. The 
Gemara responds: It was necessary for the mishna to state that 
his claim is deemed credible with regard to rendering his wife 
exempt from levirate marriage" despite the fact that it is not in 
his power to render her exempt, but the halakha of inheritance 
is not a novelty. 


The Gemara asks: We already learned this in a mishna (Kiddushin 
64a) as well: One who said at the time of his death: I have 
children, is deemed credible, and his wife is thereby exempt 
from levirate marriage. If he said: I have brothers," and his 
wife therefore must enter levirate marriage, he is not deemed 


credible. 


The Gemara answers: There, in that mishna, it is a case where he 
is not presumed by us to have a brother." Therefore, his wife is 
already presumed to be exempt from levirate marriage, and his 
claim that he has a son merely substantiates this presumption. 
Here, the mishna adds a novelty that even if he is presumed to 
have a brother, his claim that he has a son is accepted, and his wife 
is thereby exempted from levirate marriage. 


Rav Yosef says that Rav Yehuda says that Shmuel says: For what 
reason did the Sages say that one who says: This is my son, is 
deemed credible? Since® a husband who says: I divorced my 
wife, is deemed credible, and his wife is thereby exempt from 
levirate marriage, he is deemed credible with regard to this claim 
as well. 


NOTES 


Isn't it obvious that his claim is deemed credible with regard 
to inheriting from him - wwa wy: The Rashbam explains 
that he could have given this person his property as a gift. 
He therefore concludes that the father's claim is accepted 
only with regard to the property he had until his claim, as he 
could not have given him his future property. This is not to be 
confused with a father who testifies that a certain son of his 
is his firstborn and therefore receives a double portion of his 
inheritance; in that case the son receives a double portion of 
the father’s future property as well, due to a Torah edict that a 
father's testimony is deemed credible with regard to clarifying 
the identity of his firstborn son. Tosafot concur. Other authori- 
ties maintain that in the case here as well, the father’s claim is 
accepted even with regard to future property (Sefer Hashlama, 
citing Ra‘avad; Rosh, citing Maharam of Rothenburg; Rashba). 
They explain that this case is included in the same Torah edict 


as clarifying the identity of his firstborn son; alternatively, they 
maintain that this case is more obvious than the case of testi- 
mony concerning a firstborn, and a Torah edict is not needed 
(see Rashba). 


There it is a case where he is not presumed by us to have a 
brother, etc. — ^9 ma qo pimin xq ong: The Gemara does 
not mean that the mishna in tractate Kiddushin necessarily 
refers to such a case, as there is no proof of this; rather, it means 
that the mishna tolerates such an interpretation, and therefore 
the mishna here is necessary to teach that the husband's claim 
is accepted even in a case where he is presumed to have a 
brother (Ritva; see Rashbam). The Rashbam limits the accep- 
tance of the husband's claim to a case where it contradicts a 
presumption; if it contradicts explicit testimony of witnesses, 
his claim is rejected. 


BACKGROUND 


Levirate marriage - 12°: A man whose brother died with- 
out children is obligated by Torah law to marry his deceased 
brother's widow or free her by means of a halitza ceremony 
(see Deuteronomy 25:5-10). As long as neither levirate mar- 
riage nor halitza has taken place, it is prohibited for her to 
marry another man. According to the Torah, levirate marriage 
is effected by the act of sexual intercourse. The Sages, however, 
instituted the practice of ma‘amar, in which the deceased 
husband's brother betroths the widow, even though this 
betrothal is not effective by Torah law without intercourse. 
Conjugal relations consummate the marriage between the 
deceased's brother and the widow and she is thereafter con- 
sidered his wife in all respects. A bill of divorce would be 
necessary to formalize a divorce between them. Nowadays, 
the brother-in-law is required to free his brother's widow of 
her obligation through halitza, and he is not permitted to 
marry her through levirate marriage. 


HALAKHA 


With regard to rendering his wife exempt from levirate 
marriage - 03397 P NON NX sia: Ifa husband claims that 
a specific person is his child, or that he has children in general, 
contrary to the presumption that he has no children (Maggid 
Mishne; see Beit Shmuel), his claim is accepted inasmuch as 
his wife is exempt from levirate marriage. It is added in Beit 
Shmuel that if there are witnesses that he has a brother, his 
claim that he has children is not accepted (Rambam Sefer 
Nashim, Hilkhot Yibbum VaHalitza 3:1; Shulhan Arukh, Even 
HaEzer 156:6). 


| have brothers - on % w»: If a husband who is not pre- 
sumed to have brothers claims that he has brothers, his claim 
is not accepted, as his intention is presumably to prohibit his 
wife from remarrying after his death (Rambam Sefer Nashim, 
Hilkhot Yibbum VaHalitza 3:2; Shulhan Arukh, Even HaEzer 
157:6). 


BACKGROUND 

Since - Soin: The principle: Since, etc., and other similar 
principles, are employed in various areas of halakha. The 
fundamental principle is that conditions that may develop 
in the future are taken into consideration in determining the 
halakha in the present. Not all of the talmudic Sages agreed 
that the halakha may be determined based upon potential 
future developments, and therefore not all of them accepted 
these principles. 
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As Rav Yosef forgot some of his Torah knowledge due to an illness, 
he questioned the accuracy of his citation of Rav Yehuda. Rav Yosef 
said: Master of Abraham! This reasoning makes that which is 
taught in the Mishna dependent upon that which is not taught, 
as the credibility of one who claims: This is my son, is stated in the 
mishna, while the halakha that a husband’s claim that he divorced 
his wife is accepted is the statement of an amora. 


Rather, if this explanation was stated, it was stated like this: Rav 
Yehuda says that Shmuel says: For what reason did the Sages say 
that one who says: This is my son, is deemed credible with regard 
to rendering his wife exempt from levirate marriage? Since it is in 
his power to divorce her and thereby render her exempt from 
levirate marriage, he is deemed credible with regard to this claim 
as well. 


Rav Yosef said in addition: Now that you said that we say that the 
husband is deemed credible since he has the power to divorce her, 
a husband who says: I divorced my wife, is also deemed credible, 
since it is in his power to divorce her at any time. 


When Rav Yitzhak bar Yosef came from Eretz Yisrael to Babylonia, 
he said that Rabbi Yohanan says: A husband who says: I have 
divorced my wife, is not deemed credible.’ Rav Sheshet waved 
his hand disparagingly, as if to say that Rav Yosef’s statement that 
he is deemed credible since it is in his power to divorce her is gone 
due to Rabbi Yohanan’s statement. 


The Gemara asks: Is that so? Did Rabbi Yohanan actually say 
that? But doesn’t Rabbi Hiyya bar Avin say that Rabbi Yohanan 
says: A husband who says: I have divorced my wife, is deemed 
credible? 


The Gemara answers: That is not difficult. Here, in the statement 
that the husband is not deemed credible, Rabbi Yohanan was refer- 
ring to a retroactive testimony. For example, in a case where he 
testified that he divorced her on a certain date, and it is discovered 
that she engaged in sexual intercourse with another man after that 
date, his testimony is not accepted concerning whether the woman 
is liable to receive punishment; she is not considered to have been 
divorced at the time. This is because it is not in the husband's power 
to divorce her retroactively. 


By contrast, the statement there, where Rabbi Yohanan said that 
the husband's testimony is deemed credible, refers to testimony for 
the future, e.g., where he says that he divorced her on that same day, 
or without specifying a date, in which case his statement is relevant 
only for the future. Since it was in his power to divorce her at that 
time, his testimony is deemed credible; if he dies, she is exempt 
from levirate marriage, and if she engages in sexual intercourse with 
another man, she is not considered to have committed adultery. 


A dilemma was raised before the Sages: If the husband said that 
he divorced his wife on a certain date, as a retroactive testimony, 
what is the halakha concerning his testimony being deemed cred- 
ible and accepted with regard to the future, rendering her divorced 
from that time onward, despite the fact that his claim is not accepted 
with regard to the past? 


NOTES 


A husband who said: | have divorced my wife, is not deemed more advantageous claim [miggo], as he had the ability to divorce 
credible — PA% tox NWY OX AWA Y bya: The Rashbam her, this miggo runs counter to testimony, i.e., the circumstantial 
explains that divorce is usually known to the public, or at least evidence that he did not divorce her. Therefore, his statement is not 
rumors circulate concerning divorce. Therefore although the hus- deemed credible. If the husband claims that he has a child, his wife 
band should be deemed credible since he could have madea is exempt from levirate marriage, as he could have divorced her. 
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The dilemma is based on the following fundamental question: Do 
we divide the husband's statement, accepting that he divorced his 
wife inasmuch as she is considered divorced from that time onward, 
since it is in his power to divorce her now, even though his claim 


that he divorced her in the past is not accepted? Or do we not 
divide the statement, and say instead that his claim is rejected 
altogether, since his claim concerning the past cannot be accepted? 
Rav Mari and Rav Zevid engaged in a dispute with regard to this 
issue. One says that we divide the husband’s statement, and one 
says that we do not divide it. 
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The Gemara asks: In what way is this case different from Rava’s 
statement? As Rava says that if a man says: So-and-so engaged 
in sexual intercourse with my wife," the husband and another 
witness combine to kill him, i.e., to have him sentenced to death 
for adultery. The Gemara infers: He combines with another 


witness to kill him, but not to kill her. The wife is not sentenced 
to death based on this testimony, even if they testified that she 
engaged in sexual intercourse willingly, as a husband is disqualified 
from bearing witness concerning his wife. Evidently, the husband’s 
testimony is divided; his testimony concerning the man is accepted 
even though the testimony concerning his wife’s part in the same 
action is rejected. 


xd Kan tna ja von Na 
wie 


The Gemara answers: With regard to two separate bodies" 
we divide the statement. Therefore the husband’s testimony is 


accepted with regard to the man but rejected with regard to his 
wife. With regard to one body we do not divide it. That is why 
one Sage holds that a husband’s claim that he divorced his wife 
in the past cannot be divided, so that his claim that he divorced 
her would be accepted while his claim as to when he divorced her 
would be rejected. 
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The Gemara relates: There was a certain man, who was presumed 
to have brothers but no children, who was dying. His wife was 
therefore presumed to be obligated in levirate marriage. Those 
with him said to him: To whom may his wife, i.e., your wife, be 


married?" Is she required to enter into levirate marriage, or is she 
permitted to marry whomever she wishes? He said to them: She 
is fit to marry even a High Priest." She is not required to enter into 


levirate marriage. 


To whom may his wife be married - yd mon: The Rash- 
bam explains that the people asked him whether she was 
obligated in levirate marriage. Rabbeinu Hananel explains that 
they were certain that she was obligated in levirate marriage, 
and they asked him which brother he preferred to have enter 
into levirate marriage with her. 


She is fit to marry even a High Priest - 731 xa) xm: The 
reference to a High Priest was clearly an exaggeration, as it is 
prohibited for a High Priest to marry a widow. Furthermore, 
there was no High Priest at the time of this incident. There 
is a discussion among the commentaries as to whether the 


NOTES 


husband meant that she was permitted to marry a common 
priest. The Rashbam explains that the husband meant that his 
wife is not obligated to enter into levirate marriage because 
he had divorced her, and he exaggerated concerning this as 
well, as it is prohibited for a common priest to marry a divorcée 
Rashbam). Others explain that the husband did not mean that 
she is exempt from levirate marriage because he divorced her, 
but because he now had a child. Therefore, it would be permit- 
ed for her to marry a common priest after his death (Rabbeinu 
Gershom Meor HaGola). In addition, there are versions of the 
ext that read: Even a priest, not: Even a High Priest, according 
o which he may not have exaggerated at all. 


HALAKHA 


So-and-so engaged in sexual intercourse with my wife - 
nN by xa nbs wx: If a man states: So-and-so engaged 

in sexual intercourse with my wife, he and one other witness 

can combine to testify concerning the man, thereby having 

him sentenced to death; but he may not testify concerning his 

wife. In the present, when there is no court-imposed capital 

punishment, they can combine to render the man disqualified 

from bearing witness. This is because the husband's testimony 

is divided so that only his testimony with regard to the man is 

accepted, as one's wife is as oneself, and he is disqualified from 

giving testimony concerning her (Rambam Sefer Shofetim, 
Hilkhot Edut 12:2; Shulhan Arukh, Hoshen Mishpat 34:26). 


NOTES 


With regard to two bodies — »513 9a: The Rashbam explains 
that the testimony relates to two different people, the wife 
and the man who engaged in sexual intercourse with her. 
By contrast, the Ritva interprets the expression: Two bodies, 
as referring to two independent elements of the testimony. 
Testimony that includes two independent elements can be 
accepted partially, as it can be treated as two separate testi- 
monies. That is the case in Rava's statement, as the testimony 
that this man engaged in sexual intercourse with the wife is 
independent from the testimony that she engaged in sexual 
intercourse willingly. 
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HALAKHA 


| have divorced my wife, is not deemed credible — »nw13 
Jaa ix AWE ON: Ifa husband claims that he divorced 
his wife, his claim is not accepted; rather, it is considered 
uncertain whether he actually divorced her. Therefore, if his 
wife engages in sexual intercourse with another man, it is 
uncertain if her children have the status of mamzerim; if the 
husband dies, she must perform halitza and not levirate 
marriage. This is the halakha whether he claimed to have 
divorced her on that very day or previously, in accordance 
with Abaye's ruling according to the statement of Rav Yitzhak 
bar Yosef in the name of Rabbi Yohanan. Abaye was not will- 
ing to rely on the Gemara's resolution to the contradiction 
between the two statements in Rabbi Yohanan’s name, and 
Rava accepted this claim (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:5; Shulhan Arukh, Even HaEzer 152:1). 


Presumed by us to have no brothers — mb mq b pina 
pm: If a husband dies without children, and there is no 
presumption that he has brothers, but a rumor circulates tha 
there are witnesses overseas who know that he has brothers, 
the woman must take this into consideration and wait unti 
the witnesses return and are examined by the court before 
she remarries, even if the husband said on his deathbed tha 
he has no brothers, in accordance with Rava's ruling. In Beit 
Shmuel it is added that according to the Rambam, the woman 
must take the rumor into consideration even if it was no 
discussed in court (Rambam Sefer Nashim, Hilkhot Yibbum 
VaHalitza 3:3; Shulhan Arukh, Even HaEzer 157:8). 


There may be witnesses in the north, will she be forbid- 
den — 8m ADK Ya OW: If a woman says that she was 
taken captive but was not raped, even if it is rumored that 
there are witnesses who can testify that she was raped, she 
is permitted to marry a priest unless the witnesses testify 
in court that she was raped, as the halakha is to be lenient 
concerning a captive woman (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 18:23; Shulhan Arukh, Even HaEzer 7:7). 


LANGUAGE 


The north [istan] — jADX: In Aramaic, this term refers to 
the north wind. It apparently derives from Assyrian, where 
it means north. 
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Rava said: With what possibility need we be concerned with 
regard to her? Doesn’t Rabbi Hiyya bar Abba say that Rabbi 
Yohanan says: A husband who says: I have divorced my wife, is 
deemed credible," and she is exempt from levirate marriage? 
Therefore, this woman will be exempt as well. Abaye said to him: 
But when Rav Yitzhak bar Yosef came from Eretz Yisrael, he said 
that Rabbi Yohanan says: A husband who says: I have divorced 
my wife, is not deemed credible." Rava said to him: But didn’t 
we resolve the contradiction, concluding that here Rabbi Yohanan 
was referring to a retroactive testimony and there he was referring 
to testimony for the future? Therefore, according to both versions 
of Rabbi Yohanan’s statement, the husband should be deemed 
credible in this case. 


Abaye responded: But shall we arise and rely on answers in a 
halakhic ruling? Although the contradiction can be resolved in this 
manner, there is no guarantee that this resolution is correct. There- 
fore Rav Yitzhak bar Yosef’s statement should still be taken into 
consideration. Rava subsequently said to Rav Natan bar Ami: Be 
concerned about it." There may be a dispute with regard to this 
issue, as the resolution cannot be relied upon. 


The Gemara relates: There was a certain man who was presumed 
by us, i.e., the court, to have no brothers," and he said at the time 
of his death that he has no brothers. Rav Yosef said: With what 
possibility need we be concerned with regard to his wife, in terms 
of her requiring levirate marriage? For one, he is presumed by 
us to have no brothers, and furthermore, he said at the time of 
his death that he has none. Abaye said to him: But don’t people 
say" that there are witnesses overseas who know that he has 
brothers? Therefore, we should be concerned that this report 
is accurate. 


Rav Yosef responded: In any event, now the witnesses are not 
present before us, so this possibility does not need to be taken 
into account. Isn’t this the same as Rabbi Hanina’s ruling in a case 
where women who were captured and subsequently liberated 
claimed that they were not raped in captivity (Ketubot 23a)? As 
although people said there were witnesses elsewhere who could 
testify that they were raped, Rabbi Hanina says that they were 
permitted to marry a priest, reasoning: Just because there may be 
witnesses in the north [istan],' i.e., in a distant place, will the 
woman be forbidden?" 


NOTES 


| have divorced my wife, is deemed credible — nx nW% 
yatsa "MWK: The explanation of Rava’s proof depends on the 
interpretation of the husband's claim. According to the inter- 
pretation that he meant that he divorced her, Rabbi Yohanan's 
statement provides explicit support for Rava’s lenient ruling. 
Those who explain that he meant that she is exempt from 
evirate marriage because he has a child explain here that Rabbi 
Yohanan’s statement provides proof that a husband's power 
o divorce his wife gives him credibility with regard to the 
consequences of divorce, such as exemption from levirate 
marriage. Therefore his claim that he has children or does not 
have brothers is accepted. 


Be concerned about it - ab wan: The Rashbam explains that 
he contradiction between the two versions of Rabbi Yohanan’s 
statement cannot be ignored, so the woman should not be 
permitted to marry. The Ramah adds that according to this 
reasoning, she must perform halitza, not levirate marriage, as 
the status of her levirate bond is uncertain. Others interpret 
Rava's statement to mean that the case must be investigated 
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further, as the husband's statement should not be relied upon 
alone (Rabbeinu Barukh; Rabbeinu Yona). A third interpretation 
is cited by Rabbeinu Gershom Meor HaGola: Treat the resolu- 
tion to the contradiction strictly and deem the wife exempt 
from levirate marriage. 


Don't people say, etc. -312% NT: There are several versions 
and several interpretations of this statement. Rabbi Avraham 
Av Beit Din explains that there was a rumor that he had broth- 
ers who were overseas. Another explanation is that he was 
rumored to have had brothers, and the possibility was raised 
that there may be witnesses overseas who could clarify the 
matter. Others explain that it was known that there were wit- 
nesses overseas who could testify as to whether or not he had 
brothers (see Rabbi Yitzhak Karkusha). By contrast, the majority 
of the early commentaries maintain that there was a rumor 
that there were witnesses overseas that he had brothers. The 
Ramban adds that the rumor must have been established in 
court; the Rambam apparently disagrees. 
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Abaye said to him: If we were lenient with regard to a captive 
woman, due to, among other reasons, the fact that she makes 
herself repulsive" before the captor so that he will not want to 
rape her, and we assume that she was not raped, should we be 
lenient with regard to a married woman? Rava said to Rav Natan 
bar Ami: Be concerned about it." Do not permit this woman to 
remarry until the matter is clarified. 


§ The mishna teaches that one who says: This is my brother, is 
not deemed credible with regard to his other brothers’ share of 
their father’s inheritance. Rather, the man in question receives a 
portion only from the portion of the one who testified concerning 
him. The Gemara clarifies: And what do the other brothers say? 
If they say: He is our brother, why does the man in question take 
a portion of the inheritance only with the one who testified, from 
his portion, and nothing more? If the other brothers admit that 
he is their brother, they should give him a share of their portions 
as well. Rather, they are saying: He is not our brother. 


The Gemara questions this: Say the last clause of the mishna: If 
property came into the possession of the man in question from 
somewhere else, and he died, the brothers of the one who testi- 
fied shall inherit the man in question's property with him. Why 
should they inherit with him? Didn’t they say to him: He is not 
our brother? 


The Gemara answers: No, it is necessary to state this ruling only 
in a case where they say: We do not know if he is our brother. 
Therefore, they are not obligated to give him a portion of their 
inheritance, as he cannot prove to them that he is their brother. 
Nevertheless, they can claim a portion of his inheritance after his 
death, on the basis of their brother’s testimony. 


Rava says: That is to say that if one says to another: I have one 
hundred dinars in your possession," and the other person says: 
I do not know, he is exempt, similar to this case, where the broth- 
ers who claim that they do not know if this person is their brother 
are not obligated to share their inheritance with him. 


Abaye said: 


Actually, I will say to you that one who responds to a claim that 
he does not know if he owes the one hundred dinars is obligated 
to pay; but here, in the case of the brothers, it is different. The 
brothers are not obligated to share their portion with the man in 
question because the brother who testified is like one who claims: 
Another person has one hundred dinars in your possession. 
Since the claimant is not the one who is owed the money, the other 
party can reject his claim by merely answering that he does not 
know whether he owes him. 


§ The mishna teaches: If the man in question dies, the property 
he received from the father’s inheritance shall return to its place, 
i.e. to the possession of the brother who testified on his behalf, and 
if the man in question received property from elsewhere, it is 
inherited by all the brothers equally. Rava raises a dilemma: With 
regard to the enhancement of the property received by the man 
in question from the portion of the brother who testified, where 
its enhanced value was the result of an enhancement that hap- 
pened naturally, as opposed to one that resulted from exertion, 
what is the halakha? Who inherits it? 


NOTES =—— 
She makes herself repulsive, etc. — ^3) AYDI xn: This 
reason for the leniency is not written in the Rashbam’s version 
of the text. He holds that the main distinction between the 
cases where the possibility of there being witnesses was raised 
is that a captive woman has the presumptive status of being 
permitted to marry a priest, and even if it is prohibited for her 
to marry a priest, her prohibition is relatively minor. This is in 
contrast to the case here, where the woman was rumored 
to be obligated in levirate marriage while she was a married 
woman, and had the presumptive status of being forbidden to 
engage in sexual intercourse with another man, a more severe 
prohibition (see Rabbeinu Yona). The version of the text before 
he geonim and the Rif includes the reason that she makes 
erself repulsive, and the Ramban maintains that this is, in fact, 
he main distinction between the cases. 


Be concerned about it - ay wan: In this case too, the inter- 
pretations of this statement vary: The woman is permitted to 
remarry only following halitza (Rashbam); the court should 
wait for the witnesses to return (Rid); or the court should inves- 
igate whether the husband had brothers overseas (Rabbi 
Avraham Av Beit Din). 


HALAKHA 


| have one hundred dinars in your possession, etc. — b ma 
^3 JPA: If one claims that another owes him one hundred 
dinars, whether as result of a loan, a deposit, or theft, and the 
other claims that he has no knowledge of the debt, the latter 
takes an oath of inducement that he does not know and is 
exempt from payment. If he wishes to fulfill his obligation 
toward Heaven, he must pay (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 1:8; Shulhan Arukh, Hoshen Mishpat 75:9). 
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HALAKHA 


With regard to enhancement that reaches shoulders — 
pons) yaa mawa: In a case of two brothers, Reuven 
and Shimon, where Reuven claims that Levi is their 
brother and Shimon does not concede, the halakha is 
that Levi receives a portion of their father’s inheritance 
from Reuven’s portion, and if Levi then dies his portion 
returns to Reuven. In this case, if Levi's portion appreci- 
ated before his death due to enhancement that reaches 
shoulders, e.g., grapes that are ready for harvesting, the 
enhanced value is divided between Reuven and Shimon, 
just like the property of Levi that he received from else- 
where. This is the halakha whether Levi had to expend 
effort to grow the grapes, or whether the enhanced 
value of the grapes happened naturally without Levi's 
involvement, in accordance with the version of the 
Gemara accepted by the Rambam and Shulhan Arukh 
(see Sma). If the grapes are not yet ready for harvesting, 
they belong to Reuven. The Maggid Mishne explains 
that since the Gemara’s dilemma remained unresolved, 
Reuven has the advantage, since he makes a definite 
claim and Shimon makes a questionable claim, and 
in the laws of inheritance the definite claim has the 
advantage (Rambam Sefer Mishpatim, Hilkhot Nahalot 
4:8; Shulhan Arukh, Hoshen Mishpat 280:3). 


One who died, and a dayetikei is found bound to his 
thigh, etc. — sp tay by TOP PYT meyin naw 1: 
f one dies and a deed of gift is found bound to his thigh, 
he deed is disregarded, even if it was signed by wit- 
nesses who performed an act of acquisition to enhance 
he power of the recipient (see Sma), as the person may 
have reconsidered before his death. If he transferred the 
deed to another person, it is effective, whether or not the 
recipient of the deed is one of his heirs, according to the 
principle that the instruction of a person on his death- 
bed is heeded (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 9:24; Shulhan Arukh, Hoshen Mishpat 250:25). 


Which deed of gift of a healthy person is considered 
like the deed of gift of a person on his deathbed - ix 
YN DIV Dans MW KI NIN NI: If the phrase: 
From today and after my death, is written in a deed of 
gift by a healthy person, though he cannot renege on 
the gift, the property is acquired by the recipient only 
after the death of the giver, in accordance with Abaye's 
interpretation of the baraita (see Rashbam). As explained 
by Rabbeinu Tam, if it is written that the transaction 
takes effect: From today unless | change my mind before 
my death, the gift is treated like that of a person on his 
deathbed in its entirety; the giver can renege on the gift 
even with regard to the property itself (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 12:14; Shulhan Arukh, 
Hoshen Mishpat 257:6). 


LANGUAGE 


Will written by a person on his deathbed [dayetikei] - 
prt: From the Greek Sta81jKn, diatheké, meaning 
will. 
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The Gemara elaborates: With regard to enhancement that reaches 
shoulders," i.e., ripe produce that needs only to be harvested from 
the field, do not raise the dilemma, as it is considered like property 
that came into his possession from elsewhere. It is not considered 
part of the land that was given to him by the brother who testified, 
and it is therefore divided among all the brothers. Rather, let the 
dilemma be raised with regard to enhancement that does not reach 
shoulders, and is not considered separate from the ground, such as 
a palm tree that thickened, or land that yielded silt. What is the 
halakha in this case? Is the enhancement included in the property 
itself, or is it considered separate property? The Gemara comments: 
The dilemma shall stand unresolved. 


MI S H N A With regard to one who died, and a will writ- 


ten bya person on his deathbed [dayetikei]' 
is found bound to his thigh," which clearly indicates that it was 
written by him and was not forged, this is nothing." The will is not 
valid, as he did not give it to anyone, and he may have reconsidered. 
If he transferred ownership of the will to the designated recipient 
through another person, whether one of the heirs" or whether not 
one of the heirs, his statement stands. 


GEMARA The Sages taught ( Tosefta 8:10): Which deed 


is considered a dayetikei, and is collected by 
the designated recipient after the death of the giver? Any deed in 
which it is written: This will be to stand and exist" after my death. 
And which type is considered a deed of gift? Any deed in which it is 
written: From today and after my death." 


The Gemara asks: Is it considered a deed of gift only if the expression: 
From today and after my death, is written, whereas if it is written 
only: From now, it is not considered a deed of gift? Abaye said 
that this is what the baraita is saying: Which deed of gift of a 
healthy person is considered like the deed of gift of a person on 
his deathbed," in that the recipient acquires it only after the death 
of the giver? Any deed in which it is written: From today and after 
my death. 


NOTES 


With regard to enhancement that reaches shoulders, etc. — 
>) pans) wya nawa: The Rashbam explains that this refers 
o enhancement caused by the shoulders, i.e., physical labor, 
of the man in question. Accordingly, the ultimate dilemma is 
not only with regard to enhancement that cannot be separated 
rom the property itself, but also to enhancement that did no 
involve effort on his part. The examples mentioned, namely a 
palm tree that thickened and land that yielded silt, lend suppor 
o this explanation. 

By contrast, almost all of the other commentaries interpre 
he expression: Enhancement that reaches shoulders, to refer 
o ripe produce that can be harvested and carried on one's 
shoulders; since it no longer needs the earth, it is not considered 
part of it. Since a palm tree that thickened or land that yielded 
silt do not serve as counterexamples to produce that is ready 
to be harvested, it is apparent that these commentaries did 
not have the version of the text that provides the examples 
mentioned in the standard version of the Gemara (Ri Migash; see 
Ritva and Ran). 


This is nothing - bp AK It I: The Rashbam explains that 
a will has the legal status of a deed of transfer, but it does not 
enable the designated recipient to acquire the property before 
he receives the deed. Since the recipient did not receive it during 
the person's lifetime, and the deed is not effective after his death, 
the deed is meaningless. The Rashbam adds that the halakha that 
the will of a person on his deathbed has the legal status of a trans- 
ferred deed is a rabbinic ordinance that applies only to his oral 
instructions and not to a written document. Other commentaries 
disagree, maintaining that a written will has the same status as an 
oral one, but in this case it is invalid because the person did not 
transfer the deed to anyone or tell anyone that he desires that it 
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be fulfilled. Therefore, there is concern that he reconsidered after 
writing it (Ri Migash; see Rabbi Avraham Av Beit Din). 


Whether one of the heirs, etc. — 11 pwin pa pa: The Rash- 
bam explains that the case is where the person on his deathbed 
instructs another to acquire the property mentioned in the will 
on behalf of a third party, regardless of whether that third party 
is the one mentioned in the will. Others explain that even if the 
one who is asked to transfer the will is one of the legal heirs, and 
is instructed to perform an act of acquisition for another person, 
the acquisition is valid, and the deed is considered to have left 
the giver's possession and acquired by the person mentioned in 
the will (Ra’avad; see Rashba and Josefot Yom Tov). 


This will be to stand and exist — nih opa xan xT: Dayetikei 
is interpreted as an acronym for da tehe lemeikam, meaning: This 
will stand. The Rashbam interprets this statement as a confirma- 
tion of the will (see also Ri Migash; Rambam’s Commentary on 
the Mishna). Rabbeinu Tam, citing the Tosefta (8:10), explains 
that the one writing the will declares that he is writing it with 
the intention of recovering and continuing to live, and not out 
of resignation to death. 


From today and after my death - Ana anh Dirt: Rabbeinu 
Gershom Meor HaGola explains that this means: The gift will enter 
your possession today, but the transfer will be completed only 
after my death. The Rashbam, citing the Gemara (136a), explains 
that the recipient acquires the item itself immediately and its 
profits after the death of the giver. Rabbeinu Tam, cited in Tosafot, 
explains the expression to mean: This gift is hereby yours from 
today, if | do not change my mind until my death. He adds that in 
different places in the Talmud the phrase has different meanings 
(see Sefer HaYashar). 
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§ Rabba bar Rav Huna was sitting in the balcony of Rav’s 
study hall, and sat and said in the name of Rabbi Yohanan: If 
there is a person on his deathbed who says: Write a deed of 
transfer, granting property of mine to another, and give with it 
one hundred dinars to so-and-so, and he then died," one does 
not write and give it. This is because perhaps he resolved to 
transfer it to him only with a deed of transfer, and since the 
deed was not written in his lifetime it cannot be written after 
his death, as a deed of transfer is not effective after the death 
of the owner. 


Rabba bar Rav Huna continued that when Rabbi Yohanan stated 

this halakha, Rabbi Elazar said to the other Sages: Heed this 

halakha; it is correct. Rav Sheizevi said: That is not what hap- 
pened; Rabbi Elazar is the one who said this halakha, and it was 

Rabbi Yohanan who said to them: Heed this halakha. 


Rav Nahman bar Yitzhak said: It is reasonable to say that the 
incident was in accordance with the version presented by Rav 
Sheizevi. Granted, if you say that Rabbi Elazar said the halakha, 
Rabbi Yohanan needed to affirm the ruling of Rabbi Elazar. 
But if you say that Rabbi Yohanan was the one who said it, 
did Rabbi Elazar need to affirm the ruling of Rabbi Yohanan, 
his teacher? 


And furthermore, come and hear proof that Rabbi Elazar was 
the one who said this halakha, from another statement of his, as 
Ravin sent a message in the name of Rabbi Abbahu: Know 
that Rabbi Elazar sent a ruling to the exile in the name of our 
teacher, stating that if there is a person on his deathbed who 
says: Write a deed of transfer and give with it one hundred 
dinars to so-and-so, and he then died, one does not write and 
give it. This is because perhaps he resolved to transfer it only 
with a deed of transfer, and since the deed was not written in his 
lifetime it cannot be written after his death, as a deed of transfer 
is not effective after the death of the owner. And Rabbi Yohanan 
says: This ruling is correct; however, the wording of the deed 
should be examined. 


The Gemara asks: What did Rabbi Yohanan mean by saying 
that the wording should be examined? The Gemara answers: 
When Rav Dimi came from Eretz Yisrael to Babylonia, he stated 
two halakhot. The first was that a dayetikei cancels a previous 
dayetikei." The second explains the examination to which Rabbi 
Yohanan was referring: If there is a person on his deathbed who 
said:" Write a deed of transfer and give with it one hundred 
dinars to so-and-so, and he then died, the court must see 
what his intention was in instructing the other person to write 
a deed of transfer; if it was to enhance the recipient’s power by 
writing a document proving that he was given the gift, one writes 
the document even after his death, as he intended to give the 
money anyway. But if not, rather it was the giver’s intention to 
transfer the gift specifically through a deed of transfer, one 
does not write it and give the money, as a deed of transfer is 
not effective after the death of the owner. 


Rabbi Abba bar Memel raises an objection from a baraita: If 
there is a healthy person who said:™" Write a deed of transfer 
and give with it one hundred dinars to so-and-so, and he then 
died, one does not write and give it. Rabbi Abba bar Memel 
inferred: But if a person on his deathbed states this request, 
one writes and gives it. He raises the objection and he resolves 
it: The ruling of that baraita is in a case where he was enhancing 
the recipient’s legal power by writing him a document of proof. 


The Gemara explains: What are the circumstances under which 
it is apparent that he was enhancing his legal power? 
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NOTES 


And he then died - mas: According to the Rashbam 
and the Rambam, if the deed was written and given 
before his death, the transfer is effective. Other early 
commentaries claim that since the gift was meant as a 
will, it cannot be transferred with a deed of transfer, as 
property given through a will is acquired by the recipi- 
ent only after the death of the giver, whereas a deed o 
ransfer is effective only if given in the giver’s lifetime. 
These commentaries reason that one who orders that a 
deed of transfer be written is clearly not concerned tha 
he will die before it is written (Rabbi Avraham Av Beit 
Din) and that the rabbinic ordinance that the bidding 
of a person on his deathbed is equivalent to a deed o 
ransfer was instituted only so that he will not become 
distressed as a result of the concern that his affairs wil 
not be settled (Ritva). 


A healthy person who said, etc. — 131 Waxw N2: 
A healthy person certainly intended to transfer the 
property with the deed of transfer, as his instruction 
cannot cause his property to be transferred after 
his death, as it would for a person on his deathbed. 
Therefore, if he dies, the deed may not be written 
(Rashbam). 


HALAKHA 


A dayetikei cancels a dayetikei — nt nbvan DT: 

If a person on his deathbed wills his property to a cer- 
tain person, and subsequently wills it to another, the 
latter acquires it. A person on his deathbed can change 
his will several times before he dies (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 9:15; Shulhan Arukh, 
Hoshen Mishpat 250713). 


A person on his deathbed who said, etc. - yva 23W 
"131 Vaxw: Ifa person on his deathbed instructs that his 
property be given to a specific person and that a deed 
be written for the gift, and he dies before the deed 
was written, one may not write the deed or give the 
property to the designated recipient, as the deceased 
may have resolved to transfer it to him only with a 
deed of transfer, which is not effective after the death 
of the owner (see Ra’avad). If the owner merely meant 
to enhance the power of the recipient by giving him a 
written document, e.g. if he said: Give him the property 
and write a deed for him as well, it is given to him 
even if the owner died before the deed was written, in 
accordance with Rav Dimi's statement. The Sma notes 
that if the deed was given to the recipient before the 
death of the giver, he thereby acquires the property 
in any event (Rambam Sefer Zekhiya UMattana 8:12; 
Shulhan Arukh, Hoshen Mishpat 250718). 


A healthy person who said, etc. - 131 vaxw xa: Ifa 
healthy person said: Write a deed of transfer and give 
with it one hundred dinars to so-and-so, and he then 
died, one may not write and give it, even if, by requir- 
ing the deed of transfer, he merely meant to enhance 
the recipient's legal power. Some authorities rule that 
if he did not request the writing of a deed of transfer, 
but rather merely said: Give one hundred dinars to 
so-and-so, and died, the money should be given to 
the designated recipient, as it is a mitzva to fulfill the 
statement of the dead (Rabbeinu Yona). The Ramah 
rules that it is not a mitzva in this case, unless the giver 
deposited the money with another on the recipient's 
behalf (Shulhan Arukh, Hoshen Mishpat 250:23). 
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HALAKHA 


Who writes a document granting his property to his 
sons — va) vp anid: With regard to a deed of gift of 
a healthy person in which it is written that a certain indi- 
vidual will receive a property after the death of the giver, 
the halakha depends on the circumstances. If the date is 
written in the deed, whether at the beginning or the end 
(Sma), and the giver was still alive at the time, the gift is 
valid, as the mention of the date proves that the giver's 
intention is to transfer the ownership immediately, even 
if the act of acquisition is not mentioned. It is considered 
as though the phrase: From today and after my death, is 
written in the deed. 
The Rema, citing the Ramah, writes that if it is written 
hat the recipient will receive the property thirty days after 
he writing of the deed, the mention of the date does not 
prove that the giver intends to transfer ownership imme- 
diately, as it serves only to indicate the date on which the 
ransfer will be completed. Therefore, if the owner dies 
within the thirty days the transaction does not take effect, 
unless the phrase: From today and after my death, is writ- 
en (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 12:15; 
Shulhan Arukh, Hoshen Mishpat 258:1, and 258:2 in the com- 
ment of Rema). 


= 


If one writes a document granting his property to his 
son after his death - inin ax i339 way anian: If one 
writes a document granting his property to his son after 
his death, the son attains ownership of the property itself 
on the date mentioned in the document, and the rights to 
the produce belong to the father until his death. During the 
father's lifetime, neither can sell the property on his own, 
due to the share of the other; but they can sell it together 
(Beer HaGola, citing Rashbam). If the father does try to sell 
it, he sells only the produce of the land, even if he then 
reacquires his son's portion (Rema, citing Nimmukei Yosef). 
From the time the father dies, the son or his heirs can repos- 
sess the produce from the purchaser. If the son sells the 
property, the purchaser receives it only after the death of 
the father (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
12:13; Shulhan Arukh, Hoshen Mishpat 257:1, 3—4; see 211:5). 


From today and after my death, it is a bill of divorce but 
not a complete bill of divorce — ix ba AN and oan 
v3: If a husband said to his wife: This is your bill of divorce 
from today and after my death, or: From now and after my 
death, and he dies, it is uncertain whether she is divorced. 
She must perform halitza and not levirate marriage, as 
perhaps by saying: After my death, the husband intended 
to retract his declaration that she is divorced immediately, 
and divorce cannot take effect after the husband's death 
(Rambam Sefer Nashim, Hilkhot Geirushin 9:14; Shulhan 
Arukh, Even HaEzer 145:3). 


BACKGROUND 

Performs halitza - nyin: Halitza is the ceremony that 
frees the widow of a man who died without children from 
the obligation to marry one of her deceased husband's 
brothers and allows her to remarry (see Deuteronomy 
25:7-10). The term halitza is derived from the central ele- 
ment of this ceremony, which involves the removal by 
the widow of a special sandal from the foot of one of her 
deceased husband's brothers, described in the verse with 
the words “and remove [vehaletza] his shoe”(Deuteronomy 
25:9). Halitza must be performed in the presence of a rab- 
binical court. The halakhot governing this ceremony are 
discussed in detail in tractate Yevamot. 
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It is as Rav Hisda says that if it is written in the will: And we 
acquired it from him through an act of acquisition in addition 
to this gift, this formulation does not cancel the will’s power to 
take effect after the person’s death, as the intention of referring 
to it as a gift is merely to enhance the legal power of the recipient 
by confirming the transfer through an act of acquisition. Here 
too, in a case where he says: Write and sign a document as well, 
and give it to him, it is apparent that his request is to enhance the 
legal power of the recipient by writing a document in addition to 
transferring the gift itself. 


It was stated that Rav Yehuda says that Shmuel says that the 
halakha is that one writes a document and gives the money in 
this case. And Rava says similarly that Rav Nahman says that the 
halakha is that one writes a document and gives the money in 
this case. 


A health ON 
MISHNA eart Y PEOR W Owais aruman 


granting his property to his sons" in his 
lifetime, but wishes to continue to derive benefit from it until his 
death, must write: I give the property from today and after my 
death." This is the statement of Rabbi Yehuda. Rabbi Yosei says: 
He need not write: From today and after my death; it is sufficient 
for him to write that the transfer will take effect after he dies. 


If one writes a document granting his property to his son from 
today and after his death," the father cannot sell the property 
because it is written as granted to the son, and the son cannot 
sell it because it is still in the possession of the father with regard 
to using the property and consuming its produce. 


If the father sold the property, it is sold to the purchaser inasmuch 
as he may use it and consume its produce until the father dies, at 
which point it belongs to the son. If the son sold it during his 
father’s lifetime, the purchaser has no right to use it until the 
father dies. 


C EMARA And ifhe wrote: I give the property from 


today and after my death, what of it? 
Didn’t we learn in a mishna (Gittin 72a): If a husband said to 
his wife: This is your bill of divorce from today and after my 
death, it is a bill of divorce but not a complete bill of divorce, ™ 
and therefore if he dies without children his wife performs the 
ritual through which a woman is freed of her levirate bonds 
[halitza],° as perhaps the bill of divorce is invalid and she is bound 
by the levirate bond and may not remarry without first performing 
halitza. But she does not enter into levirate marriage, as perhaps 
the bill of divorce is valid, and it is forbidden for a divorcée to 
marry her former husband’s brother. 


NOTES 


From today and after my death - anv anh Div: If one 
writes: After my death, the deed is not effective, as once he 
dies the property belongs to his legal heirs, and he no longer 
has the power to give it to someone else. The gift of a person on 
his deathbed is an exception, as the Sages gave him the legal 
power to transfer his property after his death. 
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A bill of divorce but not a complete bill of divorce — ba iyx1 ba: 
It is uncertain whether the husband's intention was for the bill of 
divorce to take effect today and is therefore a valid bill of divorce, 
in which case the wife has no levirate bond and is forbidden to 
marry her brother-in-law, or if his intention was that it should 
take effect after his death and is therefore invalid. In such a 
case, after he dies the wife is a widow and has a levirate bond. 
Therefore, she may not enter into levirate marriage, but must 
perform halitza to release herself of the possible levirate bond. 
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The Gemara answers: There, we are uncertain" if the expression: 
And after my death, is meant as a condition, i.e., if I die you will be 
divorced retroactively from today, or if it is a retraction of the state- 
ment: From today, meaning that the divorce would take effect only 
after his death, which would render it invalid. But here, in the case 
of a deed of gift, there is no contradiction in the statement, as this is 
what the father is presumably saying to him: Acquire the property 
itself today, and the produce after my death. 


§ The mishna teaches: Rabbi Yosei says that he need not write: 
From today and after my death. The Gemara relates: Rabba bar Avuh 
was sick, and Rav Huna and Rav Nahman entered to visit him. Rav 
Huna said to Rav Nahman: Ask him" whether the halakha is in 
accordance with the opinion of Rabbi Yosei or the halakha is not 
in accordance with the opinion of Rabbi Yosei. Rav Nahman said 
to Rav Huna: I do not know Rabbi Yosei’s reasoning; can I ask him 
about the halakha? Rav Huna said to Rav Nahman: You ask him if 
the halakha is in accordance with his opinion or not, and I will tell 
you his reasoning afterward. 


Rav Nahman asked Rabba bar Avuh. Rabba bar Avuh said to him 
that this is what Rav says: The halakha is in accordance with the 
opinion of Rabbi Yosei. After they left, Rav Huna said to Rav 
Nahman that this is Rabbi Yosei’s reasoning: He says that writing: 
From today and after my death, is unnecessary because the date 
written in a document proves when it takes effect. The Gemara adds: 
That is also taught in a baraita (Tosefta, Ketubot 8:4): Rabbi Yosei 
says that he need not write: From today and after my death, because 
the date written in a document proves when it takes effect. 


§ Rava asked Rav Nahman: In a case where the father performed 
an act of transfer, transferring his property to his son after his death, 
what is the halakha?™' Is it still necessary to write: From today 
and after my death? Rav Nahman said to him: In a case where he 
performed an act of transfer, he need not write: From today and 
after my death. 


Rav Pappi said: There is a case of transfer where he needs to write: 
From today and after my death, and there is a case of transfer where 
he does not need to do so. If it is written in the deed that he trans- 
ferred it to him and we, the witnesses, acquired it from him," he 
does not need to write: From today and after my death. But if the 
statement is written in the opposite order: We acquired it from him 
and he transferred it to him, he still needs" to write: From today 
and after my death. 


Rav Hanina of Sura objects to this distinction: Is there anything 
that we, the Sages, do not know, and the scribes know? The distinc- 
tion between the two opposite orderings of the above statement was 
unknown to the Sages. The Gemara relates that the Sages asked 
Abaye’s scribes and they knew the distinction, and they asked 
Rava’s scribes and they also knew the distinction. 


Rav Huna, son of Rav Yehoshua, said: Whether the wording is he 
transferred it to him and we acquired it from him, or whether it 
is we acquired it from him and he transferred it to him, he need 
not write: From today and after my death, as the act of transfer is 
mentioned in any event. And Rabbi Yehuda and Rabbi Yosei in the 
mishna disagree whether the phrase: From today and after my death, 
is necessary only with regard to a case where the deed merely states: 
This is a record of the proceedings that took place in our presence, 
without any mention of an act of transfer. 


In a case of transfer, what is the halakha — m AKXapAa: If one 
writes a deed of gift to take effect after his death and performs 
an act of transfer, the recipient attains ownership of the property 
itself immediately, even if the deed of gift does not mention the 


HALAKHA 


date. This is in accordance with Rava’s statement in the name 
of Rav Nahman, according to the explanation that it applies to 
Rabbi Yosei’s opinion as well, in the case of a deed of gift in which 
the date is not written (Shulhan Arukh, Hoshen Mishpat 258:2). 


NOTES 

There we are uncertain — b xpa ON: Since a divorce 
cannot take effect in stages, the statement: From today 
and after my death, is considered self-contradictory 
and is therefore treated as a divorce of uncertain status. 
Concerning a transfer of property, the ownership and 
the right of use can be transferred in separate stages, so 
there is no contradiction. 


Ask him - maa »a: Even though Rav Nahman was 
much younger than Rav Huna and was his student, since 
Rabba bar Avuh was ill Rav Huna did not want to ask him 
the question. Therefore, he asked Rav Nahman, who was 
loved by Rabba bar Avuh and may even have been his 
son-in-law, to ask the question instead. 


In a case of transfer, what is the halakha — mapa 
qm: The Rashbam and other commentaries maintain 
hat this dilemma is raised according to Rabbi Yehuda’s 
opinion, although the halakha is in accordance with 
Rabbi Yosei’s opinion. Other commentaries (Rabbeinu 


+ 


Tam; Rabbeinu Yitzhak) explain that it is raised according 


o Rabbi Yosei’s opinion as well, in a case where the date 
is not written in the deed. 

The reason it might be unnecessary to write: From 
oday and after my death, in this case is that an act of 
ransfer indicates that the transfer is intended to take 
effect immediately (Ri Migash; see Ramban). 


He transferred it to him and we acquired it from him - 
II FPP: Some commentaries explain that the two 
statements are written sequentially to emphasize the 
significance of the act of transaction. The Rashbam 
rejects this interpretation, reasoning that if the two 
statements are written together, the order is inconse- 
quential. He explains that the statement: He transferred 
it to him, is written at the beginning of the deed, indicat- 
ing that the owner instructed that an act of acquisition 
be performed, and the statement: And we acquired it 
from him, is written at the end, meaning that the act 
was performed. The combination of the two statements 
emphasizes the significance of this act. 


We acquired it from him and he transferred it to him, 
he needs — P% mmp mI KII: The Meiri explains 
that this is not the standard formulation, so the signifi- 
cance of the act of transfer is uncertain. The Rashbam 
explains that when the statements are written in this 
order, the statement that the owner transferred it to him 
is merely a statement that the acquisition was performed, 
and does not serve to emphasize the importance of 
the act. 
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Daf136 Amudb 


NOTES = —W— 
The purchaser did not acquire — np mp x: According 
to the opinion of Rabbi Yohanan, who inherits the property 
after the father’s death? The Rashbam holds that even 
though the sale did not take effect, the son lost his right 
to the property when he sold it, and it is inherited by the 
father’s other sons, not the heirs of that son. Other early 
commentaries maintain that he did not lose his right, and 
all the sons inherit the property, including the heirs of that 
son (see Tosafot). 


The recitation of the first fruits - 033 KPA: It is a 
mitzva by Torah law to bring to the Temple the first fruits 
from the seven species for which Eretz Yisrael was praised 
(Deuteronomy 26:1-11). The halakhot of this mitzva are 
detailed in tractate Bikkurim. At the Temple, a ceremony 
takes place in which a priest lifts the basket with the fruit, 
the Levites sing, and the one who brought the fruit recites 
the verses in the Torah pertaining to this occasion. It was 
established that the verses are recited only if the wording 
is an accurate representation of the situation of the one 
reciting them. There are several types of people who are 
obligated to bring the first fruits to the Temple but do not 
recite the verses, e.g., a woman, a tumtum, a steward, and 
an agent. According to the opinion of Reish Lakish, one 
who sells the rights only to the produce of his field falls 
into this category. 


Brings but he does not recite — N17 iy x2: The Rash- 
bam holds that he does not recite the verses because 
the expression “The land that You, the Lord, have given 
me” (Deuteronomy 26:10) does not apply to him; but he 
is obligated to bring the fruit to the Temple because the 
definition of the mitzva, namely, “You shall take of the first 
of all the fruit of the ground, which you shall bring in from 
your land” (Deuteronomy 26:2), does apply to him. Josafot 
counter that this is a contradiction; if the former verse does 
not apply to him neither does the latter, as both refer to 
his land. Therefore, they claim, by Torah law this person 
is exempt from the mitzva entirely, and he is obligated 
only due to a rabbinic ordinance. The Sages instituted 
hat he should bring the fruit without reciting the verses 
because the verse (Deuteronomy 26:10) does not apply 
o him, or in order to emphasize that by Torah law these 
are not considered first fruits, and one is obligated to tithe 
hem (see 82a). 
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Rav Kahana said: I stated this halakha in the presence of Rav 
Zevid of Neharde’a, and he said to me: You teach it like this, i.e., 
as a question and answer followed by a dispute; we teach it like this, 
i.e. as a single, unbroken statement: Rava says that Rav Nahman 
says that in a case where transfer is mentioned in the deed, the 
owner need not write: From today and after my death. This is the 
halakha whether the wording is he transferred it to him and we 
acquired it from him, or whether the wording is we acquired it 
from him and he transferred it to him; he need not write: From 
today and after my death. They disagree only with regard to a case 
where the wording is: This is a record of the proceedings that took 
place in our presence. 


§ The mishna teaches that if one writes a document granting his 
property to his son from today and after his death, neither he 
nor the son can sell the property. It was stated that in a case where 
the son sold the property during the father’s lifetime, and then 
the son died during the father’s lifetime, after which the father 
died as well, 


Rabbi Yohanan says: The purchaser did not acquire’ the property, 
and Reish Lakish says: The purchaser acquired" the property. 


The Gemara explains their reasoning: Rabbi Yohanan says that the 
purchaser did not acquire the property because he holds that 
ownership of the rights to use an item and the profits it engenders 
is considered to be like ownership of the item itself. Even though 
the property itself did not belong to the father, it is as though the 
father owned the property, because all of the produce belonged 
to him in practice. Therefore, the son’s sale can take effect only 
after the father’s death. If the son dies first, since he never attained 
ownership, his sale can never come to fruition. 


And Reish Lakish says: The purchaser acquired the property, 
because he holds that ownership of the rights to use an item and 
the profits it engenders is not considered to be like ownership of 
the item itself. Therefore, the father’s rights do not prevent the son, 
who owns the property itself, from selling it, and eventually the 
purchaser receives full rights to it. 


The Gemara asks: But didn’t they already engage in a dispute 
concerning this issue one time? As it was stated: With regard to 
one who sells his field for just its produce, meaning that he retains 
ownership over the field itself and he sells the rights to all of its 
produce to someone else, Rabbi Yohanan says: The purchaser 
brings first fruits from this field to the Temple and recites the 
verses in the Torah associated with the bringing of the first fruits," 
in which he thanks God for: “The land that You, Lord, have given 
me” (Deuteronomy 26:10). And Reish Lakish says: The purchaser 
brings the first fruits, but he does not recite™ the verses, since 
it is not his field. 


The purchaser acquired — pb map: If one writes a document 
granting his property to his son, specifying that the son attain 
full ownership of it after his death, and the son sells it during 
his father's lifetime, and the son predeceases the father, the 
purchaser receives the property after the father’s death, as the 
father owns only the rights to the produce of the property and 
is not considered the owner of the property itself (see Sma). The 
Gemara in tractate Yevamot (36b) rules in accordance with the 


HALAKHA 
Brings but he does not recite — KY Yg) I: If one sells the 
rights to the produce of his field, the purchaser brings its first 
fruits but does not recite the verses associated with the first fruits, 
as ownership of the rights to the produce is not considered like 
ownership of the land itself; he therefore cannot recite: “The land 
that You, the Lord, have given me” (Deuteronomy 26:10). This is 
in accordance with the opinion of Reish Lakish (Rambam Sefer 
Zera'im, Hilkhot Bikkurim 4:6). 


opinion of Reish Lakish (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 12:13; Shulhan Arukh, Hoshen Mishpat 257:5). 
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The Gemara explains the reason behind the dispute: Rabbi Yohanan 
says he brings the first fruits and recites the verses because he main- 
tains that ownership of the rights to use an item and the profits it 
engenders is considered to be like the ownership of the item itself. 
Even though the field itself does not belong to him, it is as ifhe acquired 
the field because all of the produce belongs to him in practice. And 
Reish Lakish says that he brings the first fruits and does not recite 
the verses because he holds that ownership of the rights to use an item 
and the profits it engenders is not considered to be like the owner- 
ship of the item itself. Why was it necessary for them to engage in a 
dispute concerning this issue twice? 


The Gemara answers: It was necessary for the dispute to be stated 
also in the context of one who sells his father’s property and then dies. 
This is because Rabbi Yohanan could have said to you that although 
in general ownership of the rights to use an item and the profits it 
engenders is considered to be like the ownership of the item itself, 
here it was necessary to emphasize this principle, because it might 
enter your mind to say that with regard to a father and son, the father 
presumably waived his rights in the property itself. Rabbi Yohanan 
teaches us that even in this case, the father’s ownership of the rights 
to use an item and the profits it engenders is considered to be like the 
ownership of the item itself. 


And Rabbi Shimon ben Lakish could have said that although in 
general ownership of the rights to use an item and the profits it 
engenders is not considered to be like the ownership of the item 
itself, as one who sells the produce of his field retains full ownership 
of the land itself, here it was necessary to emphasize this principle, as 
it might enter your mind to say that in any sale concerning oneself, 
even vis-a-vis his son, one grants preference to himself. Accordingly, 
if one grants the property itself to his son, reserving the rights to the 
produce for himself, he retains the rights to the property itself as 
well. Reish Lakish teaches us that he does not retain the rights to 
the property. 


Rabbi Yohanan raised an objection to the opinion of Reish Lakish 
from a baraita ( Tosefta 8:4): If one states: My property will go to you 
after my death for your use during your lifetime, and after you die, 
so-and-so will inherit the property, and after the one who inherits 
after you dies, so-and-so will inherit the property, in this case, when 
the first recipient dies, the second acquires it, and when the second 
dies, the third acquires it. 


If the second dies during the lifetime of the first, the property 
returns after his death to the heirs of the first, and does not go to the 
third designated recipient, as his right was to inherit it from the second, 
who never received it. 


And if it is so that ownership of the rights to use an item and the 
profits is not considered to be like ownership of the item itself, the 
baraita should have stated that the property returns to the heirs of 
the giver, as the first and second recipients received only the right 
to use the property and enjoy its profits during their lifetimes, after 
which it was designated to be transferred to others. Therefore, in a case 
where the transfer does not apply, the property should return to the 
possession of the one who owns the property itself, namely the giver 
and his heirs. 


Reish Lakish said to him: Rav Hoshaya already interpreted in Baby- 
lonia that a case of after you, i.e., where the owner said to the recipient: 
After you die so-and-so will inherit the property, is different,’ as the 
giver intended to grant full ownership of the property to the first recipi- 
ent as well, including both the rights to the produce and the property 
itself. And Rabba bar Rav Huna also raised this contradiction before 
Ray, and Rav said in response: After you, is different. 


The Gemara asks: But isn’t it taught in another baraita that if the 
second designated recipient dies before the first, after the death of the 
first the property returns to the heirs of the giver?" 


bp ITN pis BAVA BATRA ` PEREK VIII : 136B 


NOTES 

After you, is different — 3x% PNN: The expression: 
After you die, can be understood to mean: What you 
leave after you die. In other words, the first receives 
full ownership of the property, with the qualification 
that if the asset is not sold, it enters the possession of 
the second after the death of the first, as explained 
on 137a. 


But isn’t it taught that the property returns to the 
heirs of the giver — pia wi) sry sanm: The Rash- 
bam explains this as an objection to Rabbi Yohanan's 
statement: If there is an opinion among the tanna‘im 
that even in a case of: After you, the owner of the 
rights to the produce is not considered the owner 
of the property, certainly in other cases where one 
owns the rights to the produce but not the property 
itself, he is not considered the owner of the property. 
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Perek VIII 
Daf 137 Amuda 


HALAKHA 

My property is given to you, and after you, to so-and-so, 
etc. — 13) nba PNI y 13): If one on his deathbed says: 
My property is given to so-and-so, and after he dies, to 
so-and-so, the second one receives only what remains of 
the property after the first dies. The first may not sell the 
property or give it away; rather, he may enjoy the benefits 
of the property until he dies, and then the second receives 
it. If the first sold the property or gave it away anyway, the 
second cannot repossess it from the purchasers, as he does 
not have any fundamental right to the property, other than 
his right to receive what remains after the first dies. Anyone 
who advises the first to sell the property or give it away 
is considered a wicked person. This is in accordance with 
the opinion of Rabban Shimon ben Gamliel, which was 
accepted by Rabbi Yohanan (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 12:8-9; Shulhan Arukh, Hoshen Mishpat 
248:3, and see Beur HaGra there). 


That if he gave the property as the gift of a person on his 
deathbed - ya aw MNI A Oxw: If the first recipient 
gave the property to another person as the gift of a person 
on his deathbed, the gift is invalid, as the gift of a person on 
his deathbed takes effect only after his death, and by that 
time the second recipient had already acquired the property. 
This is in accordance with the statements of Rabbi Yohanan 
and Abaye (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
12:10; Shulhan Arukh, Hoshen Mishpat 248:4). 


From when does the recipient of the gift of a person on 
his deathbed acquire it - Tap MK yva aw: The gift of 
a person on his deathbed is acquired by the recipient only 
after the person's death, whether it is a gift of real estate 
or movable property, in accordance with Rava's statement 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:8, 12:10; 
Shulhan Arukh, Hoshen Mishpat 248:4, 252:1). 


NOTES 


And sold and consumed - box) 3221: The Rashbam 
explains that the first recipient sold the property and then 
consumed, i.e., expended, the profits. The Ritva explains that 
he used the property in a manner that left nothing for the 
second one, either by selling it or, in the case of movable 
property, by using it in a way that consumes it. 


One who provides advice, etc. — 131 nyy NWOT: The 
Rashbam explains that he is considered wicked because 
he causes the recipient to contravene the will of the giver, 
and is considered cunning because his advice is benefi- 
cial, as the sale is effective. He adds that only the one who 
provides the advice is considered wicked, as he causes an 
inappropriate effect without deriving any benefit from it; 
the seller himself is not considered evil, even though his 
action is inappropriate. 
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The Gemara answers: The halakha in this case is a dispute between 
tanna’im; as it is taught in a baraita: With regard to one who said: 
My property is given to you, and after you, to so-and-so," and the 
first recipient entered the property and sold it and consumed" 
the profits, the second recipient repossesses the property from 
the purchasers, as the property belongs to him after the death 
of the first recipient; this is the statement of Rabbi Yehuda HaNasi. 
Rabban Shimon ben Gamliel says: The second recipient receives 
only that which the first beneficiary left, since his sale is valid. 


And the Gemara raises a contradiction from another baraita 
(Tosefta 8:4): If one says: My property is given to you, and after 
you, to so-and-so, the first one may enter the property and sell 
it and consume the profits; this is the statement of Rabbi Yehuda 
HaNasi. Rabban Shimon ben Gamliel says: The first one has 
only the right of consumption of the produce. 


This statement of Rabbi Yehuda HaNasi is difficult as it is contra- 
dicted by the other statement of Rabbi Yehuda HaNasi, and this 
statement of Rabban Shimon ben Gamliel is difficult as it is con- 
tradicted by the other statement of Rabban Shimon ben Gamliel. 
Their opinions in the latter baraita seem to be the opposite of those 
in the former baraita. 


The Gemara answers: The apparent contradiction between one 
statement of Rabbi Yehuda HaNasi and the other statement of 
Rabbi Yehuda HaNasi is not difficult; this ruling that the first one 
cannot sell it is referring to the property itself, and that ruling 
that he can sell it is referring to the produce. The apparent contra- 
diction between one statement of Rabban Shimon ben Gamliel 
and the other statement of Rabban Shimon ben Gamliel is not 
difficult either; this statement, that the first has only the right to 
consume the produce, is referring to his rights ab initio, whereas 
that statement, that if he sold the property the second one gets 
nothing, is referring to the halakha after the fact. 


Abaye says: Who is a cunning wicked person? This is one who 
provides advice’ to sell property in accordance with the ruling 
of Rabban Shimon ben Gamliel. Although Rabban Shimon ben 
Gamliel holds that the sale is valid, he does not permit one to do 
so ab initio, as that would deprive the second designated recipient 
of the property. Therefore, one who advises the first recipient to do 
so is considered a cunning wicked person. 


Rabbi Yohanan says: The halakha is in accordance with the opin- 
ion of Rabban Shimon ben Gamliel; but Rabban Shimon ben 
Gamliel concedes that if the first recipient gave the property to 
another as the gift ofa person on his deathbed," in which case no 
formal act of acquisition is required, he has done nothing; the 
second recipient can repossess the property from the one to whom 
it was given. 


What is the reason? Abaye says: The recipient of the gift of a 
person on his deathbed acquires it only after the person's death, 
and in this case, the acquisition of the recipient resulting from the 
statement of: After you, i.e., the second designated recipient, has 
already preceded the acquisition of the first one. 


The Gemara asks: But did Abaye actually say this, that the gift 
of a person on his deathbed takes effect only after his death? But 
wasn’t it stated in an amoraic dispute concerning the matter: 
From when does the recipient of the gift of a person on his 
deathbed acquire it?" Abaye says: With the completion of death, 
i.e., at the moment he dies; and Rava says: After the completion 
of death. 
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The Gemara answers: Abaye retracted that latter statement. The 
Gemara asks: From where is it known that he retracted that state- 
ment? Perhaps he retracted this, i.e., the statement that the recipi- 
ent acquires it only after the person’s death, and his conclusion is 
that he acquires it at the moment of his death. 


The Gemara answers: That possibility should not enter your mind, 
as we learned in a mishna (Gittin 72b): If a man on his deathbed 
says to his wife: This is your bill of divorce if I die," or: This is your 
bill of divorce if I die from this illness, or: This is your bill of 
divorce after I die, he has said nothing." The divorce does not take 
effect after his death. Evidently, when one gives instructions on his 
deathbed, his intention is for them to be effective after he dies. 


Rabbi Zeira says that Rabbi Yohanan says: The halakha is in 
accordance with the opinion of Rabban Shimon ben Gamliel 
that if the first recipient sells the property, the sale is valid, and this 
is the halakha even if there were Canaanite slaves included in the 
property" and the first recipient emancipated them. 


The Gemara asks: Isn’t that obvious? The Gemara answers: Lest 
you say that the giver would have said to him: I did not give you 
my Canaanite slaves to transgress a prohibition," as it is prohibited 
to emancipate Canaanite slaves, Rabbi Yohanan teaches us that he 
has the legal right to do so. 


Rav Yosef says that Rabbi Yohanan says: The halakha is in accor- 
dance with the opinion of Rabban Shimon ben Gamliel even if 
he made the gift into shrouds for a corpse. The Gemara asks: Isn't 
that obvious? The Gemara answers: Lest you say that the giver 
would have said to him: I did not give you my possessions to render 
them into items from which deriving benefit is prohibited, but 
rather so that you may use and enjoy them, and Rabbi Yohanan 
teaches us that he may do so. 


§ Rav Nahman bar Rav Hisda taught: If one said to another: This 
etrog is given to you as a gift, and after you die, to so-and-so, and 
the first recipient then took it and fulfilled his obligation of taking 
the four species on the first day of Sukkot with it,” when one is 
obligated to take species that belong to him, in this case, we have 
arrived at the dispute between Rabbi Yehuda HaNasi and Rabban 
Shimon ben Gamliel as to the nature of the ownership of the first 
recipient. According to Rabbi Yehuda HaNasi’s opinion that he 
cannot sell the etrog, it is not considered entirely his, and he does 
not fulfill his obligation by taking it. According to the opinion of 
Rabban Shimon ben Gamliel, who holds that he can sell it, he fulfills 
his obligation. 


Rav Nahman bar Yitzhak objects to this statement, reasoning that 
Rabbi Yehuda HaNasi and Rabban Shimon ben Gamliel disagree 
only there, in the case of: After you, with regard to the nature of the 
recipient’s ownership; as one Sage, Rabban Shimon ben Gamliel, 
holds that ownership of the rights to use an item and the profits it 
engenders is considered like ownership of the item itself, and the 
other Sage, Rabbi Yehuda HaNasi, holds that ownership of the 
rights to use an item and the profits it engenders is not considered 
like ownership of the item itself. But here, with regard to the etrog, 


NOTES 


He has said nothing - obs Wax x: The Rashbam explains that contravenes the intention of the one who gave him the slaves 


the reason for the mishna’s ruling applies here as well: Just as 
the husband presumably does not wish to divorce his wife until 
after his death, so too, a person on his deathbed does not wish 
to part with his property until after his death. 


To transgress a prohibition - KYD% ray): One who eman- 


cipates his Canaanite slave transgresses the positive mitzva: 
“Of them you take as your bondmen forever” (Leviticus 25:46). 
Therefore, one might assume that by doing so, the recipient 


and he has no right to do so. 


And fulfilled with it — 1a x¥%: On the first day of Sukkot one 
is obligated by Torah law to fulfill the mitzva of taking the four 
species. One fulfills the obligation only by taking his own four 
species. This halakha is derived from the fact that the verse states: 


“And you shall take for you on the first day the fruit of a beautiful 


tree” (Leviticus 23:40), and the Sages interpreted the phrase “for 
you” to mean: From your own. 


rom the publisher 


HALAKHA 

This is your bill of divorce if | die, etc. — 13192 Dts JWA m: 
If a husband says to his wife: This is your bill of divorce if | 
die, or: This is your bill of divorce if | die from this illness, or: 
This is your bill of divorce after | die, the Rambam rules that 
it is not a valid divorce. The Ramban and other authorities 
rule that it is uncertain if it is a divorce, as it is unclear, in 
their opinion, whether Rabbi Yosei’s opinion that the date 
written in a document proves when it takes effect (see 
136a) is accepted in this context (Rambam Sefer Nashim, 
Hilkhot Geirushin 9:12; Shulhan Arukh, Even HaEzer 145:1). 


There were slaves included in the property, etc. - 171 
"21 Day 773: If the first recipient sold the property, even 
if by doing so he committed a transgression, e.g., there 
were Canaanite slaves included in the property and he 
emancipated them, or there were clothes and he used 
them as shrouds for a corpse (see Sma), his actions are 
effective (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
12:9; Shulhan Arukh, Hoshen Mishpat 248:3). 
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Perek VIII 
Daf 137 Amud b 


HALAKHA 


Brothers who acquired an etrog with money from the 
jointly held property of the estate, etc. - upy pnxa 
"931 a7 NDNA WN: In a case where brothers acquired 
etrogim with money from their common property, if one 
of the brothers took one of the etrogim on Sukkot to fulfil 
his obligation with it, the halakha depends on the limits o 
his ownership of the etrog. If the brothers would protes 
his eating it, he has not fulfilled the mitzva unless they 
relinquished their shares of the etrog. If they would no 
protest, he has fulfilled the mitzva. His ability to fulfil 
the mitzva with it in the event that the brothers would 
not protest is limited to a case where the brothers have 
at least one other etrog, even if it is inferior as far as the 
halakhot of an etrog are concerned. If they do not, even 
if they acquired other fruit in addition to the etrog and 
they would agree to his eating the etrog, the brother who 
took the etrog has not fulfilled the mitzva, unless the other 
brothers relinquished their shares of the etrog (Rambam 
Sefer Zemanim, Hilkhot Shofar VeSukka VeLulav 8:11 and 
Maggid Mishne there; Shulhan Arukh, Orah Hayyim 658:8 
and Beur HaGra there). 


This etrog is given to you as a gift on the condition 
that you return it to me - by mapaa JY pm m ais 
b pmm Nan: If one takes an etrog hat he received on 
the condition that he return it to its previous owner for 
the mitzva of lulav on Sukkot, he has fulfilled the mitzva 
if he returns it, as a gift given on the condition that it is 
returned is considered a valid gift. If he does not return 
it, he has not fulfilled his obligation, even if he cannot 
return it due to circumstances beyond his control, and 
even if he pays for it. If he returns it after the holiday, 
the halakha depends on the wording of the condition: If 
the one who gave it to him stipulated: On the condition 
that you return it, the recipient has fulfilled his condition 
even if he returns it after the holiday. If he stipulated: On 
the condition that you return it to me, the recipient has 
not fulfilled his obligation unless he returns it during the 
holiday (Rambam Sefer Zemanim, Hilkhot Shofar VeSukka 
VeLulav 8:10 and Sefer Kinyan, Hilkhot Zekhiya UMattana 
3:9; Shulhan Arukh, Orah Hayyim 658:4—5 and Hoshen 
Mishpat 241:6). 


A gift given on the condition that it be returned — mama 
wing mindy: If one gives another a gift on the condition 
that it be returned, whether immediately or by a specific 
time, or upon the death of the giver or the recipient, the 
gift is valid, and the recipient may enjoy its use for the 
entire period of the gift, on the condition that it is indeed 
returned at the specified time. If he does not return it, the 
gift is nullified retroactively, and he must return the profits 
he enjoyed. The Rema adds that if the time by which 
he gift should be returned is not specified, the recipient 
may return it whenever he wishes, unless it is obvious 
hat the giver intended that it be returned at a specific 
ime. For example, one who gives another an etrog on 
Sukkot clearly intends that it be returned to him during 
he holiday, so that he, the owner, may continue to use 
it for the mitzva (Rambam Sefer Zemanim, Hilkhot Shofar 
eSukka VeLulav 8:10 and Sefer Kinyan, Hilkhot Zekhiya 
UMattana 3:9; Shulhan Arukh, Orah Hayyim 658:4—5 and 
Hoshen Mishpat 241:6, 9). 
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if he does not fulfill’ his obligation with it, for what purpose 
did the owner give it to him? 


Rather, with regard to fulfilling his obligation, everyone agrees 
that he fulfills his obligation with it. It is only in a case where 
the first recipient sold it or consumed it, that we have arrived at 
the dispute between Rabbi Yehuda HaNasi and Rabban Shimon 
ben Gamliel. According to Rabbi Yehuda HaNasi, ifhe sold it, the 
second recipient can repossess the etrog from the purchaser, and if 
he consumed it he must pay the second recipient its value, whereas 
according to Rabban Shimon ben Gamliel, he owes nothing to 
the second recipient, as the etrog belongs to him. 


Rabba bar Rav Huna says: Ina case of brothers who acquired an 
etrog with money from the jointly held property of the estate," and 
one of them took it on Sukkot and attempted to fulfill his obliga- 
tion with it, the halakha depends on the limits of his ownership of 
the etrog: If he may eat it, i.e., his brothers allow him to do so, he 
has fulfilled his obligation to perform the mitzva, and if not, he 
has not fulfilled" his obligation. 


And this is specifically in a case where there is an etrog for each 
and every one" of the brothers; but if the other brothers get merely 
a quince or a pomegranate," he has not fulfilled his obligation even 
if he has the right to eat it. 


Rava says: If one person said to another: This etrog is given to 
you as a gift on the condition that you return it to me," and the 
recipient took it on Sukkot and attempted to fulfill his obligation 
with it, ifhe ultimately returned it, he has fulfilled his obligation; 
if he did not return it, he has not fulfilled his obligation, as he did 
not fulfill the condition, thereby retroactively invalidating the gift. 
The Gemara explains that Rava teaches us that a gift given on 
the condition that it be returned" is considered a valid gift. 


NOTES 


f he does not fulfill, etc. -^3 p93 xb pr x: Even according to 
he opinion of Rabbi Yehuda HaNasi, who holds that the first one 
receives only the right to use the property and not the ownership 
of the property itself, he fulfills the mitzva by taking the etrog, as 
ulfillment of the mitzva is the purpose for which the etrog was 
given to him. The Rashbam adds that the exclusive right to use 
he etrog is sufficient for it to be considered his with regard to 
ulfillment of the mitzva. By contrast, the Rosh maintains that 
it can be considered his only if he has full ownership of it. He 
explains that since the purpose of the gift was in order to enable 
he recipient to fulfill the mitzva, it is interpreted as a gift given 
on the condition that it be returned, which grants the recipient 
ownership of the etrog. 


Z 


He has not fulfilled - xx» x»: Apparently this refers to the first 
day of Sukkot, on which one fulfills his obligation to take the four 
species only with those that belong to him. Rabbeinu Gershom 
eor HaGola maintains that this halakha applies on the other 
days of Sukkot as well, as using another's etrog is considered 
heft, and one does not fulfill his obligation with a stolen etrog 
on any day of Sukkot. 
The early commentaries derive from here that the etrog must 
belong exclusively to the one performing the mitzva; if there are 
other partners, he does not fulfill his obligation with it. This raises 
a problem, as many Jewish communities, particularly those in 
Europe, where etrogim were difficult to obtain, would acquire 
one etrog for the entire community. The Rashbam and other 
authorities conclude that each resident must transfer his share 
o the one taking the etrog at the time he picks it up, so that 
when each member uses it he will be considered to have full 
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ownership and will therefore fulfill the mitzva. This transfer need 
not be explicit, as it is the presumed intention of all residents. The 
Rashba asserts that the intention of the community at the time of 
the purchase is that every resident will own the etrog exclusively 
at the time he takes it for the mitzva, according to the principle of 
retroactive designation, that the status of an item can be finalized 
after the fact. Therefore, it is unnecessary to execute an explicit 
transfer each time. 


And specifically where there is an etrog for each and every one, 
ete, — 151 1m 31 bab sing KDT pT: The Rashbam deletes 
this sentence, considering it a superfluous and unintelligible 
interpretation. Most early commentaries keep it in the text and 
attempt to interpret it. Tosafot say that this is an explanation 
of the case where one of the brothers can eat the etrog, i.e., 
where every one of the brothers has his own etrog. The Rambam 
understands this as an additional condition, i.e., even if the other 
brothers do not mind if he eats it, he does not fulfill his obligation 
with it unless every one of them has an etrog (see Lehem Mishne). 


The Ri Migash explains that if every brother has an etrog, he has 


he right to eat it even if the other brothers protest. 


A quince or a pomegranate — 717 ix w9: The Ramah explains 
hat even if a quince or a pomegranate is worth more than an 
etrog, it is necessary for each brother to have an etrog on Sukkot. 
Rabbeinu Gershom Meor HaGola explains that this is not a case 
where the brothers have actual etrogim, but rather where they 
have sufficient funds to purchase etrogim for each and every 
one. If there is only enough of the common money to purchase 
a quince or a pomegranate for each brother, he does not fulfill 
his obligation. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


KISIN IPTA MITT KPS OTT 
KYK mat nary dp vay 12117 
PIVIPK aby tap mI mond 
FPN ITX bir en oy ba mhm 

eR a wha 


DW VIT 17 MA NIT NWY 
e sho nN non NT 
TOK? Kb bebna avav an box 

“> sag) bag am hs 


TONT pN 
amavan -imn 


PITIN NA yom 379 x31 > WON 
sox KOK PMET KD mb 1X 
mn by” ah TON ON JPM PK TT 
> aN ON APTI xT 
a5 rop- nb wyINAW nn by” 

wx? 


He went and transferred it to his minor son - 


§ The Gemara relates: There was a certain woman who had a 
palm tree on the land of Rav Beivai bar Abaye. Whenever she 
would go to harvest the produce from it, he would get angry at 
her for trampling on his crops. Since she did not wish to anger him, 
she decided to temporarily waive her right to the tree’s produce, 
and transferred ownership of it to him for all the years of his life, 
so that after his death she would once again be able to harvest the 
produce. He then went and transferred it to his minor son," so 
that it would remain in his family even following his death. 


Rav Huna, son of Rav Yehoshua, said to Rav Beivai bar Abaye: Is 
it because you descend from truncated [mula’ei] people,’ as Rav 
Beivai’s family traced their lineage to Eli, all of whose descendants 
were condemned to premature death (see 1 Samuel 2:31), that you 
speak truncated [mulyata] and unsound matters? Even Rabban 
Shimon ben Gamliel, who holds that in a case where one says: My 
property is given to you, and after you, to so-and-so, if the first 
recipient sells the property the sale is valid, says so only in a case 
where it was to be given to another person; but if the giver said that 
it will return to himself, he did not" say that the first recipient can 
sell it, as the giver clearly intended to maintain his ownership of the 
property. Accordingly, Rav Huna, son of Rav Yehoshua, held that 
Rav Beivai’s sale did not take effect. 


§ Rava says that Rav Nahman says: If one said to another: This 
ox is given to you as a gift on the condition that you return it to 
me, and the recipient consecrated it and then returned it" to him, 
it is consecrated and returned. The consecration takes effect, and 
although the owner may not use it, nevertheless it is considered 
returned and the condition is fulfilled. 


Rava said to Rav Nahman: What did he return to him? The ox 
was not returned to the possession of the giver, as it is consecrated. 
Rav Nahman said to him: And what did he cause him to lose?" 
He returned the ox. Rather, Rav Ashi said: We must rule in this 
case based on what we see. If the giver said to the recipient: On 
the condition that you return it, it is considered returned, as he 
returned it. But if he said to him: On the condition that you 
return it to me, he was effectively saying to him that he must 
return something fit for him to use. Consequently, the consecra- 
tion prevents the condition from being fulfilled, and both the gift 
and the consecration are retroactively nullified. 


NOTES 


TPX WD bi derives from umelal, meaning wretched, as Rav Beivai descended 


pra moms: The Rashbam explains that Rav Beivai understood 
hat since the woman gave him the tree for his entire lifetime and 
did not state that it would be transferred to another's possession 
afterward, she clearly intended that it be entirely his and that 
he should have the right to do with it as he pleased. He then 
ransferred it to his son so that the woman would not be able to 
claim it back, in accordance with the opinion of Rabban Shimon 
ben Gamliel, that in the case of a gift to two people, one after the 
other, if the first one sells it, the second does not then acquire it. 
The Rashbam adds that he sold it specifically to his minor son so 
hat he could enjoy the profits during his lifetime, as his son was 
supported by him. 

In addition, according to the Rashbam (137a), only one who 
advises another to take advantage of the opinion of Rabban 
Shimon ben Gamliel is considered a cunning, wicked person. One 
who does so for his own benefit, enjoying his legal right to sell 
the property, is not considered wicked. 


Because you descend from truncated [mulaéei] people - nwa 
dann anxt: The Rashbam explains that Rav Beivai’s family came 
from the village of Mamla, whose residents were descendants of 
Eli. Rabbeinu Gershom Meor HaGola interprets the word mulaei 
to mean truncated, as Eli’s descendants were condemned to 
premature death. Rashi (tractate Yevamot7sb) says that the word 


from a wretched family. An alternative understanding is that 
mulaei means important people who speak in a superior manner. 
In other words, since he comes from a distinguished family, Rav 
Beivai permits himself to speak without examining his words 
carefully (Arukh). 


To himself he did not - xb tox: The Rashbam explains that 
the recipient acquires ownership of the property itself only if 
it is designated to be transferred to a second recipient, as the 
owner has relinquished ownership of the property, but not if it 
is designated to be returned to the owner. Rabbeinu Hananel 
maintains that the recipient cannot sell the property to himself, 
i.e, to his sons or other heirs, as that is tantamount to keeping it 
in his possession indefinitely. A third approach is that this refers 
specifically to selling the property to his son whom he provides 
for, as this enables him to enjoy the profits of the property even 
after the sale (see Rashba). 


What did he cause him to lose — mpn ’xna: The Ritva explains 
that the owner can redeem the ox from the Temple treasury, 
which would enable him to use it. Therefore it is considered 
returned. This statement of Rav Nahman’s is omitted in some 
versions, as the recipient certainly caused him to lose money (see 
Tosefot HaRosh and Maharshal). 
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HALAKHA ————— 
To himself he did not - xb inyyh: The halakha that 


when property is transferred 


to two recipients one after 


the other, the first one can sell or give the property to 


another person, does not p 
property to one of his heirs. | 


ertain to transferring the 
n that case, the sale or gift 


is invalid (see Sma), in accordance with the statement of 
Rav Huna, son of Rav Yehoshua (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 12:10; Shulhan Arukh, Hoshen 


Mishpat 248:4). 


Consecrated it and returned it — inm iwp: If one 


gives another an ox as a gifi 


and stipulates: This ox is 


given to you on the condition that you return it, and 


the recipient consecrates the 
consecration takes effect. If 


ox before returning it, the 
he wording of the condi- 


tion was: On the condition that you return it to me, the 


consecration does not take e 


ffect, as the giver intended 


for the recipient to return it to him in suitable condition. 


This is in accordance with t 


he statement of Rav Ashi 


(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 3:10; 


Shulhan Arukh, Hoshen Mishp 


at 2417). 
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Perek VIII 
Daf 138 Amuda 


NOTES 
Where he is shouting at the outset - Kpy Miva: 
The Rashbam explains that a gift cannot be given to a 
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person against his will, because a gift is somewhat to one’s 
detriment, as indicated in the verse: “One who hates gifts 
shall live” (Proverbs 15:27). The status of the property at this 
stage is subject to a dispute among the early commentar- 
ies. The Rashbam, Rav Hai Gaon, and others hold that the 
property becomes ownerless, and anyone can take pos- 


session of it, based on the Gemara in tractate Karetot (24a). 
The majority of the early commentaries maintain that in this 
case the property remains in the possession of the giver, 
and it becomes ownerless only in a case where the recipi- 
ent protests the giving of the gift after he already received 
it, as his later response is perceived as a renouncement of 
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his ownership of the property (Tosafot; Rashi on Karetot 
24a). This opinion is the accepted halakha. 


And is ultimately shouting - mis iodh: The Rashbam 
explains that the recipient protested after he already 
received the deed of gift. By contrast, the Rif and other 
commentaries assume that this is a case of a gift of a per- 
son on his deathbed, where a deed of gift is unnecessary. 
Therefore, the Ramah explains that the protest was voiced 
after the time required to say a short phrase (see Meiri, cit- 
hat he protested after the 
gift was finished being discussed; if he protests beforehand, 
he does not acquire the property. 


ing Tosafot). The Meiri explains 


BACKGRO 
Teruma - maA: Whenever t 


without qualification, it is referring to the great teruma. 


ne term teruma appears 
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§ Rav Yehuda says that Shmuel says: If one writes a document 
granting his property to another, and the other person says: I do 
not want it, he acquires it, and this is the halakha even ifhe is stand- 
ing and shouting in protest that he does not want it. And Rabbi 
Yohanan says that he does not acquire it. 


Rabbi Abba bar Memel said: And they do not disagree with each 
other: 


Here, in Rabbi Yohanan’s statement, it is a case where he is shouting 
in protest at the outset." As soon as he is given the deed of gift he 
states that he does not want it. In this case, he does not receive the 
property. There, in Shmuel’s statement, it is a case where he is ini- 
tially silent when he receives the deed of gift, and is ultimately 
shouting" in protest that he does not want it. In this case he acquires 
the gift before he protests, so it is his. 


Rav Nahman bar Yitzhak says that if the owner transfers ownership 
of the property to him through another" person, who performs an 
act of acquisition for this other party in his presence, and he was 
initially silent, i.e., when the act of acquisition is performed, but 
ultimately shouted in protest when the property is actually given to 
him, we have arrived at the dispute between Rabban Shimon ben 
Gamliel and the Rabbis. 


This is as it is taught in a baraita (Tosefta 8:1): If one wrote a docu- 
ment granting his property to another, and there were slaves" 
among his property, and the other person said: I do not want them, 
if their second master, i.e., the recipient, was a priest, they partake 
of teruma,® the portion of the produce designated for the priest, as 
his protest is ignored. Rabban Shimon ben Gamliel says: Once the 
other person said: I do not want them, the giver or his heirs have 
already acquired them, and they are the slaves’ owners. 


HALAKHA 


The verse states that: “The first 


produce is separated. 
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fruit of your grain, of your 
wine, and of your oil” (Deuteronomy 18:4; see Numbers 
18:12), should be given to the priest. The Sages extended 
the scope of this mitzva to include all produce. This mitzva 
applies only in Eretz Yisrael. After the first fruits have been 
separated, a certain portion of the produce must be sepa- 
rated for priests. Jeruma is sacred and may be eaten only 
by a priest and his household while they are in a state 
of ritual purity (see Leviticus 22:9-15). If teruma becomes 
ritually impure, it may no longer be eaten and must be 
burned. Nevertheless, it remains the property of the priest 
and he may benefit from its burning. Today, teruma is not 
given to the priests, because they can provide no definite 
proof of their priestly lineage. Nevertheless, the obligation 
to separate teruma remains. Only a small portion of the 


Here where he is shouting at the outset, etc. — mi¥a x3 
"118 pry: If a person gives another a gift and the latter protests, 
stating that he does not want the gift, he does not acquire it, 
and it remains in the possession of the owner. If the recipient 
does not protest upon receiving the gift and protests only later, 
stating: | do not want it, or: | do not accept it, or: The gift is null, 
or: | detect a clearly visible flaw in it (see Maggid Mishne), the 
gift is still valid in that the item does not return to its previous 
owner. Rather, it is rendered ownerless, and anyone can take 
possession of it. This is also the halakha in the case of the gift of 
a person on his deathbed, where the recipient does not protest 
when the item is willed to him, and protests only later: Even if 
he did not yet receive the item, his protest can no longer nullify 
the gift. The Rema adds that if the recipient owes money to 
someone, the creditor can collect the item as payment (see 
Sma and Netivot HaMishpat). The Rema also writes that if the 
recipient claims that he never intended to accept the gift in 
the first place, his claim is deemed credible even if he did not 
protest at the time he received the gift, and even if by making 
this claim he is incurring liability for his creditor (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 41, 913-14; Shulhan Arukh, 
Hoshen Mishpat 2450-11). 


Transfers ownership to him through another, etc. - b ma» 
ADK T by: If one gives another a gift by conferring on him 
possession of it via a third person, and the recipient does not 
protest upon hearing of the gift, but protests later, stating that 
he does not wish to receive it, in this case, it is uncertain who 
owns the item, as the halakha is subject to a dispute between 
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Rabban Shimon ben Gamliel and the Rabbis (Maggid Mishne). 
Therefore, if another person takes possession of the item, the 
court does not appropriate it from him, since the recipient may 
have effectively renounced ownership of it after accepting the 
gift. Despite this, if the previous owner seizes it from the one 
who took possession of it, the court does not appropriate it from 
him either (see Sma), as the recipient may have not accepted 
the gift at all, according to which it never left the possession 
of the previous owner. According to the Rosh, if it is the gift 
of a person on his deathbed, and the recipient did not protest 
upon hearing of it, the recipient has acquired the gift even if he 
protested later. The Rema holds that he acquires it even if it is 
the gift of a healthy person, as he rules in accordance with the 
opinion of the Rabbis (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 4:2; Shulhan Arukh, Hoshen Mishpat 245:1, and see 
Sma, Shakh, and Taz there). 


One wrote a document granting his property to another, 
and there were slaves, etc. - 012X jaa vq) NX> wos anian 
"D1: If one wrote a document granting his property to another 
and conferred possession of it on him via a third person, and 
the property included slaves, and the recipient did not protest 
at the time, and only later claimed that he does not accept the 
gift, it is uncertain who owns the slaves, as the case is subject 
to a dispute between Rabban Shimon ben Gamliel and the 
Rabbis. Therefore, whether the giver is a priest and the recipient 
a non-priest, or vice versa, the slaves do not partake of teruma 
(Rambam Sefer Zera’im, Hilkhot Terumot 9:6). 
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And we discussed the baraita: And does the first tanna hold 
that he acquires them even if he is standing and shouting in 
protest that he does not want them? That is not reasonable. 


Rava says, and some say it was Rabbi Yohanan who says: In a 
case where he is shouting in protest at the outset, when he is 
given the gift, everyone agrees that he did not acquire them. 
In a case where he was silent at the time and ultimately shouted 
in protest, everyone agrees that he acquired them. 


When they disagree itis in a case when he transfers ownership 

to him through another person, and the recipient was there and 

was silent, and ultimately, when he actually receives the slaves, 
he shouted in protest. As the first tanna holds that once he was 

initially silent, he acquired them, and the fact that he is shout- 
ing indicates that he is retracting his initial acceptance of the 

gift. His acquisition cannot be canceled in this manner. If he 

does not want to own the slaves, he can sell them, give them away, 
or emancipate them. 


And Rabban Shimon ben Gamliel holds that his ultimate 
actions prove the nature of his initial intent; he never intended 
to acquire the slaves. And the reason that he did not shout in 
protest until now is that he reasoned: As long as they did not 
enter my possession, to what end will I shout? 


§ The Sages taught (Tosefta 9:6): If a person on his deathbed 
said: Give two hundred dinars" to so-and-so, and three 
hundred to so-and-so, and four hundred to so-and-so, in 
this case one does not say that whoever appears first in the 
deed acquires his money first. Therefore, if a promissory note 
emerged against the one who gave the gifts, and it becomes 
clear that the money given was pledged to a creditor, then the 
creditor collects from all of them. 


But if a person on his deathbed said: Give two hundred dinars 
to so-and-so, and after him, to so-and-so, and after him, to 
so-and-so, then one says: Anyone who appears first in the 
deed gains. Therefore, if a promissory note emerged against 
the giver, the creditor first collects from the last one of the 
recipients. If he does not have enough in his portion to repay 
the debt, he collects from the previous recipient. Ifhe does not 
have enough in his portion to repay the debt, he collects from 
the recipient listed before the previous recipient. 


The Sages taught in a baraita: If there was a person on his 
deathbed who said: Give two hundred dinars to so-and-so, 
my firstborn son," as is appropriate for him," the firstborn 
takes the two hundred dinars and takes his portion as a first- 
born as well. If he said: Give my firstborn son two hundred 
dinars for his portion as a firstborn, he does not receive both, 
but he has the advantage; ifhe wants, he takes the two hundred 
dinars, and if he wants, he takes his portion as a firstborn. 


The baraita continues: And similarly, if there was a person on 
his deathbed who said: Give two hundred dinars to so-and-so, 
my wife, as is appropriate for her, she takes the two hundred 
dinars and takes payment of her marriage contract as well. 
If he said: Give her two hundred dinars as payment for her 
marriage contract, 


As is appropriate for him - b sx 7D: As the Gemara will soon 
explain, this phrase is interpreted to mean that the gift is in 
addition to his portion as a firstborn. It does not mean: As is 


NOTES 
appropriate for him, being a firstborn, rather: As is appropriate for 
him for treating me lovingly and devotedly (Meiri). With regard 
to a wife, it is interpreted in a similar manner. 


HALAKHA 


If a person on his deathbed said, give two hundred 
dinars, etc. — 131 tit DOKA A Wax ya VW: If a per- 
son on his deathbed said: Give two hundred dinars to 
so-and-so, and three hundred to so-and-so, and four 
hundred to so-and-so, without pausing in between 
(Rema; see Sma), the order in which the recipients were 
mentioned is immaterial. If the person left nine hundred 
dinars after his death, the sum is divided in accordance 
with his directive. If a promissory note emerges against 
him, the creditor collects from each recipient in propor- 
tion to the size of his gift. For example, if the debt was 
four hundred and fifty dinars, the debt is divided into 
nine parts of fifty. The one who received two hundred 
dinars pays two parts, or one hundred dinars; the one 
who received three hundred pays three parts, or one 
hundred and fifty dinars; and the one who received four 
hundred pays four parts, or two hundred dinars. 

The Rema writes that in a case where a healthy person 
confers ownership of his money to several people via a 
third party, the halakha is the same (see Sma). He adds, 
citing Tosafot, the Rosh, and the Tur, that if the person 
gave two hundred dinars to each recipient, they receive 
the money in the order that they were mentioned, as the 
fact that the giver did not simply will them six hundred 
dinars collectively shows that the order was intentional. 
Others disagree (Maggid Mishne, citing Rashbam). 

If a person on his deathbed said: Give two hundred 
dinars to so-and-so, and after him, three hundred dinars 
to so-and-so, and after him, four hundred dinars to so- 
and-so, they receive in the order that they were men- 
tioned. Therefore, if a promissory note emerges against 
him, the creditor collects from the last recipient. If his 
share is not sufficient to pay the debt, the creditor col- 
lects from the one before him, and if that is not enough, 
he collects from the one before him as well (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 10:13-14; Shulhan 
Arukh, Hoshen Mishpat 253:9). 


Give two hundred dinars to so-and-so my firstborn 
son, etc. — 1D) Vida 92 D5 m DONA WA: If a person 
on his deathbed says: Give two hundred dinars to so- 
and-so, my son, as is appropriate for him, referring to his 
firstborn son, or if he says: Give two hundred dinars to 
my wife, as is appropriate for her, in this case the recipient 
receives two hundred dinars from the estate, in addition 
to the firstborn’s portion or the payment of the wife's 
marriage contract. If he says: Give my son two hundred 
dinars for his portion as a firstborn, or: Give my wife two 
hundred dinars for her marriage contract, the recipient 
receives two hundred dinars, and if the firstborn’s por- 
tion or the marriage contract is more than two hundred 
dinars, the recipient receives the full amount, as he has 
the advantage. The Tur, citing the Rashbam, writes that 
this is the halakha in a case where the owner mentions 
neither the phrase: As is appropriate for him or her, or: For 
his portion as a firstborn, or: For her marriage contract. 
Other authorities maintain that the halakha where he 
mentions neither is as it is in the first case, where the 
recipient receives two hundred dinars in addition to his 
or her portion or marriage contract (Ramah; Rosh). If he 
says: Give my firstborn son, these authorities concede 
that it is as if he added the phrase: For his portion as a 
firstborn. The Rema, citing the Rivash, comments that if 
he says: Give two hundred dinars to so-and-so as a gift, 
his intention is for the recipient to receive two hundred 
dinars in addition to his portion or her marriage contract 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 11:16-18; 
Shulhan Arukh, Hoshen Mishpat 253:8 and Even HaEzer 
109:1-3). 
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Perek VIII 
Daf138 Amudb 


HALAKHA 


And a person on his deathbed who said, give two hun- 
dred, etc. — 3) DINK UA WRP ya PWI: If a person 
on his deathbed says: Give two hundred dinars to my 
creditor, as is appropriate for him, the creditor receives two 
hundred dinars in addition to the amount of the debt. If 
he says: Give my creditor two hundred dinars for the debt, 
without adding: As is appropriate for him, the creditor 
receives only the amount of the debt, since, if he receives 
more than that, it will be perceived as interest (Sma). If 
the owner adds neither the phrase: As is appropriate for 
him, nor: For the debt, the creditor has the advantage, and 
he can collect either the amount of the debt or the two 
hundred dinars. The Sma explains that since the debt was 
not mentioned by the owner, it will not be perceived as 
interest. According to the Rema, citing the Tur (and see 
Sma), in this case the debtor's intention is for the credi- 
tor to receive the two hundred dinars in addition to the 
amount of the debt (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 11:19; Shulhan Arukh, Hoshen Mishpat 253:8). 


A person on his deathbed who said, | have one hundred 
dinars owed me by so-and-so — b wma WAXY ya Daw 
aba byy: Ifa person on his deathbed says in the presence 
of two witnesses: | am owed one hundred dinars by so- 
and-so, and the witnesses do not know the statement to 
be true, they should write a document with the following 
wording: So-and-so stated that he is owed two hundred 
dinars by so-and-so. Consequently, when the person's 
heirs claim the debt, they will have to furnish proof sup- 
porting their claim. This is in accordance with Rabbi Meir’s 
opinion (Shulhan Arukh, Hoshen Mishpat 255:1). 


NOTES 


But if he said, for the debt, he takes for the debt - 0%) 
jaina ew jzina vas: The baraita as recorded in the 
Tosefta (7:14) states: He receives only payment of the debt. 
nother words, if the debt is less than two hundred dinars, 
he receives only the amount of the debt. This version 
appears in the Gemara as well according to several com- 
mentaries. In Sefer Hashlama it is explained that in contrast 
o the case of one’s son or wife, in this case the recipient 
does not have the advantage, because only when there is 
a close relationship is it assumed that the owner intended 
o give the recipient the greater sum. Other commen- 
aries explain that giving him more than the amount of 
he debt would entail a transgression of the prohibition 
of interest (Ramah). In a case where the owner says: As 
is appropriate for him, there is no such problem, as the 
gift is not considered to be related to the debt (Ritva). 
There is another version of the text that states: He has the 
advantage. According to this version, there is no concern 
about interest, as the giver must have been referring to 
other debts (Ramah). 


It is the opinion of Rabbi Akiva, etc. — 131 N77 KIPY D7: 
The Rabbis in the mishna cited from 64a agree with the 
principle that superfluous language should be expounded, 
such as with regard to the phrase: As is appropriate for 
him. Rabbi Akiva is mentioned only because the principle 
is explicit in his statement in that mishna. 


LANGUAGE 
Cistern [dut] - n1: This word, dut, appears in ancient 
Aramaic and Arabic in the form of hadut. It refers to a 
place built for gathering water or produce. A pit and a 
cistern serve the same purpose, but a pit is dug into the 
ground or rock, whereas a cistern is a stone structure built 
above the ground. 
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she has the advantage; if she wants, she takes the two hundred 
dinars, and if she wants, she takes payment of her marriage 
contract. 


The baraita continues: And if there was a person on his deathbed 
who said: Give two hundred" dinars to so-and-so, my creditor, as 
is appropriate for him, the creditor takes the two hundred dinars 
and takes payment of the debt as well. But if he said: Give him two 
hundred dinars as payment for the debt, he takes the two hundred 
dinars as payment for the debt." 


The Gemara asks: Because he says: As is appropriate for him, he 
takes the two hundred dinars and takes payment of the debt as well? 
But perhaps he was saying: As is appropriate for him as payment 
for the debt, and meant only to specify the amount of the debt. 


Rav Nahman said: Rav Huna said to me: In accordance with 
whose opinion is this? It is in accordance with the opinion of 
Rabbi Akiva," who expounds superfluous language. Rabbi Akiva 
holds that if one uses unnecessary words, he apparently intended 
to add a matter. 


As we learned in a mishna (64a): One who sells a house without 
specification has sold neither the pit nor the cistern [dut]! with it, 
even if he writes for the buyer in the bill of sale: With its depth and 
its height. This is because anything that is not part of the house, like 
pits and cisterns, must be explicitly mentioned in the contract or else 
they remain in the seller’s possession. And therefore the seller must 
purchase for himself a path through the buyer’s domain to reach 
whatever remains his, because he has sold the area of the house along 
with the house itself, and he no longer has permission to walk there. 
This is the statement of Rabbi Akiva. 


And the Rabbis say: The seller need not purchase for himself a 
path through the buyer’s domain, as this is certainly included in 
what he has withheld for himself from the sale. And Rabbi Akiva 
concedes that when the seller says to the buyer in the bill of sale: 
I am selling you this house apart from the pit and the cistern, he 
need not purchase for himself a path through the buyer’s domain. 
Since the seller unnecessarily emphasized that the pit and the cistern 
are not included in the sale, he presumably intended to reserve for 
himself the right of access to them. 


Apparently, according to Rabbi Akiva, since he did not need to 
state: Apart from the pit and the cistern, and stated it anyway, the 
seemingly superfluous statement was coming to add a matter. Since 
the seller unnecessarily stressed that the pit and cistern are not 
included in the sale, he must have intended to thereby reserve for 
himself the right of access. Here too, with regard to the gift given by 
a person on his deathbed to his creditor, since he did not need to 
say: As is appropriate for him, and said it anyway, this phrase was 
coming to add a matter, i.e., that the two hundred dinars are in 
addition to the debt. 


§ The Sages taught (Tosefta 8:18): If there was a person on his 
deathbed who said: I have one hundred dinars owed to me by 
so-and-so," the witnesses that hear this may write his statement in 
a document even if they do not know whether the statement is true. 
Therefore, when the person’s heir collects the debt, he must bring 
proof of the debt, as the document written by these witnesses is not 
regarded as proof. This is the statement of Rabbi Meir. And the 
Rabbis say: The witnesses may not write the document unless they 
know for a fact that the statement is true. Therefore, when the heir 
collects the debt, he need not bring proof other than the document 
written by the witnesses, as it has the status of a promissory note. 
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Rav Nahman says: Rav Huna told me that the opposite is taught 
in another baraita: Rabbi Meir says that the witnesses may not 
write his statement in a document unless they know for a fact that 
the statement is true, and the Rabbis say that they may write it 
even if they do not know whether the statement is true; and even 
Rabbi Meir said that they may not write it only due to the concern 
that it might be presented before a court that errs and allows the 
heirs to collect without furnishing additional proof. Rav Dimi of 
Neharde’a says: The halakha is that there is no concern about 
the possibility of a court that errs." 


The Gemara asks: And in what way is this case different from 
Rava’s statement? As Rava says: A court may not supervise 
halitza unless the judges recognize" the yavam and yevama. And 
a court may not supervise a declaration of the refusal" of a girl 
upon her reaching majority to remain married to the man to 
whom her mother or brothers married her as a minor after the 
death of her father, unless they recognize" the girl. Therefore, 
another court may write a document attesting to the performance 
of halitza" or a document stating that a declaration of refusal was 
made in a court elsewhere based on the testimony of witnesses 
even if the judges do not recognize these people, relying on the 
presumption the first court would not have allowed the act to be 
performed had they not been sure of the identities of the parties. 


What is the reason Rava said that the court must recognize the 
participants in these actions? Is it not due to the concern that 
a court that errs might write such a document based on the 
testimony of witnesses without verifying that the participating 
parties were recognized by the court where the halitza or refusal 
took place? 


The Gemara answers: The two issues are not the same. A court 
does not normally examine" the act of another court, so there 
is concern that the court where the document is written might 
assume that the court where the act took place recognized the 
participating parties. But a court does normally examine the state- 
ment of witnesses. Therefore, there is no concern that it will rely 
on a statement written by witnesses without their knowledge of 


its accuracy. 
MI S H N In continuation of the case discussed in the 
previous mishna of a father who wrote a 
document granting his property to his son but reserved the rights 
to the produce during his lifetime, the mishna states that the father 
may detach produce from the land and feed" the produce to 
whomever he wishes, and what he left detached at the time of his 
death belongs to all the father’s heirs, not only to this son. 


G E M ARA The mishna indicates that what the father 
left detached, yes, it is inherited by all the 
heirs; but the produce that is connected to the ground at the time 


of his death, no, it is not inherited by them. Rather, it belongs to 
the son who received the property. 


NOTES 


Refusal — px: A girl under the age of twelve can be married 
off by her father. If her father is no longer alive, then by Torah 
law she cannot marry while still a minor. Nevertheless, the 
Sages ordained that her mother or brothers may marry her off 
with her consent. Since her consent is not legally valid until 
she reaches the age of maturity, i.e., the age of twelve, the 
girl may terminate this marriage once she reaches that age 
by performing an act of refusal, which entails her declaring 


that she does not desire this marriage. In such cases, no bill of 
divorce is necessary. When a girl performs an act of refusal, the 
marriage is nullified retroactively, and it is considered as though 
she had never been married at all. This act of refusal need not 
be performed in the presence of the husband or even in court. 
Only two witnesses are necessary to attest to the refusal. Some 
authorities require three witnesses ab initio. It is implicit here 
that the norm was to perform the act of refusal in court. 


HALAKHA 


There is no concern about a court that errs — pwwin pr 
pyiv pt mab: If a court writes in a promissory note: We were 
in a panel of three and the note was ratified in our presence, 
the note is considered to be ratified, even if the court did 
not specify on what grounds it was ratified, as there is no 
concern that the court erred, in accordance with Rav Dimi’s 
ruling. Nevertheless, the court normally records the basis for 
its ratification. The Shakh writes that the current practice is not 
to record the basis for its ratification (Rambam Sefer Shofetim, 
Hilkhot Edut 6:4; Shulhan Arukh, Hoshen Mishpat 46:8). 


A court may not supervise halitza unless the judges recog- 
nize, etc. — 3) PYN 72 OX Nx pydin py: A court may 
not supervise halitza unless the judges recognize the yavam, 
the yevama, and her late husband. Therefore, two men who 
witnessed halitza may write for the woman a document 
attesting to the halitza even if they do not recognize them, 
as they may rely on the court (Rambam Sefer Nashim, Hilkhot 
Yibbum VaHalitza 4:29; Shulhan Arukh, Even HaEzer 169:56). 


And a court may not supervise refusal unless they recog- 
nize, etc. — 131 pY {> ON xdx passa pri: A minor orphan 
who was married off by her mother or brother and now 
wishes to refuse her husband must make a declaration of 
refusal in the presence of two men who recognize her and 
her husband. Therefore, anyone who witnessed the declara- 
tion of refusal may write her a document attesting to the 
refusal, even one who does not know her, as he may rely on 
the witnesses in whose presence she declared her refusal 
(Rambam Sefer Nashim, Hilkhot Geirushin 1:10; Shulhan Arukh, 
Even HaEzer 155:8). 


Document of halitza - adn va: Although there is no 
requirement for the halitza to be documented, it was never- 
theless customary for the court to grant her a document as 
proof that she performed halitza and that it is now permitted 
for her to marry a man from the general public. There was a 
standard formulation for this document. In some places it is 
not customary to write a document of halitza, but the pre- 
ferred custom is to write one (Rambam Sefer Nashim, Hilkhot 
Yibbum VaHalitza 4:30; Tur, Even HaEzer 169; Shulhan Arukh, 
Even HaEzer 169:56, and see Beer Heitev there). 


Does not examine, etc. — 977 xb "ay: A court never exam- 
ines the act of another court, as the judges in any court are 
presumed to be knowledgeable and to not err. The court does 
examine the statement of witnesses (Rambam Sefer Shofetim, 
Hilkhot Edut 6:5). 


The father may detach and feed, etc. - Yaxa whin axa 
^a: If one writes a document granting his property to his 
son during his lifetime for him to receive it after his death, 
while the father continues to benefit from the property in 
his lifetime (see 136a), and he dies, leaving produce con- 
nected to the ground, the produce belongs to the son, as a 
person's disposition is favorable toward his son. If the produce 
was detached, or even if it was connected but was ready to 
be harvested, it belongs to all the father's heirs, in accor- 
dance with the opinion of the Rosh, which is contrary to the 
Rashbam’s opinion (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 12:13; Shulhan Arukh, Hoshen Mishpat 257:2, and 
see Shakh there). 
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NOTES 


Appraises the produce still connected to the ground 
for the purchaser — np maman nyg paw: The Rash- 


his baraita i 
property in 
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dies and the 
court apprai 


when the purchaser receives the righ 


bam, Tosafot, and most other commentaries explain that 


s addressing a case where the son sold the 
is father’s lifetime. After the father’s death, 
to use the prop- 
pay the father's heirs for the produce that is 


connected to the ground. The Rif and Ri Migash explain 


ifferently: It is addressing a case where, after 


writing a document granting his field to his son but 
reserving his rights to the produce, the father sold to a 
hird party his rights to the produce. 


When the father 
son collects the field from the purchaser, the 
ses the surplus value of the field due to the 


produce stil 
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connected to the ground, and the son pays 
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HALAKHA 


But isn’t it taught in a baraita (Tosefta, Ketubot 8:5) that ina similar 
case, the court appraises the produce still connected to the ground 
for the purchaser™ of the land, who must pay the seller’s heirs for 
it? Accordingly, the connected produce also belongs to the heirs. 


Ulla said that this is not difficult; here, in the mishna, the halakha 
is stated with regard to his son, who receives the connected pro- 
duce after the father’s death. There, in the baraita, the halakha is 
stated with regard to another person who purchased the land from 
the son. Since a person’s disposition is favorable toward his son, 
the father certainly intended to bequeath the connected produce 
to his son together with the property itself. When the son sold it to 
another person, there was no such intention. 


MIS HNA If a person died and left adult and minor 


sons, the adults are not provided for by 
using funds of the minors, and the minors are not sustained," i.e., 
they do not receive food, by using funds of the adults. Rather, they 
receive a share of the inheritance equally, and each son sees to his 
needs from his own share. 


If the adults married," the minors marry, as the Gemara will 
explain. But if the minors say: We are marrying in the same 
manner that you adults married during our father’s lifetime, the 
court does not listen to them. Rather, whatever their father gave 
the adults in his lifetime he gave them, and the minors do not have 
the right to receive more than their share of the inheritance. 


Similarly, if the father left adult and minor daughters” but no sons, 
in which case his daughters inherit the estate, the adults are not 
provided for by using funds of the minors, and the minors are 
not sustained by using funds of the adults. Rather, they receive a 
share of the inheritance equally, and each daughter sees to her 
needs from her share. 


If the adult daughters married," the minor daughters marry, as 
the Gemara will explain. But if the minors say: We are marrying 
in the same manner that you adults married during our father’s 
lifetime, the court does not listen to them. 


Appraises the produce still connected to the ground for the 
purchaser, etc. - ^3) np iy mama Nx paw: If one writes a 
document granting his field to his son for him to receive it after 
his death and the father then sells the property, the son or his 
heirs appropriate the field from the purchaser after the father’s 
death. If there is produce in the field that is still connected to the 
ground, the son receives the produce, but the court appraises it 
and the son pays the purchaser for it. If the produce is detached 
rom the field, or if it is ready to be harvested, it belongs to the 
purchaser. This is the ruling of the Rambam and Shulhan Arukh, 
in accordance with the Rif’s interpretation of the baraita. 

The Rema, citing the Tur, rules that if the son sells his right 
o the property, then when the father dies, the purchaser does 
not receive any of the produce, even if it is connected and is 
not ready to be harvested. Rather, it belongs to the father’s 
heirs, and the purchaser pays them its value at the time of the 
ather’s death or waits for it to grow and be harvested by the 
heirs. This is in accordance with the Rashbam's interpretation of 
he baraita. According to this opinion, in the former case, where 
he father sells his rights to the produce, the son appropriates 
he connected produce from the purchaser and is not obligated 
o pay him for it, as he would if the father had not sold it (Ram- 
bam Sefer Kinyan, Hilkhot Zekhiya UMattana 12:13; Shulhan Arukh, 
Hoshen Mishpat 257:2-3). 
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The adults are not provided for...and the minors are not 
sustained, etc. — ^3) pait Dep X.. Ponana OHTA pr: If 
one dies, leaving children of different ages, although he elder 
children have greater clothing expenses and the younger ones 
have greater food expenses, neither is paid for from the com- 
mon inheritance. Rather, the property is shared equally, and 
each child sees to his own needs. The Rashba rules that this 
halakha pertains only to a case where the children protest each 
other's expenditures from the common inheritance. If there 
is no protest, they presumably allow each other to purchase 
their necessities from the common inheritance, as partners 
normally do. The Rid holds that this halakha pertains even to a 
case where there is no protest, and that the children can later 
demand payment from each other for their expenditures from 
he common inheritance (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 9:12; Shulhan Arukh, Hoshen Mishpat 286:1). 


The adults married, etc. - 151 Dhina axa: If the elder siblings 
married after the father’s death and paid for their weddings 
with money from the common inheritance, the younger sib- 
ings may do the same, and the remainder of the inheritance is 
shared equally. If the elder siblings married during their father's 
ifetime, the younger ones do not have the right to pay for 
heir weddings from the common inheritance (Rambam Sefer 
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Mishpatim, Hilkhot Nahalot 9:12; Shulhan Arukh, Hoshen Mishpat 
286:3). 


Left adult and minor daughters, etc. — niany nhin niam 
"11: If one dies, leaving only adult and minor daughters, the 
court does not sustain the minors until they reach majority 
and then give each daughter a share of the inheritance. Rather, 
each receives an equal share immediately, as is the halakha 
with regard to sons (Rambam Sefer Nashim, Hilkhot Ishut 19:22; 
Shulhan Arukh, Hoshen Mishpat 286:1 and Even HaEzer 12:18). 


If the adults married, etc. - 131 nbin IKW: If one dies, leav- 
ing a son and a single daughter, the court estimates the sum 
of money that the father would have given his daughter for 
her dowry and gives it to her from his estate. If the court is 
not capable of estimating the amount, the daughter is given 
one-tenth of the estate. If he left several single daughters in 
addition to a son, the eldest receives one-tenth of the estate, 
and each of the other daughters receives one-tenth of the 
remaining property after her older sisters receive their shares. 
If the father left only daughters and no sons, the property is 
divided equally among all the daughters, as the Sages did not 
institute the provision for dowries in this case (Shulhan Arukh, 
Even HaEzer 1131, 4, 9). 
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This following halakha is a stringency with regard to daughters’ 
inheritance" vis-a-vis sons’ inheritance: The halakha is that 
the daughters are sustained by using funds of the sons," as 
stipulated in their mother’s marriage contract, but they are not 
sustained by using funds of the other daughters. 


: With d to this eldest of 
GEMARA&*™ says: With regar eas is eldest o. 


the brothers who wears" garments and 
covers himself from the common property of the house, what 
he did is done," and the other brothers cannot subtract from his 
share of the inheritance as a result. 


The Gemara asks: But didn’t we learn in the mishna that the 
adults are not provided for by using funds of the minors? The 
Gemara answers: The mishna is referring to an unemployed 
person [bisherakha]," whereas Rava was referring to the brother 
who handles the finances of the entire family. Therefore it is in the 
interest of all the brothers for him to wear appropriate attire. 


The Gemara asks: If the mishna is referring to an unemployed 
person, isn’t it obvious that he may not take from the common 
inheritance of all the brothers? The Gemara answers: Lest you 
say that it is preferable for them that he dress appropriately so 
that he will not be repulsive, thereby dishonoring the family 
name, the mishna teaches us that he does not have the right to 
take money for clothing from the common inheritance, and ifhe 
does so, the brothers can subtract from his share of the inheritance 
as a result. 


G The mishna teaches that if the adults married, the minors 
marry. The Gemara asks: What is it saying? What does this 
mean? 


Rav Yehuda says that this is what it is saying: If the adults 
married after their father’s death and used the common inheri- 
tance to pay for their weddings, the minors that marry after their 
father’s death may also pay for their weddings from the common 
inheritance. But if the adults married during their father’s life- 
time, and the minors said after their father’s death: We will 
marry in the same manner that you married, the court does 
not listen to them. Rather, whatever sum their father gave the 
adults to pay for their weddings in his lifetime he gave them, and 
the minors do not have the right to demand that same sum from 
the inheritance. 


G The mishna teaches that if the father left adult and minor 
daughters, and the adults married, the minors marry. Avuh bar 
Geneiva sent a question to Rava: Our teacher, instruct us: Ifa 
woman borrowed money and consumed it, and before repaying 
the debt she arose and married," bringing her property into 
the marriage, what is the halakha? Is the husband considered a 
purchaser of her property or is he considered an heir’ to her 


property? 


HALAKHA 
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NOTES 


This halakha is a stringency with regard to daughters’ 
inheritance, etc. — 131.1223 Wn M: It is stipulated in a mar- 
riage contract that after the husband's death, his sons are 
obligated to sustain the daughters from the inheritance. This 
does not apply in a case where the daughters inherit the 
estate. Therefore, the adult daughters are not obligated to 
sustain the minor daughters from their share (Rashbam). 


What he did is done - 12% tay x12: The Rashbam maintains 
that the eldest brother may not take from the common prop- 
erty to purchase clothing ab initio; but if he did so, he is not 
liable to return the amount he took. By contrast, the Rid holds 
that if he supervises the family’s affairs he is allowed to do so 
ab initio, unless his brothers protest at the outset. 


An unemployed person [sherakha] — x31: The Rashbam 
interprets this term as referring to an unemployed person, 
from whom the family derives no benefit. Josafot cite the 
Arukh, which has a version of the text that reads shedakha, 
meaning quiet, i.e., an unemployed person who sits quietly 
without doing anything. The early commentaries cite proof 
for this interpretation from Onkelos’s translation of the phrase: 
“A cunning hunter” (Genesis 25:27), as nahshirekhan, which 
means one who knows only how to hunt and who is not 
capable of engaging in commerce (see Josafot and Rid). 

Another explanation is that sherakha refers to a fancy gar- 
ment of silk or purple wool. According to this explanation, the 
Gemara means that although the eldest brother may purchase 
suitable clothing to represent the family respectably, he may 
not buy fancy clothing from the family's money, as that is 
unnecessary (Rabbeinu Hananel; see Rif). 


And she arose and married — nxn May: According to 
Rabbeinu Asher of Lunel, the dilemma pertains only to a case 
where the woman borrowed the money before her betrothal. 
f she borrowed it after her betrothal, her husband is certainly 
iable to repay her debt (see Meiri). Tosafot comment that the 
dilemma is relevant only if the creditor demands payment 
rom the husband after the wife's death. If he demands pay- 
ment from the woman in her lifetime, he can collect the debt 
rom her usufruct property, which is considered her personal 
property even while she is married. Other commentaries 
infer from the Gemara that it makes no difference whether 
he demands payment during her lifetime or after her death 
Rid; Rabbi Yitzhak Karkusha). 


Is the husband a purchaser or is he an heir — npid bya 
+71 WI ix y: According to Piskei HaRid, the dilemma per- 
ains only to the wife's usufruct property; with regard to her 
guaranteed property the husband is certainly considered a 
purchaser, as he is liable to return its full value to her if he 
dies or divorces her. 


The daughters are sustained by funds of the sons, etc. - 
^D DaT by midi Niaz: If one dies, leaving both sons and 
daughters, the sons inherit the property, and they are obli- 
gated to sustain their sisters until they either reach majority or 
get married. If there is not enough of the estate for both the 
inheritance of the sons and the sustenance of the daughters, 
the daughters are sustained, and the sons beg for their own 
sustenance (Rambam Sefer Nashim, Hilkhot Ishut 19:17; Shulhan 
Arukh, Even HaEzer nzn). 


This eldest of the brothers who wears, etc. — *M bina wT 
^D vy: Although the elder brothers may not spend money 
from the common inheritance on their clothing, if the younger 
brothers would benefit from the eldest brother wearing 
respectable clothing, e.g., if he handles the family’s finances and 
it is to their benefit that people with whom he deals treat him 


with respect, he may pay for these clothes from the common 


inheritance. His brothers have the right to protest his doing so. 


This is in accordance with the Rosh's explanation, as opposed 
to the Rashbam's explanation, of Rava's statement (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 9:15; Shulhan Arukh, Hoshen 
Mishpat 286:2). 


Ifa woman borrowed money and consumed it and she arose 
and married - NNN may) mbox ann: If a woman marries 
after taking a loan by oral agreement, "the creditor cannot col- 
lect the debt from her husband, as a husband is considered a 
purchaser with regard to his wife's property, and one does not 
collect from purchasers a loan by oral agreement. This is in 
accordance with the Rif’s opinion that the Gemara’s dilemma 


was not resolved. The Shakh explains that the creditor is consid- 


ered at fault for his loss, as he knew that the woman was likely 


to marry and should have lent her the money with a promissory 
note. It is added there that if the creditor seizes payment from 
the husband, the court does not appropriate it from him, as he 
has the right to act based on the ruling of Rabbeinu Hananel 
and the Rashbam that the husband is considered his wife's 
heir in this context, due to the creditor's loss, and the husband 
is liable to pay. The Rema states that if the actual money that 
was given to the woman was not yet spent, the husband is 
liable to return it (Rambam; Rabbeinu Yitzhak; Mordekhai). He 
adds that the creditor can demand that the woman not marry 
until she repays him, even if the debt is not yet due (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 26:12,17 and Sefer Kinyan, 
Hilkhot Zekhiya UMattana 12:12; Shulhan Arukh, Even HaEzer 91:2, 
and see Hoshen Mishpat 112:5, 132:2, 4). 
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NOTES 


This incident occurred with me — 7Wy m7 by: Rab- 


beinu Gershom Meor HaGola explains that this means 
that the incident was presented before him. Rabbi Yitzhak 
Karkusha explains the phrase to mean that it happened to 


him, i.e., Rav Yehuda’s wife was the daughter in the case, 


and he asked the Sages whether he is obligated to sustain 
the widow. 


These do not return in the Jubilee, the portion of the 
firstborn - m2271 Sava pwin pw qi g: This is because 
only sold property returns to its original owner in the Jubilee 
Year, whereas the portion of the firstborn is considered a 
gift that he is granted by the Torah (Rashbam; Rabbeinu 
Gershom Meor HaGola). 


HALAKHA 
The portion of the firstborn — i347: Brothers who 


divided their father’s inheritance are considered like pur- 


chasers and are obligated to return their portions to the 
common estate in the Jubilee Year. They need not divide the 
property again; rather, they can exchange their shares (see 
Kesef Mishne; Radbaz). Similarly, the firstborn is obligated to 


return his additional portion, and he receives a new addi- 


tional portion. This is in accordance with the opinion of the 
Rabbis mentioned in the mishna in Bekhorot 52b (Rambam 
Sefer Zera’im, Hilkhot Shemitta VeYovel 11:20). 
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The halakhic ramification of this dilemma is as follows: Is he 
considered a purchaser, and the creditor therefore cannot collect 
his wife’s premarital debt from him, as one does not collect from 
the purchasers a loan by oral agreement? Or perhaps he is con- 
sidered her heir, and one collects from the heirs a loan by oral 
agreement. 


Rava said to him: We learned the answer to this question in the 
mishna: If the adult daughters married, the minor daughters 
marry. What, is it not teaching that if the adult daughters married, 
each one of them transferring money from the common inheritance 
to her husband to cover the wedding expenses, the minor daugh- 
ters also marry, paying for the wedding from the money that each 
elder sister transferred to her husband? Clearly, although the money 
the elder daughters took from the inheritance for their weddings 
has the status of a loan by oral agreement, their husbands are liable 
to return it. This proves that the husbands are considered heirs. 


The Gemara answers: No, the mishna is teaching that if the adults 
married and each one transferred money to her husband, the 
minors also marry, and each one may transfer money from the 
common inheritance to her husband for the wedding expenses. 
They cannot collect money from what was already transferred by 
their sisters to their husbands. 


The Gemara asks: Is that so? But didn’t Rabbi Hiyya teach that if 
the adults married and transferred money to the husband, the 
minors marry and collect money from the husband of each elder 
sister? 


The Gemara answers: Even according to this interpretation, there is 
no proof from the mishna with regard to the case of a loan by oral 
agreement. Perhaps the provision of wedding expenses for the 
daughters is different, as it generates publicity. Since it is well 
known that a specific portion of a person’s estate is liened to the 
future wedding expenses of his single daughters, it has the status of 
aloan with a promissory note. Therefore, the younger daughters can 
collect from the husbands of the elder daughters even if the status 
of the husbands is that of purchasers. 


Rav Pappa said to Rava: Is this not identical to the halakha that 
Ravin sent in his letter from Eretz Yisrael? That halakha states 
that with regard to one who died and left a widow and a daughter, 
his widow is sustained from his property. If the daughter then 
married, the widow is still sustained from his property, although 
it is now in the possession of the daughter’s husband, as she had 
inherited the property from her father. With regard to a case where 
the daughter then died and her husband inherited from her, Rav 
Yehuda, son of the sister of Rabbi Yosei ben Hanina, says: This 
incident occurred with me," and the Sages said that the late man’s 
widow is still sustained from his property although it is fully 
owned by his daughter’s husband. 


Rav Pappa explains: Granted, if you say the husband is considered 
an heir, it is due to that reason that his father-in-law’s widow is 
sustained from his property; it is still liened to her sustenance. But 
if you say that a husband is considered a purchaser of his wife’s 
property, why is his father-in-law’s widow sustained from his 
property? The purchasers of inherited property are not obligated 
to sustain the widow. 


Abaye said: If Ravin had not sent this letter, would we not have 
known that the husband has the status of a purchaser? But didn’t 
we learn in the mishna (Bekhorot 52b): These properties do not 
return to their original owners in the Jubilee Year (see Leviticus 
25:13-24): The portion of the firstborn," i.e., it does not return 
to the common ownership of the brothers to be shared equally 
like the rest of the inheritance, but rather remains in the possession 
of the firstborn; 
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and one who inherits the property of his wife" after her death, 
i.e., the property is not returned to her family. Evidently, the 
husband does not have the status of a purchaser, as a purchaser 
must return the property to its original owner in the Jubilee Year. 


Rava said to him: And now that Ravin sent the letter, do we in 
fact know that the husband has the status of an heir? Doesn’t 
Rabbi Yosei, son of Rabbi Hanina, say: In Usha they instituted 
an ordinance that in the case of awoman who sold her usufruct 
property,” i.e., property that she alone owns and her husband 
benefits only from the profits, in her husband’s lifetime and then 
died, the husband repossesses it from the purchasers? Appar- 
ently the husband’s status is that of a purchaser, as a purchaser can 
appropriate his purchase from a later purchaser, whereas an heir 
does not inherit property that the person sold before he died. 


Rather, Rav Ashi says that the Sages equated the husband 
with an heir, and the Sages equated him with a purchaser. And 
they deemed him as whichever is better for him, based on 
the circumstances of the case. With regard to the Jubilee Year, 
the Sages equated him with an heir," due to his potential loss 
were he to be equated with a purchaser, as he would be obligated 
to return the property to his wife's heirs. With regard to the case 
of Rabbi Yosei, son of Rabbi Hanina, where the wife sold the 
property, the Sages equated him with a purchaser, due to his 
potential loss were he to be equated with an heir. With regard 
to Ravin’s halakha, concerning the sustenance of the husband’s 
father-in-law’s widow, due to the potential loss of the widow, 
the Sages equated him with an heir." 


HALAKHA 


And one who inherits the property of his wife - nx wii 
inwy: A husband who inherits from his wife need not return 
the inheritance to her family in the Jubilee Year. Although the 
halakha that a husband inherits his wife is by rabbinic law, the 
Sages reinforced this ordinance, giving it the force of Torah law 
(Rambam Sefer Zera‘im, Hilkhot Shemitta VeYovel 11:21). 


A woman who sold her usufruct property, etc. - TONI 
^D abn 1) mAV: If a married woman sold her usufruct 
property, the husband ownsthe rights to the profits and usage 
of the property during her lifetime, and after her death he 
appropriates the property from the purchasers, owing them 
no compensation. The Rema, citing the Rosh and the Tur, rules 
that the husband can appropriate the property even during his 
wife's lifetime (Rambam Sefer Nashim, Hilkhot Ishut 22:7; Shulhan 
Arukh, Hoshen Mishpat 90:9). 


Usufruct property - wba 3): A married woman's property is 
divided into two categories, usufruct property and guaranteed 
property. Usufruct property is the property that a wife brings to 
the marriage from her father’s home and that is not included 
in her marriage contract, and property that she inherits or 
receives as a gift after her marriage. All this property remains 
hers even after she is married, and her husband is not permit- 
ted to sell it, although he is entitled to benefit from its profits. 
The husband must care for this property, although he is not 


BACKGROUND 


Due to the potential loss of the widow the Sages equated 
him with an heir - wap parmMw TINTIN PD OW: If one 
dies, leaving a widow and a daughter, the widow is sustained 
from the estate, and the daughter begs for her sustenance. 
Even if the daughter marries, bringing the inheritance into 
the marriage, the widow is still sustained from the property, 
even after the daughter's death. This is because the Sages 
equated the daughter's husband with an heir, so that the 
widow does not lose her sustenance. The Beit Shmuel notes 
that if the daughter brings property into the marriage not as 
usufruct property but as guaranteed property, the husband 
is considered a purchaser and owes nothing to the widow 
(Rambam Sefer Nashim, Hilkhot Ishut 20:11; Shulhan Arukh, Even 
HaEzer 93:4). 


responsible if it decreases in value, provided that the loss was 
not intentionally caused by him. The property is returned to 
the wife if the husband dies or divorces her, and any increase or 
decrease in its value at that time by comparison with its value 
at the beginning of the marriage is her profit or loss. If she dies 
during the lifetime of her husband, he inherits the property. 
Before marriage, a couple can form any agreement they wish 
with regard to usufruct property. 


NOTES 


With regard to the Jubilee the Sages equated him with an 
heir - wwa pay mw bav 133: The Gemara in Bekhorot (52b) 
infers that the tanna of this mishna clearly holds that a hus- 
band is considered an heir by Torah law, as, if by Torah law he 
is considered a purchaser and is obligated to return his wife's 
property in the Jubilee Year, the Sages would not equate him 
with an heir, thereby canceling this obligation. Accordingly, 
the Gemara here means that the Sages did not change his 
status as an heir (Tosafot). By contrast, the Rambam maintains 
that a husband inherits from his wife only by rabbinic law, and 
nevertheless he is not obligated to return the property in the 
Jubilee Year, as the Sages reinforced this ordinance, giving it 
the force of Torah law. 
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NOTES 


The purchasers caused their own loss — 17°DD% 172% 
mwa: The conclusion with regard to the case at the 


center of the discussion, i.e., a woman who borrowed 
money and then got married, is subject to a dispute 
between the early commentaries. Rabbeinu Hananel 
maintains that the creditor can collect payment from the 
husband. The Rashbam explains that this is because the 
creditor is not to blame for his loss. Other commentaries 
hold that the creditor cannot collect payment; he is at 


fault for 


lending the woman money without a promis- 


sory note. The Rif maintains that the halakha in this case 
remains uncertain, and in practice, payment cannot be 
appropriated from the husband. 
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The Gemara asks: But with regard to the case of Rabbi Yosei, son 
of Rabbi Hanina, there is a loss to the purchasers, from whom 
the husband appropriates the property, and nevertheless, the Sages 
equated him with a purchaser. 


The Gemara answers: There, the purchasers caused their own 
loss." Since they knew that there is a husband, they should not 
have purchased property from a wife living under the authority 
of her husband, removing it from the husband and his heirs. 
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The order in which relatives inherit formulated in the Talmud includes both 
the halakhot stated in the Torah and halakhot that are not explicit in the Torah. 
Precedence is granted to one’s offspring, i.e., to one’s sons or daughters and their 
descendants. If a man has no descendants, his paternal family members inherit 
from him, starting with his father, and if his father is deceased then his father’s 
descendants inherit from him. Ifhis father has no descendants, the inheritance goes 
to his paternal grandfather and his descendants, or to his paternal great-grandfather 
and his descendants, and so forth. In all cases, sons and their descendants precede 
daughters and their descendants. 


An exception is that a husband takes precedence with regard to his wife’s inheri- 
tance despite the fact that they are not blood relatives. Although there are different 
opinions as to whether a husband’s inheritance of his wife’s property is by Torah 
or rabbinic law, even those who hold that it is by rabbinic law concede that it takes 
precedence over that of other heirs. 


In principle, an heir does not lose his right to the inheritance after his death; if the 
heir is dead, his heirs receive it. Nevertheless, a husband does not inherit property 
inherited by his wife after her death, nor do brothers inherit property inherited by 
their brother after his death. 


A firstborn son receives a double portion of the property his father possessed at the 
time of his death, but not of the property that was due to be paid to the deceased. 
He does not receive a double portion of his mother’s inheritance. The definition 
of a firstborn is a son who is the first viable offspring of his father. Whether he is 
his mother’s firstborn is immaterial. If the firstborn was born by caesarean section, 
he does not receive a double share, nor does the following son. If there are twins, 
the midwife’s attestation at the time of their birth as to which baby was born first 
is deemed credible. The mother’s testimony during the first seven days after their 
birth is also deemed credible. The father’s testimony that a specific son of his is the 
firstborn is deemed credible at any time. 


One cannot bequeath his estate to one who is not his heir by Torah law. Despite this, 
one can apportion his estate to his heirs unevenly, with the exception of the firstborn’s 
double portion, which may not be reduced. This principle is relevant only with regard 
to inheritance; if one distributes his property to others during his lifetime, even if 
he reserves the rights of usage until after his death, he can distribute the property to 


Summary of 
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whomever he wishes. The Sages are displeased with one who distributes his entire 
property to people other than his heirs. 


Although one’s sons take precedence with regard to inheritance, a wife’s marriage 
contract guarantees her and her daughters sustenance from the estate. This right 
precedes the sons’ right to receive their inheritance. 


As long as the inheritance has not yet been divided between the children, each child 
must keep an account of his expenditures from the inheritance, as no child may take 
more than the others. Money that was spent on the children during their father’s 
lifetime is not taken into consideration. 


Several halakhot that have only historical significance are also discussed in the 
chapter, i.e., the distribution of Eretz Yisrael among the tribes in the days of Joshua, 
and a particular halakha that pertained to that period with regard to the transfer 
of inheritance from the possession of members of one tribe to the possession of 
members of another. 
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This chapter continues the discussion commenced in the previous chapter with 
regard to the halakhot of inheritance. It focuses on halakhot that are based on rab- 
binic decrees and local custom rather than Torah law. Four fundamental issues are 
addressed in the chapter. 


The first issue concerns the division of an estate between the sons of the deceased, 
who are the heirs, and the deceased’s daughters. Every marriage contract includes 
the following stipulation: Any female children you will have from me will live in my 
house and be sustained from my property until they are married (see Ketubot 52b). 
This stipulation ensures that the daughters are provided with sustenance from their 
father’s estate until they either reach the age of majority or marry. This chapter dis- 
cusses the division of the deceased's estate when it is insufficient to support both the 
sons and the daughters. It further discusses whether a tumtum, i.e., one whose sexual 
organs are indeterminate, is considered a male or a female with regard to this matter. 


The second issue concerns a situation where the heirs enhance their inheritance 
before dividing the property between them. In this case it is necessary to determine 
how to divide the profits accrued due to the enhancement of the property. The 
Gemara explores several cases where the manner of dividing the enhancement is not 
evident, e.g., when only some of the heirs invested in the property, or when some of 
the heirs are adult sons and some are minor sons. 


The third issue concerns instructions issued by a person on his deathbed. The Sages 
instituted that unlike the gift of a healthy person, the gift of a person on his deathbed 
does not require a formal act of acquisition, but is acquired by means of the verbal 
instruction of the person on his deathbed. This applies only if he transfers ownership 
of all his property. Furthermore, under certain circumstances he can retract the gift 
or transfer it to a different recipient. 


The fourth issue concerns a case where two relatives die under circumstances in 
which it is impossible to ascertain which of them died first. It is therefore unclear 
who inherits from whom, and to whom the property should now be transferred. This 
chapter examines the manner of adjudicating these cases of uncertainty. 
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MI S HN In the case of one who died and left 
behind both sons and daughters," when 
the estate is large the sons inherit" the estate and the daughters 
are provided with sustenance from it" according to the stipula- 
tions of the deceased’s marriage contract with their mother. With 
regard to a small estate, which is insufficient to provide for both 
the sons and the daughters, the daughters are provided with 
sustenance. And if the sons, who receive in this case neither 
inheritance nor sustenance, have no other means with which to 
support themselves, they go and request charity at the doors." 
Admon’ says, rhetorically: I lost out just because I am male? 
Rather, he holds that the sons also receive sustenance. Rabban 
Gamliel said: I see as correct the statement of Admon. 


The Gemara asks: And how large must 
GEMARA s 


the estate be in order for the sons to 
inherit it? Rav Yehuda says that Rav says: Large enough to 
provide sustenance from it for both these, the sons, and those, 
the daughters, for twelve months." Rav Yehuda continues: 
When I said this ruling before Shmuel, he said: That is the 
statement of Rabban Gamliel bar Rabbi Yehuda HaNasi. But 
the Rabbis say: The estate must be large enough to provide 
sustenance from it for both these and those until the time 
that the daughters reach their majority, at age twelve and six 
months, as indicated in the marriage contract. 


This was also stated by other amora’im: When Ravin came from 
Eretz Yisrael, he said that Rabbi Yohanan says, and some say 
it was Rabba bar bar Hana who says that Rabbi Yohanan says: 
Any estate that is large enough to provide sustenance from 
it for both these and those until the time that the daughters 
reach their majority is a large estate; less than that, this is 
a small estate. 


The Gemara asks: And if there is not enough to provide for 
these and those until the daughters reach their majority, 


NOTES 


The sons inherit — w» man: When the estate is large, the 
sons acquire the property to use as they wish, and they, or the 
steward appointed for them if they are minors (Ramah), are then 
responsible for providing for their sisters. When the estate is 
small it is not given to the sons but is kept under the jurisdiction 
of the court or of a court-appointed steward, who ensures that 


the daughters are provided for (Ramban). 


And the daughters are provided with sustenance from it - 
niv niam: The Rashbam explains that their sustenance also 
includes marriage expenses, i.e., her trousseau and related 
expenses. Furthermore, some early commentaries understand 
that according to the Rashbam the daughters’ sustenance 
includes one-tenth of the estate given as a dowry (see Ketubot 
68b). Many early commentaries disagree with the Rashbam and 
hold that the dowry is not taken into account when evaluat- 
ing whether the estate is designated a large or small estate 


(Ramban; Rashba). 


They go and request charity at the doors - p»ninst by byw: 
This signifies that they have no rights in the estate. If they are 


unable to support themselves, they are supported by the com- 
munity, as are other poor people. The daughters’ sustenance 
takes precedence, as their right to sustenance is guaranteed 
by the stipulations of their mother’s marriage contract, which 
places a lien on the estate. Rabbi Yitzhak Karkusha adds that the 
Sages gave priority to the daughters’ rights to sustenance over 
the rights of the sons to inherit, as it is more shameful for the 
daughters to go begging than for the sons to do so. 


Twelve months - wn Wy ow: Some explain that the Sages 
defined the size of a large estate in this way in order to balance 
between the rabbinic ordinance protecting the daughters and 
the Sages’ desire not to dispossess the sons of their inheritance 
(Ramban). The Ritva claims that the twelve-month period 
is based upon one opinion (Ketubot 97a) with regard to the 
amount of time for which the Sages permitted a widow to sell 
her husband's property after his death in order to provide sus- 
tenance for herself. She may sell property to provide sustenance 
for herself for twelve months, and likewise the daughters are 
allocated twelve months of sustenance. 
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HALAKHA 


One who died and left sons and daughters, etc. — maw "2 
^ad Nid) O93 Mam: In the case of one who dies and leaves 
behind both sons and daughters, the sons inherit the estate. 
They are entitled to dispose of it as they wish, as long as they 
provide for their sisters until the latter reach their majority 
or are betrothed. Some hold that they may not sell the 
estate while they are sustaining their sisters except for the 
purpose of a mitzva, such as redeeming a captive (Rema, 
citing Mordekhai). The Rema adds that the sons are not 
required to be frugal in their spending. If the court notes 
that the sons are depleting their late father’s estate, the court 
must ensure the welfare of the daughters by separating their 
due from the estate. All this applies when the estate is large 
enough to provide food, clothing, and accommodation 
for both the sons and the daughters until the daughters 
reach their majority, and, according to some, to pay for the 
daughters’ marriage expenses (see Beit Shmuel). If the estate 
is not that large, the court first separates funds to provide 
or the daughters, and then gives the remainder to the 
sons. The first priority is to provide for the daughters, even 
ifthe sons must resort to begging. This is in accordance with 
he opinion of the unattributed mishna, and contrary to the 
opinion of Admon. 

Nowadays, these halakhot apply if the father bequeathed 
and. If he bequeathed only movable property, both sons 
and daughters are provided for equally, as the daughters’ 
right to receive sustenance from movable property is not by 
Torah or rabbinic law; rather it is an ordinance of the geonim, 
and this ordinance did not give the daughters precedence 
over the sons. If the estate includes both land and movable 
property, and together they constitute a large estate, the 
sons inherit the estate (Rambam Sefer Nashim, Hilkhot Ishut 
19:17-18; Shulhan Arukh, Even HaEzer 12:11-12). 


PERSONALITIES 

Admon - jint: The Admon cited here is Admon ben Gad- 
dai, one of the Sages of Jerusalem in the generation before 
the destruction of the Temple. The mishna describes Admon 
as one of two judges authorized to issue decrees (Ketubot 
104b). This was presumably the highest level of judges in 
Jerusalem, and they had the authority to institute ordinances 
and issue decrees about monetary matters. The mishnayot 
in tractate Ketubot (108b-1n1oa) present seven rulings made 
by Admon. 
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HALAKHA 


If the estate was large and became small - pann 
wyn: If a large estate depreciated after its owner died, 
the sons nevertheless retain it, as they inherited the estate 
at the moment of death. The Tur, citing the Rashbam, rules 
that any shortfall is deducted equally from the sons and 
the daughters (Rambam Sefer Nashim, Hilkhot Ishut 19:19; 
Shulhan Arukh, Even HaEzer 112:13). 


If the estate was small and then it became large - poyma 
1270): If the estate was small at the time of the father’s 
death and subsequently became large, the sons inherit 
the estate, in accordance with the Gemara’s conclusion. 
The Rema cites an opinion that even if the matter was 
already settled in court and the estate was categorized 
as a small estate, if the estate appreciates to the point of 
being a large estate, the estate attains the status of a large 
estate. The estate retains the status of a large estate even if 
it then depreciates in value (Rambam Sefer Nashim, Hilkhot 
Ishut 19:19; Shulhan Arukh, Even HaEzer 1712:14). 


Orphans who preemptively sold — nam) vaTPW pain: 
the sons preemptively sold property from a small estate, 
he sale is valid, in accordance with the opinion of Rabbi 
Yohanan. The daughters do not receive sustenance from 
he proceeds of the sale, since the actual property left by 
he father is no longer in the family’s possession (Tur, citing 
Rosh). Some authorities hold that the sale is valid only if it 
‘ook place prior to the court's appropriation of the daugh- 
ers’ sustenance from the estate (Rambam Sefer Nashim, 
Hilkhot Ishut 19:19; Shulhan Arukh, Even HaEzer 12:14). 


The deceased’s widow, etc. — 151 iny: Ifthe estate is 
arge but there is a claim upon it, which if deducted from 
he value of the estate would render it a small estate, it is 
still categorized as a large estate. This is the halakha with 
regard to a creditor's claim to money owed him, a step- 
daughter's claim to sustenance, and a daughter's claim 
to one-tenth of the estate as a dowry. By contrast, the 
funds dedicated to the payment of the deceased's mar- 
riage contract, and according to the Ramban and Rashba, 
also those dedicated to the sustenance of the widow, are 
deducted before the value of the estate is determined. 
This ruling stems from the principle that in cases that are 
unresolved in the Talmud, the property remains in the 
possession of the last known owner. Since this is not a 
conclusive halakhic ruling, if one of the claimants seized 
property in accordance with his or her claims, it is not 
taken back from them (Rambam Sefer Nashim, Hilkhot 
Ishut 19:20; Shulhan Arukh, Even HaEzer 12:15, and see Beit 
Shmuel there). 
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shall the daughters take all of the estate, even if it is more than is 
required for their sustenance? Rather, Rava said: The court appropri- 
ates sustenance for the daughters until they reach their majority, 
and the remainder is given to the sons. 


§ The Gemara comments: It is obvious that if the estate was large 
and became small,"" the heirs, i.e., the sons, already acquired it" 
when it was large. It remains in their possession, and they must provide 
for the daughters from it. The Gemara asks: If the estate was small, and 
was therefore not inherited by the sons, and then it became large," 
what is the halakha? Does even a small estate remain in the posses- 
sion of the heirs, while the court reserves it for the daughters’ suste- 
nance, and therefore it appreciated in the possession of the heirs 
and they receive the appreciation in the estate’s value? Or perhaps 
the heirs are totally removed from possession of a small estate, and 
the appreciation in value is to the benefit of the daughters receiving 
sustenance. 


The Gemara answers: Come and hear a proof, as Rabbi Asi says 
that Rabbi Yohanan says: In the case of orphans who preemptively 
sold" land from a small estate left to them by their father, before the 
court appropriated it for the daughters’ sustenance, concerning that 
which they sold, the sale is valid, even though they acted improperly. 
One can infer from this that a small estate remains in the possession 
of the heirs even when they are not authorized to derive benefit from 
it, and therefore the appreciation in its value belongs to them. 


§ Rabbi Yirmeya was sitting before Rabbi Abbahu and raised the 
following dilemma before him: What is the halakha with regard to 
the sustenance to which the deceased’s widow" is entitled? Does it 
reduce the value of the estate when evaluating whether the estate is 
categorized as a large estate or a small estate? Do we say that since she 
has a right to receive sustenance, it reduces the value of the estate? 
Or perhaps we say that since if she remarries she does not have a 
right to sustenance, now as well, for the purposes of determining the 
value of the estate, she is considered as if she does not have a right to 
sustenance, and therefore it does not reduce the value of the estate. 


NOTES 


If the estate was large and became small - soyrani parva: The 
value of the estate is determined as of the time of death. Later 
appreciation or depreciation in value discussed in the Gemara 
could be due to a range of factors, including a change in market 
value, a loss caused by actions taken by the heirs, or an increase 
in the cost of living. 


The heirs already acquired it — pwr ja 151 323: If, after an 
estate was acquired by the sons as an inheritance on the basis 
of its categorization as a large estate, it then depreciated to the 
point of becoming a small estate, it cannot then be removed 
from their possession and allocated to the daughters for their 
sustenance, as would have been the case had it been categorized 
as a small estate initially. Rather, the depreciation is deducted 
proportionally from the sons’ inheritance and the daughters’ 
sustenance (Rashbam). Rabbi Avraham Av Beit Din explains that 
this is because once the estate is categorized as a large estate, the 
halakha reverts to the Torah law of inheritance, and the rabbinic 
ordinance providing for the daughters does not take effect. The 
Ramban explains that the sons’ rights to the estate stem from 
the halakhot of inheritance, which take effect at the moment of 
death, whereas the daughters’ rights to sustenance take effect 
only when the property actually reaches their possession, just as 
a gift is acquired only when it reaches the recipient's possession. 


Orphans who preemptively sold — 113131312 p pim: The early 
commentaries disagree as to when this applies. The Rashbam 
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explains that it applies only if they sold the estate before the 
matter came to court for adjudication and that once the court 
appropriated the estate for the daughters’ sustenance the sons 
can no longer sell it. Tosafot maintain that even after the matter 
was settled in court, and the estate was appropriated for the 
daughters’ sustenance, if the sons sold the property, their sale 
is valid. Some early commentaries explain that even when the 
sons sold the estate, the daughters do not lose their rights to 
sustenance and the sons must provide for them, although 
the property sold cannot be repossessed from the purchasers 
(Rav Hai Gaon; Responsa of Ri Migash). Other commentaries hold 
that the daughters do lose their rights to sustenance, as they 
are entitled to sustenance only from their father's estate directly, 
not from money received by the sons from the purchasers 
(Ramban). 


The deceased's widow - inay: The Sages instituted that a 
widow has the right to live in her late husband’s house and 
receive sustenance from his estate until she remarries. The com- 
mentaries discuss how her sustenance is valued, as the dura- 
tion of her widowhood is unknown. Some early commentaries 
explain that the amount is calculated based on the duration of 
time the Sages deemed it permitted for a widow to sell property 
from her husband's estate in order to provide for herself (Rabbi 
Avraham Av Beit Din; see Meiri). Others say that the widow's 
life expectancy is estimated and the sustenance due to her is 
calculated accordingly (Rabbeinu Asher of Lunel; Rashba). 
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Furthermore, if you say that since, if she remarries she does not 
have a right to sustenance, now as well she is considered as if she 
does not have a right to sustenance, and it is not taken into account 
when evaluating the estate, then another dilemma can be raised: 
What is the halakha with regard to the sustenance one pledged to 
give, for a certain number of years, to the daughter of his wife from 
a previous marriage, i.e., his step-daughter, which is an obligation 
not affected by his death or by her marriage? Does it reduce the 
value of the estate? Do we say that since, when she marries she 
also has a right to sustenance, it reduces the value of the estate? Or 
perhaps we say that since, if she dies she does not have a right to 
sustenance, it does not reduce the value of the estate. 


And if you say that since, if she dies she does not have a right to 
sustenance, therefore it does not reduce the value of the estate, 
what is the halakha with regard to a debt owed to the deceased’s 
creditor? Does it reduce the value of the estate? Do we say that 
since, when the creditor dies he also has a right to the money 
owed him, and it is collected by his heirs, therefore it reduces the 
value of the estate? Or perhaps we say that since it has not yet 
been collected, it does not reduce the value of the estate. 


And there are those who say that Rabbi Yirmeya raised the dilem- 
mas in the opposite direction," i.e., in the reverse order: What is 
the halakha with regard to a debt owed to a creditor? Does it 
reduce the value of the estate? 


What is the halakha with regard to sustenance the deceased 
pledged to give the daughter of his wife from a previous marriage? 
Does it reduce the value of the estate? What is the halakha with 
regard to the sustenance to which his widow is entitled? Does it 
reduce the value of the estate? Furthermore, with regard to his 
widow and daughter,’ which of them takes precedence if the 
estate is insufficient to provide sustenance for both? 


Rabbi Abbahu said to Rabbi Yirmeya: Go now and come back 
tomorrow. When he came back, Rabbi Abbahu said to him: 

Resolve at least one of your questions, as Rabbi Abba says that 

Rabbi Asi says: The Sages established the status of the widow in 

relation to the daughter" as equivalent to the status of the daugh- 
ter in relation to the brothers in the case of a small estate. Just as 

in the case of a daughter in relation to her brothers, the daughter 

is sustained and the brothers go and request charity at the doors, 
so too in the case of a widow in relation to the daughter, the 

widow is sustained" and the daughter goes and requests charity 
at the doors. 


§ The mishna teaches: Admon says, rhetorically: I lost out just 
because I am male? Rather, he holds that the sons also receive 
sustenance. The Gemara asks: What is he saying? Abaye said that 
this is what he is saying: Because I am male, and I am fit to 
engage in the study of the Torah, I lost out and must go begging 
instead of studying the Torah? Rava said to him: If that is so, 
should one conclude that it is only one who engages in the study 
of the Torah" who inherits, whereas one who does not engage in 
the study of the Torah does not inherit? Rather, Rava said that 
this is what Admon is saying: Because I am male, and I am fit to 
inherit in the case of a large estate, should I lose my inheritance 
entirely in the case of a small estate? 


NOTES 
That he raised the dilemmas in the opposite direction - 
XD’ aps ay syat: Although the content of the questions is 
identical according to both versions, the order in which the 
dilemmas were presented has halakhic ramifications, as the 
halakha generally follows those statements that are taken for 
granted in a subsequent dilemma (see Ran). 


NOTES 


His widow and daughter - na) inay: Rabbeinu Gershom 
Meor HaGola explains that this refers to his wife's daughter 
from her previous marriage, where he pledged to provide for 
her for a certain number of years. Most commentaries explain 
that this refers to his own daughter (see Rambam). 


The widow is sustained - nain) TD: The reason for this is 
that one is presumably more concerned about preventing his 
wife's humiliation than that of his daughter, and he therefore 
would first concern himself with providing for his wife (Rab- 
beinu Gershom Meor HaGola). 


One who engages in the study of the Torah, etc. - (x2 
^nd mina pry: The Rashbam explains that Rava is stating 
that it is obvious that if one has two sons and one of them 
does not study Torah, he does not lose his inheritance, as the 
rights of inheritance are not dependent upon the personal 
qualities of the heir; rather, they are his by right. 


HALAKHA 

The widow in relation to the daughter - nan Syne TIDY: 
If one died, leaving a widow and a daughter, the widow is 
provided for from the estate. If the estate is too small to pro- 
vide for the daughter as well, then the daughter requests 
charity at the doors. Even if the daughter marries, and she 
brings the estate into her marriage as part of her dowry, 
the widow is still entitled to be sustained from the estate. 
Furthermore, even if the daughter then dies, in which case 
her husband inherits from her, the widow is still entitled to be 
sustained from the estate. This final ruling is the halakha only 
with regard to usufruct property. With regard to guaranteed 
property, the husband has the status of a purchaser, and the 
widow cannot demand the estate from him (Rambam Sefer 
Nashim, Hilkhot Ishut 20:11; Shulhan Arukh Even HaEzer 93:4, 
and see Beit Shmuel there). 
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HALAKHA 


One who left sons and daughters and a tumtum - 
Dawa) Nid Oa myy: With regard to one who left 
behind sons and daughters, and also a tumtum or 
hermaphrodite, if the estate is large, the sons inherit 
it and direct the tumtum to take his portion with the 
daughters, and he is provided with sustenance like 
them, in accordance with the opinion of Rava. If the 
estate is small, the daughters direct the tumtum to the 
sons, saying: You are a male and have no portion with 
us. The reason is that the tumtum is of uncertain status, 
and the halakha is that one with an uncertain claim 
cannot extract property from one who has a definite 
claim to it (Rambam Sefer Mishpatim, Hilkhot Nahalot 
5:2; Shulhan Arukh, Hoshen Mishpat 280:9). 


If my wife gives birth to a male, etc. - mwy abn ox 
"931 at: If a person on his deathbed instructs others 
to give a gift to his unborn son, the gift is valid. If he 
specifies that if his wife gives birth to a male the off- 
spring will receive one hundred dinars, and if she gives 
birth to a female the offspring will receive two hundred 
dinars, then if she gives birth to a male, the offspring 
receives one hundred dinars, and if she gives birth to 
a female, the offspring receives two hundred dinars. If 
she gives birth to both a male and a female, the male 
receives one hundred dinars and the female receives 
wo hundred dinars. If she gives birth to a tumtum or 
a hermaphrodite, the offspring receives the smaller of 
he two stipulated gifts. This is not in accordance with 
he ruling of the mishna, as Rava attributed it to Rab- 
ban Shimon ben Gamliel, who holds that a tumtum is 
classified as a distinct entity of indeterminate sex, i.e., 
neither male nor female, whereas the halakha is that 
he status of a tumtum is uncertain. A tumtum whose 
sex becomes apparent receives inheritance or suste- 
nance as a male or female, respectively (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 8:6; Shulhan Arukh, 
Hoshen Mishpat 253:26-27). 


A tumtum or a hermaphrodite...it is not imbued 
with sanctity — abn mwitp PN.. DIVHINI Divo 
hy: One whose animal is pregnant can state that if 
it gives birth to a male, the offspring shall be a burnt- 
offering, and if it gives birth to a female, the offspring 
shall be a peace-offering. If the animal gives birth 
to a tumtum or a hermaphrodite, the offspring is not 
imbued with sanctity at all (Rambam Sefer Avoda, 
Hilkhot Ma‘aseh HaKkorbanot 15:8 and Hilkhot Issurei 
Mizbe’ah 3:3, 10). 


LANGUAGE 
Hermaphrodite [androginos] — Dixxivtax: From the 
Greek &vdpdyvvos, androgunos, which literally means 
man-woman, i.e., one who has both male and female 
reproductive organs. 


BACKGROUND 

A tumtum or a hermaphrodite — DIIN) DIDI: 
These are two instances in which both the primary 
and secondary sexual characteristics of an individual 
are irregular, and their sex is unclear both biologically 
and halakhically. The sexual organs of a tumtum are 
concealed. The sex of a tumtum might become appar- 
ent later in life when certain developmental changes 
take place. A hermaphrodite has both male and female 
sexual organs. 
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daughters and a tumtum,” whose halakhic 
status as male or female is indeterminate, the halakha is as follows: 
When the estate is large the males direct the tumtum to the females 
and exclude him from the inheritance, claiming that perhaps the 
tumtum is female. When the estate is small, the females direct the 
tumtum to the males and exclude him from receiving sustenance, 
claiming that perhaps the tumtum is male. 


With regard to one who says: If my wife gives birth" to a male" 
the offspring shall receive a gift of one hundred dinars, if she in 
fact gave birth to a male, the offspring receives one hundred dinars. 
Ifhe says: If my wife gives birth to a female the offspring shall receive 
a gift of two hundred dinars, if she in fact gave birth to a female, 
the offspring receives two hundred dinars. 


Ifhe says: If my wife gives birth to a male the offspring shall receive 
a gift of one hundred dinars and if she gives birth to a female the 
offspring shall receive a gift of two hundred dinars, and in fact she 
gave birth to both a male and a female," the male offspring receives 
one hundred dinars and the female offspring receives two hundred 
dinars. If she gave birth to a tumtum, the tumtum does not receive 
anything. Ifhe said: Whatever offspring my wife gives birth to shall 
receive a gift of a certain sum, and she gave birth to a tumtum, the 
tumtum receives it. And if there is no heir other than the tumtum, 


the tumtum inherits all of the estate. 
G E M A The mishna states that the males direct the 
tumtum to the females. The Gemara asks: 
Does this mean that they direct him, and he takes sustenance like 
a daughter? Isn’t it taught in the latter clause of the mishna that if 
one said that either his male or female child will receive a certain sum 
once his wife gives birth, and she gave birth to a tumtum, the tum- 
tum does not receive anything? This indicates that the tumtum does 
not have the rights of a female. Abaye says: The mishna means that 
they direct him to the females, but he has no rights to sustenance. 


And Rava says: They direct him to the females and he has a right 
to sustenance. And with regard to the latter clause of the mishna, 
which grants the tumtum nothing at all, there we arrive at the opin- 
ion of Rabban Shimon ben Gamliel," as it is taught in a mishna 
(Temura 24b): If one consecrates a firstborn animal while it is still a 
fetus, stating that if it is male it shall be a burnt-offering and if it is 
female it shall be a peace-offering, and the mother gave birth to a 
tumtum or a hermaphrodite [androginos],° Rabban Shimon ben 
Gamliel says: It is not imbued with sanctity," as it is neither male 
nor female. So too, in the case discussed in the mishna here, Rabban 
Shimon ben Gamliel maintains that the tumtum receives nothing, as 
he is considered to be a distinct entity of indeterminate sex, neither 
male nor female. 


NOTES 


If my wife gives birth, etc. = ^2Vmwy abn Ox: This is halakhically 
problematic, as a gift to one who has not yet come into the world 
has no validity. The Rashbam explains that the mishna is referring 
to the gift of a person on his deathbed, or to one who transfers 
ownership to a fetus through the agency of a third party. Accord- 
ing to the statement of Rabbi Yohanan (see 142b), even though 
one generally cannot transfer ownership of property to a fetus, 
the reason for this is that he may not sincerely intend to transfer 
it to the fetus. Therefore, one can transfer ownership of property 
to his own unborn son, since a person is favorably inclined toward 
his son and it is assumed that he is fully sincere. 


And she gave birth to both a male and a female - 131 abn 
Mapu: The Rashbam understands the ruling of the mishna to be 
that if the wife gave birth to either a male or a female child, that 
child receives what the father stipulated. By contrast, if she gave 
birth to both a male and a female, neither receives anything, as it 
did not occur to the father that she might give birth to twins, and 
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his intention was to give a gift to a single child. Most commentar- 
ies explain that the mishna is referring to the birth of twins, and 
he is obligated to give the sums he mentioned both to the male 
and to the female. 


We arrive at the opinion of Rabban Shimon ben Gamliel - xx 
bbas 12 ynv a: Rabban Shimon ben Gamliel maintains 
hat the status of a tumtum is not that of one about whom it is 
uncertain if the sex is male or female. Rather, a tumtum is classified 
as a distinct entity of indeterminate sex (Rashbam; Ri Migash; 
Rid). Others reject this interpretation, as the Gemara elsewhere 
(Bekhorot 42a) concludes that everyone agrees that a tumtum is 
one whose status is uncertain. They explain that Rabban Shimon 
ben Gamliel holds that whenever a person specifies a male or a 
emale, both with regard to a gift and with regard to consecrating 
an animal, he is referring only to one who is clearly male or clearly 
emale and not to a tumtum (Tosafot Yeshanim; Rabbi Avraham Av 
Beit Din; Rabbeinu Yona). 
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The Gemara raises an objection from a baraita: A tumtum inher- 
its as a son and is sustained as a daughter. Granted, according 

to Rava, the baraita can be explained to mean that the clause: 
Inherits as a son, is in the case of a small estate, as the daughters 

direct the tumtum to the sons, and just as there is no inheritance 

for the sons, there is none for the tumtum either. And the clause: 
And is sustained as a daughter, is in the case of a large estate, as 

the sons direct the tumtum to the daughters, and the tumtum 

receives sustenance along with them. 


But according to the opinion of Abaye, what does it mean that 
the tumtum is sustained as a daughter, since Abaye maintains that 
the tumtum does not have the rights of a daughter? The Gemara 
responds: And according to your reasoning, even according to 
Rava, what does it mean that a tumtum inherits as a son, since 
Rava concedes that the tumtum and sons do not actually inherit 
anything? Rather, the baraita means that it is fitting for the tum- 
tum to inherit but he does not actually inherit. Here too, with 
regard to sustenance, according to Abaye, the baraita means that 
it is fitting for the tumtum to be sustained, but he is not actually 
sustained. 


§ The mishna teaches: With regard to one who says: If my wife 
gives birth to a male the offspring shall receive one hundred 
dinars, if she in fact gave birth to a male, the offspring receives 
one hundred dinars. If he says: If my wife gives birth to a female 
the offspring shall receive two hundred dinars, if she in fact gave 
birth to a female, the offspring receives two hundred dinars. The 
Gemara asks: Is this to say that for him a daughter is preferable 
to ason? But this seems to contradict what Rabbi Yohanan says 
in the name of Rabbi Shimon ben Yohai: With regard to anyone 
who does not leave behind a son to inherit from him, the Holy 
One, Blessed be He, is filled with wrath upon him, as it is stated: 


“If a man dies, and has no son, then you shall cause his inheri- 


tance to pass [veha‘avartem] to his daughter” (Numbers 27:8). 
The term ha‘avara means nothing other than wrath, as it is 
stated: “That day is a day of wrath [evra]” (Zephaniah 1:15). 


The Gemara resolves the contradiction: With regard to the matter 
of inheritance, for him a son is preferable to a daughter, as a son 
bears his name and retains his ancestral heritage within his father’s 
tribe, but with regard to the matter of providing for his offspring’s 
comfort," for him his daughter is preferable to his son, as a 
son is more capable of coping for himself and the daughter needs 
more support. 


And Shmuel said: Here we are dealing with a mother who is 
giving birth for the first time, and this is in accordance with the 
statement of Rav Hisda, as Rav Hisda says: If one gives birth to 
a daughter first, it is a good sign for sons. There are those who 
say that this is because she raises her brothers, i.e., helps in their 
upbringing, and there are those who say that this is because the 
evil eye" does not have dominion over the father. Rav Hisda 
said: And as for myself, I prefer daughters to sons." 


The Gemara adds: And if you wish, say: In accordance with 
whose statement is this mishna in which preference is given to 
the daughter? It is in accordance with the statement of Rabbi 
Yehuda. 


NOTES 


With regard to the matter of his offspring’s comfort — pwd 
mmm: A father prefers to give more sustenance to his 
daughter because she is less capable of supporting herself 
by asking for charity (Rashbam). Rabbi Avraham Av Beit Din 
explains this differently: It is not the manner of a woman 
to seek out a man to marry, and therefore the father needs 
to provide her with a large dowry so that men will seek to 
marry her. 


The evil eye — XW KY: Some explain that people envy 
the father because he has a firstborn son. The Maharsha 
explains that the envy is directed toward the firstborn son, 
as he receives a double portion of the inheritance, and this 
also causes some hostility between him and his brothers. 
By contrast, when the firstborn is a daughter, all of the sons 
inherit equally and there is no tension in the family. 


| prefer daughters to sons - "37 b 12W jaa: The Rash- 
bam suggests that perhaps Rav Hisda said this because his 
sons died during his lifetime. By contrast, Tosafot prove that 
Rav Hisda did have surviving sons. They explain that Rav 
Hisda said this because his sons-in-law were among the 
greatest Sages of their generation and were greater than his 
sons. The Maharal explains that Rav Hisda’s daughters were 
pious and wise, and were more exceptional than his sons. 
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NOTES 


That he did not have a daughter - na b ma Kow: 
This is in light of the statement in Sefer Ben Sira con- 
cerning the many worries a father has with regard to 
his daughter, both before and after she marries. By 
not having a daughter, Abraham was spared these 
tribulations (see 16b). 


Property of uncertain ownership — Spin pan 
p293: Some commentaries explain that this ruling 
is in accordance with the opinion of Sumakhos, that 
property of uncertain ownership is divided among the 
litigants. According to the majority opinion, the son, as 
heir to the estate, is considered to be in possession of 
all of it, and the burden of proof rests upon the claim- 
ant, i.e., the daughter (Ramban). The Ramah explains 
that Rav Kahana'’s ruling accords with the majority 
opinion. The principle that the burden of proof rests 
upon the claimant is inapplicable here, since neither 
is considered to be in possession of the gift and their 
claims are of equal merit. 
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The Gemara asks: Which statement of Rabbi Yehuda is this referring 
to? If we say it is referring to the statement of Rabbi Yehuda with 
regard to the term “with everything [ bakkol],’ that is difficult. The 
Gemara cites Rabbi Yehuda’s statement. As it is taught in a baraita: 
“And Abraham was old, well stricken in age; and the Lord had 
blessed Abraham with everything [ bakkol]” (Genesis 24:1). Rabbi 
Meir says: The blessing was that he did not have a daughter." 
Rabbi Yehuda says: The blessing was that he had a daughter, 
and her name was Bakkol. Evidently, Rabbi Yehuda understands 
the birth of a daughter to be a blessing. The Gemara explains 
the difficulty: Say that you heard Rabbi Yehuda explain that the 
blessing was that the Merciful One did not even deprive Abraham 
of a daughter, in addition to his sons. Did you hear him say that 
a daughter is preferable to a son? 


The Gemara proposes another of Rabbi Yehuda’s statements: Rather, 
it is referring to this other statement of Rabbi Yehuda, as it is taught 
in a baraita: One is not halakhically obligated to provide sustenance 
for his children beyond the age of six. Nevertheless, it is a mitzva to 
provide sustenance for the daughters." And one can infer a fortiori 
that it is certainly a mitzva to provide for sons, who are engaged in 
the study of the Torah; this is the statement of Rabbi Meir. Rabbi 
Yehuda says: It is a mitzva to provide sustenance for the sons. And 
one can infer a fortiori that it is certainly a mitzva to provide for 
daughters, so that they not be disgraced by having to beg for their 
livelihood. This indicates that with regard to providing sustenance 
for one’s children, Rabbi Yehuda gives preference to the daughters. 


§ The mishna discusses a case where one stipulated that if his wife 
gives birth to a male the offspring shall receive one hundred dinars, 
and if she gives birth to a female the offspring shall receive two 
hundred dinars. The mishna states that if she gave birth to both a 
male and a female, the male receives one hundred dinars and the 
female receives two hundred. The Gemara asks: But with regard to 
that which is taught in a baraita (Tosefta 9:4): If she gave birth to 
amale and a female, the male receives six dinars of gold, which are 
equivalent to one hundred fifty dinars of silver, and the female 
receives two dinars of gold, equivalent to fifty dinars of silver, with 
what situation is this baraita dealing? 


Rav Ashi said: I said this halakha before Rav Kahana, and he 
explained it as teaching about one who inverted the stipulations of 
his gift. The baraita is referring to one who said: If a male is born 
first he will receive two hundred dinars, and if a female is born after 
him she will receive nothing. And if a female is born first she will 
receive one hundred dinars, and if a male is born after her he will 
receive one hundred dinars. And the mother gave birth to a male 
and a female, but we do not know which of them emerged from 
the womb first. In this case, the male takes one hundred dinars, as 
whichever way you look at it, this sum is due to him. The other one 
hundred dinars are property of uncertain ownership’ and are 
divided equally between the male and female. 


The Gemara asks: And with regard to that which is taught in another 
baraita: If she gave birth to a male and a female, he receives 
only one hundred dinars, how can you find these circumstances? 
Ravina said: This is referring to one who said: I shall give a certain 
sum to whoever informs me. 


It is a mitzva to provide sustenance for the daughters, etc. - 
D1 M27 TX wm myn: One is not required, even by rabbinic law, 
to provide sustenance for his children beyond the age of six. Even 
so, if one is financially able to support his children, and they are 
unable to support themselves (Beit Shmuel), it is incumbent upon 


HALAKHA 


enabling his sons to study Torah and his daughters to behave 
virtuously and not be disgraced, and the court coerces one to fulfill 
this charitable obligation (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 10:16 and Sefer Nashim, Hilkhot Ishut 12:14-15; Shulhan 
Arukh, Yoreh De'a 251:3 and Even HaEzer 71:1). 


him to support them. This is part of one’s obligation to give charity, 
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This is as it is taught in a baraita (Tosefta 9:5): In a case where 
one said: Whoever informs me as to what opened my wife’s 
womb, i.e., what the sex of her child is, if it is a male, the one 
who informs me shall receive one hundred dinars. Therefore, if 
the wife gave birth to a male, the one who informed him receives 
one hundred dinars. If he also said: If it is a female he shall 
receive one hundred dinars, if she gave birth to a female, he 
receives one hundred dinars. If she gave birth to a male and 
a female, he receives only one hundred dinars. 


The Gemara challenges: But since he did not say anything about a 
male and a female, if she gave birth to a male and a female, he 
should not receive anything. Why does the baraita state that he 
receives one hundred dinars? The Gemara answers: This is referring 
to where he also said: If she gives birth to a male and a female he 
shall also receive one hundred dinars. The Gemara asks: But if 
he stated all of the possibilities, what did his stipulations serve 
to exclude? The Gemara answers: They serve to exclude a case 
where she gives birth to a non-viable newborn, in which case he 
receives nothing. 


§ The Gemara relates: There was a certain man who said to his 
wife: My property is given to the one with whom you are preg- 
nant. Rav Huna said: This is a case of one who transfers owner- 
ship of an item to a fetus, and in the case of one who transfers 
ownership of an item to a fetus," the fetus does not acquire 
the item. 


Rav Nahman raised an objection to the opinion of Rav Huna 
opinion from the mishna, which states: With regard to one who 
says: If my wife gives birth to a male the offspring shall receive 
one hundred dinars, if she in fact gave birth to a male, the off- 
spring receives one hundred dinars. This indicates that the fetus 
did acquire the money. Rav Huna said to him: I do not know who 
taught our mishnaa. It is not identifiable with a known opinion, and 
presumably the text has been corrupted. 


The Gemara asks why Rav Huna replied in this manner: But let him 
say to Rav Nahman: It is in accordance with the opinion of Rabbi 
Meir," who says: A person can transfer ownership of an entity 
that has not yet come into the world, e.g., produce that has not yet 
grown. Just as he maintains that one can transfer ownership of an 
entity that has not yet come into the world, so too, he maintains 
that one can transfer ownership of an item to a fetus, who has not 
yet been born. 


The Gemara rejects this explanation: Say that you heard Rabbi 
Meir express this opinion with regard to transferring ownership 
of an entity that has not yet come into the world to an entity 
that is in the world. Did you hear him speak of transferring 
ownership to an entity that has not yet come into the world, e.g., 
a fetus? 


The Gemara proposes another resolution to Rav Nahman’s objec- 
tion: But let Rav Huna say to Rav Nahman: It is in accordance with 
the opinion of Rabbi Yosei, who says: A fetus acquires ownership, 
as we learned ina mishna (Yevamot 67a): With regard to an Israelite 
woman who married a priest and he died and left her pregnant, the 
fetus disqualifies its father’s Canaanite slaves from partaking of 
teruma,® because until it is born the fetus is not considered a priest, 
and the slaves, who are part of its inheritance, are not the slaves of 
a priest. And the fetus does not enable its mother to partake of 
teruma,"" even though it is the child of a priest. This is the statement 
of Rabbi Yosei. It is evident from this mishna that Rabbi Yosei 
holds that a fetus inherits its father’s property. 
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HALAKHA 


One who transfers ownership of an item to a fetus — 
aay mava: One cannot transfer ownership of an item 
to one who has not yet come into the world. Therefore, 
if one transfers ownership to an unborn child, the fetus 
does not acquire it, even if the giver says that the transfer 
of ownership should take effect only when the child is 
born (Rambam Sefer Kinyan, Hilkhot Mekhira 22:10 and 
Hilkhot Zekhiya UMattana 8:5; Shulhan Arukh, Hoshen 
Mishpat 210:1, 253:26). 


The fetus disqualifies its father’s slaves from teruma 

and does not enable its mother to partake of teruma — 
own YX) bois 33y: A fetus causes its mother to be dis- 
qualified from partaking of teruma but does not enable its 

mother to partake of teruma. How so? It is prohibited for 
a priest's daughter who is pregnant from an Israelite man 

to partake of teruma, as she is the mother of an Israelite. In 

addition, if the daughter of a non-priest married a priest, 
and her husband died and left her pregnant, she does 
not partake of teruma as the mother of a priest, even 

though the child is of priestly lineage (Rambam Sefer 
Zera'im, Hilkhot Terumot 8:1-2). 


NOTES 

t is in accordance with Rabbi Meir — xt Yxa 137: The 
early commentaries ask why the Gemara suggests this 
o Rav Huna, as even if he attributed the mishna to Rabbi 
eir, it would still contradict Rav Huna’s ruling that one 
cannot transfer ownership of an item to a fetus, as Rav 
Huna himself holds in accordance with the opinion of 
Rabbi Meir that one can transfer ownership of an entity 
hat has not yet come into the world. Some say that the 
Gemara is not attempting to resolve the objection to Rav 
Huna's statement but is just seeking the source of the 
opinion in the mishna. 
The Rashba maintains that the Gemara’s suggestion 
could resolve the objection to Rav Hund’s ruling. The 
Gemara at first assumes that just as Rabbi Meir holds 
that one can transfer ownership of an entity that has not 
yet come into the world, he also maintains that one can 
transfer ownership to an entity that has not yet come into 
the world. Rav Huna agrees with Rabbi Meir’s opinion 
with regard to the first point, but not with regard to the 

second point. 


The fetus disqualifies its father’s slaves from teruma 
and does not enable its mother to partake of teruma — 
own yx) pia 33y: Once the fetus inherits his father’s 
property he is considered the slaves’ owner, and since he 
is classified as an Israelite until he is born, he disqualifies 
them from partaking of teruma. Tosafot note that Rashi 
(Yevamot 67a) understands this discussion as pertaining 
only to the mother, i.e., the fetus disqualifies its mother 
from partaking of teruma. According to this interpretation, 
the discussion is not relevant to the laws of inheritance 
at all. 


BACKGROUND 


The fetus disqualifies its father’s slaves from teruma — 
boia 33y: Teruma is eaten by priests, in a state of ritual 
purity, and by Torah law it is prohibited for non-priests 
to partake of teruma. Certain relatives or dependents of 
priests may partake of teruma, even though they them- 
selves are not priests. These include a priest's wife, his 
sons, his unmarried daughters, and his Canaanite slaves. 
In addition, a priest may feed teruma to his animals. It is 
permitted for a priest's widow to partake of teruma if she 
has children or grandchildren from her deceased husband, 
even if she herself is not the daughter of a priest. Since the 
fetus is not considered a priest until he is born, he does 
not enable his mother, or the Canaanite slaves he inherits, 
to partake of teruma. 
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NOTES 


A person who is fit to inherit from him — »xWw 2 
iw: The Gemara here understands that the 
phrase: Who is fit to inherit from him, includes a fetus 
(Rashbam). 
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The Gemara rejects this explanation: Inheritance is different, since, 
unlike a gift, it comes into the possession of the heir by itself, with- 
out a formal act of acquisition. Therefore, a fetus can acquire an 
inheritance, but not a gift. 


The Gemara proposes another resolution to Rav Nahman’s objection: 
But let Rav Huna say to Rav Nahman: It is in accordance with the 
opinion of Rabbi Yohanan ben Beroka, who says: The case of an 
inheritance is not different, and the case of a gift one gives to his 
heir is not different, i.e., the same halakhot apply to both. As we 
learned in a mishna (130a): Rabbi Yohanan ben Beroka says: If 
one said about a person who is fit to inherit from him," e.g., one of 
his sons: This person will inherit all of my property, his statement 
stands. 


The Gemara rejects this explanation: Say that you heard Rabbi 
Yohanan ben Beroka express this opinion with regard to a gift given 
to an entity that already exists in the world, but does he say any- 
thing with regard to a gift given to an entity that has not yet come 
into the world? 


The Gemara proposes another resolution to Rav Nahman’s objection: 
But let Rav Huna say to Rav Nahman: It is in accordance with the 
opinion of Rabbi Yohanan ben Beroka, who compares a gift to an 
inheritance, and he holds in accordance with the opinion of Rabbi 
Yosei, that a fetus is fit to inherit. The Gemara rejects this explana- 
tion: Who says that Rabbi Yohanan ben Beroka holds in accordance 
with the opinion of Rabbi Yosei? 


The Gemara proposes another resolution to Rav Nahman’s objection: 
But let Rav Huna say to Rav Nahman that the mishna is referring 
not to one who gave a gift to the fetus, but to one who said: I shall 
give a certain sum to whoever informs me. This person is in the 
world. The Gemara rejects this explanation as well: If that is so, 
then concerning that which the last clause of the mishna teaches: 
And if there is no heir other than the tumtum, the tumtum inherits 
all of the estate, if the mishna is referring to one who said: I shall 
give a certain sum to whoever informs me, what is the purpose of 
mentioning an heir, since the mishna is not discussing a gift to the 
heir at all? 


The Gemara proposes another resolution to Rav Nahman’s objection: 
But let Rav Huna say to Rav Nahman: The mishna is referring to a 
case where the gift was made after his wife had already given birth 
but he did not yet know the sex of the baby. The Gemara rejects this 
explanation as well: If that is so, then concerning that which the 
latter clause of the mishna teaches: Whatever offspring my wife 
gives birth to shall receive a certain sum, and she gave birth to a 
tumtum, the tumtum receives it, there is a difficulty. According to this 
explanation, the phrase: Whatever offspring my wife gives birth to, 
is incorrect. The mishna should have said: Whatever offspring my 
wife gave birth to. 


The Gemara proposes another resolution to Rav Nahman’s objection: 
But let Rav Huna say to Rav Nahman that the mishna is referring 
to one who says that the transfer of ownership should take effect 
when she gives birth, at which point the child already exists. The 
Gemara rejects this resolution: Rav Huna does not interpret the 
mishna in this way, because Rav Huna conforms to his line of 
reasoning, as Rav Huna says: Even if one says that the transfer of 
ownership should take effect when she gives birth, the fetus does 
not acquire it. 
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The Gemara clarifies: As Rav Nahman says: With regard to one who 
transfers ownership of an item to a fetus, the fetus does not acquire 
it. But ifhe says that the transfer of ownership of the item should take 
effect when she gives birth, the fetus acquires it." And Rav Huna 
says: Even if he says that the transfer of ownership of the item 
should take effect when she gives birth, the fetus does not acquire 
it, because the fetus did not exist in the world when he transferred 
ownership. And Rav Sheshet says: In both this case and that case, 
the fetus acquires the item. 


Rav Sheshet said: From where do I say that the fetus acquires the 
item? As it is taught in a baraita: With regard to a convert who died, 
apparently without offspring, and Jews plundered [uvizbezu]™ 
his property," assuming that he had no heirs and his property was 
therefore ownerless, and subsequently they heard that he hada son 
or that his wife was pregnant, they are obligated to return the 
property." If they returned it all, and then they heard that his son 
died or that his wife miscarried, if one took possession at the 
second time, after hearing about the death or the miscarriage, he 
acquired the property, but if one took possession only at the first 
time, before it was known there was an heir at all, he did not acquire 
the property. 


Rav Sheshet explains: And if it enters your mind that a fetus 
does not acquire property, why do they need to take possession 
again the second time? Didn’t they already take possession one 
time? Evidently, the miscarried fetus had acquired ownership in 
the meantime. 


Abaye said in reply to Rav Sheshet: Inheritance, which comes 
into the possession of the heir by itself without a formal act of 
acquisition," is different. Even if a fetus inherits property, it may not 
be able to acquire property in any other manner, e.g., receiving a gift. 
Rava said: It is different there, in the case where they plundered the 
property of the convert, as the property was initially only loosely 
held in their hands, as they did not clearly know whether or not 
the deceased convert had heirs. Therefore, the first time they took 
possession was not sufficient, and they needed to take possession 
again in order to acquire the property. 


NOTES 


But if he says when she gives birth, the fetus acquires it - 
mp Trwa: The commentaries raise a difficulty with regard to 
Rav Nahman’s opinion: When the transaction took place there 
was no recipient in existence in the world. Therefore, even if he 
stipulated that the gift should take effect when the child will 
be born, the transaction should not be valid. Rabbeinu Yona 
explains that the father transferred ownership by means of a 
deed, which was still in existence at the time of birth. Therefore, 
he transaction can take effect then. Alternatively, the property 
was transferred to a third party on behalf of the child and the 
hird party was in possession of the property when the child 
was born. Josefot HaRosh notes that since the child acquires 
he property only once it is born, the giver can revoke the gift 
until that time. 


As Rav Nahman says...and Rav Huna says, etc. — 27 Vax 
9D) VAX KIT AN...yaM2: The early commentaries note that 
according to the Gemara elsewhere (see Bava Metzia 66b), Rav 
Huna holds that one can transfer ownership of an entity that has 
not yet come into the world, even though he cannot transfer 
ownership of an item to an entity that has not yet come into the 
world. Conversely, Rav Nahman holds that one cannot transfer 
ownership of an entity that has not yet come into the world, 
even though one can transfer ownership of an item to a fetus if 
he stipulates that the transaction will take effect once the fetus 
is born. The Rosh understands that Rav Huna and Rav Nahman 
disagree as to what constitutes a more substantial impediment 


o the completion of the transaction: The fact that the recipient 
is not yet in existence, or the fact that the item in question is not 
yet in existence. The Rid explains that Rav Huna considers the 
etus as one who does not yet exist at all, whereas Rav Nahman 
considers the fetus as one who is in existence but is not a legal 
person, and therefore he cannot acquire property. Once he is 
born the transaction is effective. 


And...plundered — at: Any born Jew, by definition, has heirs. 
Even if he does not have close family, he has relatives at some 
evel who become his heirs. A convert is considered a newborn 
person upon conversion. His gentile family does not inherit from 
him. If he did not father children after he converted, he has 
no heirs, and when he dies his property becomes ownerless; 
whoever takes possession of it first acquires it. 


They are obligated to return the property — wing pan: The 
fact that their acquisition is nullified when it becomes known 
that the convert's wife is pregnant indicates that the fetus inherits 
the property (Rashbam). 


Inheritance which comes by itself without acquisition - may 
wong maz: The heir is considered the direct continuation of 
the deceased. Inheritance is not defined as a transaction, and 
there is consequently no need for a formal act of acquisition. By 
contrast, a formal act of acquisition is required in order to acquire 
a gift, and this cannot be performed with regard to a fetus, which 
according to halakha is not considered a legal person. 


rom the publisher 


LANGUAGE 

Plundered [bizbezu] — stata: Here bizbezu is used in the 
sense of plundered [bazezu], the difference between 
these terms being only that the latter stems from the 
three-letter root beit, zayin, zayin, whereas the former 
stems from the similar four-letter root beit, zayin, beit, 
zayin. The usual meaning of the term bizbez, i.e., wasting 
resources, is related to the concept of plundering, as both 
are acts hastily performed with property. 


HALAKHA 


A convert who died without offspring and Jews plun- 
dered his property, etc. — 13) yp 3a DKW? wat MAW 33: 
If a convert presumed to be childless died and Jews 
plundered his property, and then they heard that he was 
not yet dead, or that he had a son, or that his wife was 
pregnant, they are obligated to return the property. If 
they return it and then hear that their original information 
was correct, and they had in fact plundered the property 
after the convert had died, or after the convert’s son had 
died, or after his wife had miscarried, they can take pos- 
session of the property again. Whoever takes possession 
the second time acquires the property. Those who took 
possession only the first time do not acquire it (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 2:18; Shulhan Arukh, 
Hoshen Mishpat 275:30). 
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HALAKHA 

A one-day-old child inherits his mother’s property -brid 
a73: With regard to a son who predeceases his mother 
without leaving behind any progeny, when his mother 
dies, her inheritance reverts to her father’s household. If 
he mother predeceases the son, even if he is only one 
day old, he inherits from her, and his heirs from his father’s 
family inherit from him. The Rema writes that if she dies 
while pregnant, the fetus does not inherit from her and the 
inheritance does not pass to the fetus's heirs from its father’s 
amily, because it is assumed that the fetus died before its 
mother, as stated by Rav Sheshet. When it is known that 
he mother died first, the fetus inherits from its mother and 
he inheritance passes to the fetus's heirs from its father's 
amily (Rambam Sefer Mishpatim, Hilkhot Nahalot 113, 5:7; 
Shulhan Arukh, Hoshen Mishpat 276:5, and Sma and Netivot 
HaMishpat there). 


Perek IX 
Daf142 Amud b 


_ BACKGROUND 
Lizard [leta‘a] - med: The letaa is likely one or more spe- 
cies of lizard from the family Lacertidae. These lizards range 
in length from 15 to 25 cm, and they have developed limbs 
that allow them to run quickly. Their skin is generally so soft 
that it wrinkles, although in some species the skin is tight 
on the body. 


Small- spotted lizard 


NOTES 

That a one-day-old child reduces the portion of the first- 
born - miaa pona vyw: A fetus inherits from his father 
just as a one-day-old child does. The difference between 
hem is with regard to how they affect the portion of the 
firstborn. If the son was not yet born at the time of the 
ather’s death, and in addition to him there were a firstborn 
and an ordinary son, the firstborn first receives one-third of 
he inheritance as his firstborn portion, as if the fetus did not 
exist, and the remainder is divided into three portions, i.e., 
or the firstborn, the fetus, and the other brother. If he was 
a one-day-old child, he reduces the portion of the firstborn: 
The firstborn receives one-fourth as his firstborn portion, and 
he remainder is divided equally among the three brothers. 
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The Gemara asks: What is the difference between Abaye’s refutation 
and Rava’s refutation? The practical difference between them is in 
a case where they initially heard with regard to the fetus that he 
had died, and they then took possession of the property. But in 
reality, he had not died, and then he died. According to Abaye, a 
fetus inherits property. Therefore, the property was not ownerless, 
and the plunderers did not acquire it. According to Rava, since the 
plunderers heard that the fetus had died, they tooka firm hold upon 
the property, and they acquired it the first time. 


The Gemara offers another refutation of the opinion of Rav Sheshet: 
Come and hear a proof from a mishna (Nidda 43b-44a): A one- 
day-old child inherits property and bequeaths property. One can 
infer that if the child is one day old, yes, he inherits property; but 
a fetus does not. The Gemara replies: Doesn’t Rav Sheshet say that 
the mishna teaches a different halakha? The mishna teaches that a 
one-day-old child inherits his mother’s property" the moment he 
is born, so that he is able to bequeath it, if he then dies, to his heirs 
who are not the mother’s heirs, e.g., his paternal brothers. This 
halakha specifically applies from when he is one day old, but a 
fetus whose mother died does not inherit from her. What is the 
reason for this? 


The reason is that we presume that the fetus died first, before its 
mother died, and the son does not inherit from his mother while 
in the grave, in order to bequeath the inheritance to his paternal 
brothers. The halakha is that if a son dies, and afterward his mother 
dies, the deceased son does not inherit from his mother and subse- 
quently bequeath the inheritance to his paternal brothers, who are 
not related to the mother. But in other cases, where it is not his 
mother’s estate, a fetus inherits property. 


The Gemara asks: Is this to say that it is certain that the fetus died 
first? But there was an incident where the mother died and the 
fetus made three spasmodic motions afterward. Apparently, a fetus 
can die after the mother. Mar bar Rav Ashi said: That incident was 
just as it is with the tail of the lizard,’ which jerks after being 
severed from the lizard, but it is just a spasmodic motion which does 
not indicate that it is still alive. 


Mar, son of Rav Yosef, says in the name of Rava: The mishna 
comes to say that a one-day-old child reduces the portion of 
the firstborn." The firstborn is entitled to a double portion of the 
inheritance, and this is calculated taking into account the portion 
due to his dead brother. And it is in this context that specifically 
the portion of a one-day-old child is taken into account, but the 
portion of a fetus is not taken into account," even though a fetus 
also inherits property. What is the reason for this? The Merciful 
One states concerning the portion of the firstborn: “If a man has 
two wives, the one beloved, and the other hated, and they bore him 
children, both the beloved and the hated; and if the firstborn son 
be hers that was hated” (Deuteronomy 21:15). The term “children” 
excludes a fetus. 


HALAKHA 


That a one-day-old child reduces the portion of the 
.but the portion of a fetus is not taken into 
account - xb say bay... 7132 pona wy: A one-day-old 
child is a full- “fledged heir, and he reduces the portion of the 
firstborn. Therefore, if a newborn had two brothers, one of 
whom was the firstborn, and the newborn died even when 
one day old, the inheritance is divided into fourths. The first- 
born receives two-fourths, the remaining brother receives 


firstborn.. 


inheritance of the deceased brother is divided equally between 
them. If it was a non-viable newborn, the inheritance is divided 
into thirds, the firstborn receives two-thirds, and the remaining 
brother receives one-third. This is in accordance with Rava's 
opinion as cited by Mar, son of Rav Yosef, and in accordance 
with the conclusion of the Gemara (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 2:5; Shulhan Arukh, Hoshen Mishpat 277:5, and 
see Sma there). 


one-fourth, and the one-fourth which would have been the 
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This is similar to another halakha, as Mar, son of Rav Yosef, says 
in the name of Rava: A son who was born after his father’s 
death" does not reduce the firstborn’s portion. What is the 
reason for this? The Merciful One states in the Torah: “And they 
bore him children,’ and this term “children” does not apply to 
a fetus. 


The Gemara notes: In Sura they taught Mar’s statement that way, 
but in Pumbedita they taught it this way: Mar, son of Rav Yosef, 
says in the name of Rava: A firstborn who was born after his 
father’s death" does not receive a double portion. What is the 
reason for this? The Merciful One states in the Torah: “But he 
shall acknowledge the firstborn, the son of the hated, by giving 
him a double portion” (Deuteronomy 21:17), and in this case the 
father is not there that he can acknowledge him. The Gemara 
concludes: And the halakha is in accordance with all these 
versions of that which Mar, son of Rav Yosef, says in the name 
of Rava. Accordingly, a one-day-old child reduces the portion of 
the firstborn, a son born after his father’s death does not reduce 
the firstborn’s portion, and a firstborn born after his father’s death 
does not receive a double portion. 


§ Rabbi Yitzhak says that Rabbi Yohanan says: With regard to 
one who transfers ownership of an item to a fetus, the fetus 
does not acquire the item. And if you say that the statement of 
our mishna (140b), with regard to one who gives a gift to his 
unborn child, indicates that an item can be transferred to a fetus, 
the circumstances there are unique. Since the disposition of a 
person is to be inclined toward his son," the Sages validated 
such a transfer, but one cannot transfer an item to the unborn 


child of another. 


Shmuel said to Rav Hana of Baghdad: Go out and bring me an 
assembly of ten men, and I will say a halakha to you in their 
presence, so that it will be well publicized. The halakha was: With 
regard to one who transfers ownership of an item to a fetus, the 
fetus acquires the item. The Gemara concludes: And the halakha 
is that with regard to one who transfers ownership of an item to 
a fetus, the fetus does not acquire the item. 


NOTES 


A firstborn who was born after his father’s death — iw ina 
yar nn an: There are two ways in which a firstborn born 
after his father’s death might have a brother. One possibility is 
that he has a twin brother. Alternatively, his father had several 
wives who all gave birth after the father’s death. 


Since the disposition of a person is inclined toward his son — 
ian Syne nati ory Sw inyn gin: According to this explanation, 
the reason a fetus cannot generally acquire items is not because 
of an intrinsic lack of the ability to do so. Rather, since it is as 
yet unborn, the one transferring the item has not completely 
resolved to give it to him. This is not the case with one's son, since 
his disposition is inclined toward him, and his resolve to transfer 
the item is wholehearted (Rashbam; Rabbi Yitzhak Karkusha). 
Others say that this refers specifically to a person on his deathbed. 
Since his disposition is inclined toward his son, there is concern 


lest he become dangerously agitated if he is unable to give his 
property to his unborn son; therefore, the Sages instituted a 
special provision for this circumstance enabling him to transfer 
the property to his unborn son. In other cases this provision does 
not apply, and a fetus cannot acquire an item, as a fetus is not 
yet in the world and lacks the ability to acquire property (Rav Hai 
Gaon; Rif; Ramban; Ritva). 

The Ramah notes that although Rabbi Yohanan employs the 
term: Toward his son, the same applies with regard to his daugh- 
ter, as indicated by the mishna. The early commentaries disagree 
as to whether the stage of gestation is a factor. Rabbi Yitzhak 
Karkusha holds that this does not apply to a first-trimester fetus; 
Rabbi Avraham Av Beit Din says that it does not apply to a fetus 
of less than forty days, as until then the fetus is considered as 
mere water. The Sefer Halttur maintains that this concept applies 
at any stage of gestation. 
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HALAKHA 


A son who was born after his father’s death - sbi ya 
vax nn ans: A son who was born after his ih 
death does not reduce the firstborn’s share, in accordance 
with Rava's opinion as cited by Mar, son of Rav Yosef, and 
in accordance with the conclusion of the Gemara (Ram- 
bam Sefer Mishpatim, Hilkhot Nahalot 2:5; Shulhan Arukh, 
Hoshen Mishpat 277:5). 


A firstborn who was born after his father’s death - 1133 
yax na ams) biw: A firstborn who was born after 
his father's death does not receive a double portion, in 
accordance with Rava's opinion as cited by Mar, son of 
Rav Yosef, and in accordance with the conclusion of the 
Gemara. Some say that even if he was born when his 
father was on his deathbed, he does not receive a double 
portion, as this is also a case where the father is unable 
to acknowledge him (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 2:2; Shulhan Arukh, Hoshen Mishpat 277:3, and in 
the comment of Rema). 


One who transfers ownership to a fetus...the disposi- 
tion of a person is to be inclined toward his son, etc. - 
novnabyx ranp ons Sy iny.. mp x5 vary mana: One 
cannot transfer ownership of property to one who has not 
yet come into the world. Therefore, if one transfers an item 
to another's unborn child, the fetus does not acquire the 
item, even if the giver says that the transfer of the item 
should take effect when the child is born. By contrast, if 
one transfers an item to his own unborn child, the fetus 
acquires the item, even if the giver does not state that 
he transfer of the item should take effect when the child 
is born. This ruling is in accordance with the opinion of 
Rabbi Yohanan. Rav Hai Gaon rules that only a person on 
his deathbed can transfer ownership of property to his 
unborn child, but the halakha is not in accordance with 
his opinion. One can transfer ownership of property to his 
unborn child only if it is at least forty days into gestation 
Rambam Sefer Kinyan, Hilkhot Mekhira 22:10 and Hilkhot 
Zekhiya UMattana 8:5; Shulhan Arukh, Hoshen Mishpat 210:1 
and Sma there, 253:26). 
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LANGUAGE 


Young man [talya] - xv: The Aramaic term talya is related to 
the Hebrew word for lamb, taleh. It does not refer to any specific 
age range, and may be used for a newborn baby as well as for 
a youth (see 91b). 


Youngsters [dardekei] — 17177: From the Aramaic word mean- 
ing youth. It appears in the Aramaic translation of the book of 
Job, where the word tze’irim is rendered as dardakin. From there 
it was incorporated into Hebrew and Arabic. 
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§) The Gemara relates: There was a certain man who said to his 
wife, before she conceived: My property is given to the sons that 
I will have from you." His older son from a previous marriage 
came and said to him: That man, i.e., me, what will become 
of him, i.e., will I receive nothing? He said to his son: Go and 
acquire a portion like one of the sons who will be born, i.e., you 
will receive a share as well. The Gemara comments: Those sons 
who were not yet born certainly did not acquire the property, 
and do not receive more than their share as heirs, as they are 
not yet in existence. 


The Gemara asks: With regard to this son, does the young man 
[letalya]' receive an additional share" of the inheritance in a 
case where there are other sons from the second wife, since his 
father gave him an additional share, or does the young man not 
receive an additional share of the inheritance where there are 
other sons? There are Rabbi Avin, and Rabbi Meyasha, and 
Rabbi Yirmeya, who all say: The young man does receive an 
additional share of the inheritance where there are other sons. 
And there are Rabbi Abbahu, and Rabbi Hanina bar Pappi, and 
Rabbi Yitzhak Nappaha, who all say: The young man does 
not receive an additional share" of the inheritance where there 
are other sons. 


Rabbi Abbahu said to Rabbi Yirmeya: Is the halakha in accor- 
dance with our opinion, or is the halakha in accordance with 

your opinion? Rabbi Yirmeya said to Rabbi Abbahu: It is obvi- 
ous that the halakha is in accordance with our opinion, as we 

are older than you," and the halakha is not in accordance with 

your opinion, as you are youngsters [ dardekei].' Rabbi Abbahu 

said to Rabbi Yirmeya in reply: Does the matter depend upon 

age? The matter depends upon the reason" behind the ruling. 
Rabbi Yirmeya asked him: And what is your reason? Rabbi 

Abbahu replied: Go to Rabbi Avin, as I explained this halakha 

to him, 


HALAKHA 
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My property is given to the sons that | will have from you — 
yr Dr) WT nad »D22: If one says to his wife: My property is 
given to the sons that | will have from you, they do not acquire 
any property. Since his wife is not yet pregnant at the time of 
the gift, they are not in existence even to the extent that the 
father's disposition would be inclined toward them (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 22:11; Shulhan Arukh, Hoshen 
Mishpat 210:1). 


Does the young man receive an additional share - pin mK 
xb: The father included his son in the gift he made to his 
as-yet-unconceived sons. The sons who had not yet been 
conceived do not acquire any property by means of this gift. 
Since the gifts seem to be dependent upon each other, the 
young man's gift might be invalidated by the association. Yet, 
itis possible that the gift to the first son stands on its own, as 
though he had said to him that he should receive a portion 
as he would were he one of the other sons, and had they 
actually received the gift. If that is the case, if three sons were 
subsequently born, the oldest son would claim a fourth of 
the inheritance on the basis of his father’s promise, and then 


NOTES 


The young man does not receive an additional share - nh 
xub pin: If one transfers ownership of his property to an 
animal or to a person who has not yet come into the world, 
and then he says to another person: Acquire the property as 
this animal did, or Acquire the property as this person who 
has not yet come into the world did, the recipient does not 
acquire any property. This is as Rabbi Avin explained to Rabbi 
Yirmeya, and as indicated by the statements of the Gemara 
in the continuation of the discussion (Rambam Sefer Kinyan, 
Hilkhot Mekhira 22:12; Shulhan Arukh, Hoshen Mishpat 210:2). 


all four of them would divide the remainder. If he was also a 
firstborn, he would likewise receive a firstborn’s share. 


As we are older than you — 1397 K3I~»WPT: Since there 
is no decisive proof with which to resolve the dispute, the 
question is whose judgment is more reliable, and one should 
follow the judgment of the older Rabbis, who are more 
experienced. 


The matter depends upon the reason - xoy won oyy: 
The younger Rabbis had a considered reason behind their 
statement, whereas the older Rabbis merely expressed their 
judgment without substantive proof. 
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and he nodded [vekharkeish]' his head in the study hall in 
approval of this explanation. Rabbi Yirmeya went to Rabbi Avin, 
who said to him: Rabbi Abbahu’s reasoning is that if a father said 
to his son: Acquire an item as a donkey does, does he acquire it? 
In the same manner that the son would not acquire anything if 
his acquisition were likened to that of a donkey, which possesses 
no ability to acquire an item, so too, since the father compared the 
son’s acquisition to the acquisition effected by his unborn children, 
who possess no ability to acquire property, the son did not acquire 


any property. 


‘This is as it was stated: With regard to one who says to another: 
Acquire an item as a donkey does, he does not acquire any prop- 
erty, as a donkey cannot acquire property. But with regard to one 
who says: You and a donkey" shall both acquire my property, there 
is a disagreement. Rav Nahman says: The person acquires his half 
of the property, and Rav Hamnuna says: It is as though the giver 
does not say anything. Since the beneficiary was included with 
the donkey in the same acquisition, he does not acquire any prop- 
erty, just as the donkey does not acquire any property. Rav Sheshet 
says: The person acquires all the property. As the giver knew that 
a donkey cannot acquire property, he intended for the person, who 
was capable of acquiring property, to acquire all the property. 


Rav Sheshet said: From where do I say this? As it is taught 
in a baraita: Rabbi Yosei says: There is nothing bitter in the 
cucumber’ other than its inner part, which is sometimes bitter 
and inedible and unfit to be separated as teruma. Therefore, since 
one does not know if the cucumber he separates as teruma is bitter 
inside, when he separates teruma, he adds part of another cucum- 
beras teruma, in addition to the outer part of the cucumber, which 
is edible. And he separates both as teruma, thereby ensuring 
that the feruma consists of sufficient edible cucumber. 


Rav Sheshet asks: Why does the separation of teruma take effect? 
Is it not analogous to one who states: You and a donkey shall 
acquire an item, since he designated as teruma both the outer 
part of the cucumber, which is fit to become teruma, and the 
inedible inner part, which is not fit to become teruma? Since this 
does not invalidate the separation of teruma with regard to the 
edible outer part, one can infer that although the donkey cannot 
acquire property, this does not prevent the person from acquiring 
the property. 


The Gemara replies: It is different there, as by Torah law the bitter 
inner part is also properly considered teruma, even though by 
rabbinic law if one separated inferior produce as teruma he must 
again separate produce of superior quality as teruma. Therefore, 
when one designates the entire cucumber as teruma, he is not 
designating both fit and unfit produce. 


This is as Rabbi Ile’a says: From where is it derived that the 
halakha with regard to one who separates teruma from poor- 
quality produce for superior-quality produce is that his teruma is 
valid teruma? It is as it is stated with regard to teruma: “And you 
shall bear no sin by reason of it, seeing that you have set apart 
from it the best thereof” (Numbers 18:32). By inference, this 
indicates that it is a transgression to separate the inferior part of 
the produce as teruma. Rabbi Ile’a explains the proof: And if the 
inferior produce is not sanctified as teruma, why does it involve 
the bearing of sin, as it is a meaningless act? From here one can 
derive that that the halakha with regard to one who separates 
teruma from poor-quality produce for superior-quality produce 
is that although he acted improperly, his teruma is valid teruma. 


LANGUAGE 

Nodded [karkeish] — W373: This term is similar in mean- 
ing to the Hebrew word kishkesh, which denotes moving or 
shaking something. Some hold that the word originates from 
the Greek xepxic, kerkis, meaning a weaving shuttle, which 
moves from side to side between the threads on the loom. 
The nodding of the head or the movement of other body 
parts can resemble the movement of a weaver's shuttle. 


HALAKHA 


You and a donkey, etc. — 2m mx: If one said to another: 
Both you and this animal shall acquire my property, the per- 
son acquires half of the property. This is in accordance with 
the opinion of Rav Nahman, as the halakha generally follows 
his opinion in cases of monetary law (Rambam Sefer Kinyan, 
Hilkhot Mekhira 22:12; Shulhan Arukh, Hoshen Mishpat 210:3). 


BACKGROUND 
The bitter part of the cucumber - mvp Wa: The cucumber, 
Cucumis chate, is a summer fruit of the Cucurbitaceae fam- 
ily, and a species of gourd. It is called melafefon in modern 
Hebrew. The fruit is up to 80 cm long, is narrow, and can be 
bent or twisted. The fruit may be eaten raw or cooked, but it 
becomes bitter or sour when it is overripe. 
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BACKGROUND 
Basket - n22: Baskets were usually woven from willow 
branches or palm fronds but could also be made from 
other materials. They had wide openings and vertical 
sides, and were apparently not deep. They were used 
mainly to hold soft fruit, e.g., figs and grapes. 


Detail of a basket of figs from a Roman fresco 


Sabbatical Year - my*aw: The Sabbatical Year is the last 
year in the seven-year Sabbatical cycle. The first such 
cycle began after the conquest of Eretz Yisrael by Joshua. 
The halakhot of the Sabbatical Year are based on Torah 
aw (see Leviticus 25:1-7), but most authorities main- 
ain that the conditions enabling performance of the 
mitzva by Torah law do not currently exist, and therefore 
present-day observance is based on rabbinic ordinance. 
The Hebrew term for the Sabbatical Year, shemitta, means 
abandonment or release. 

During the Sabbatical Year all agricultural land must 
ie fallow. It is prohibited to work the land, except for 
hat which is necessary to keep existing crops alive. All 
produce that does grow is ownerless and must be left 
unguarded in the fields so that any creature, including 
wild animals and birds, can have ready access to it. As 
ong as produce can still be found in the fields it may be 
eaten, although it may not be bought and sold in the 
normal manner or used for purposes other than food. 
After the last remnants of a crop have been removed 
from the field, that crop may no longer be eaten. 


NOTES 


The sisters are not betrothed, etc. — NWP Nits px: 
The prohibition against marrying the sister of one’s wife's 
during her lifetime is punishable by karet. If one betroths 
a woman who is prohibited to him by a prohibition that 
is punishable by karet, the betrothal does not take effect. 
In the case discussed here, the man cannot betroth both 
sisters, for if the betrothal takes effect with regard to one, 
the other is prohibited to him, and her betrothal would 
not take effect. Since it is not clear which of them is 
betrothed, these are betrothals that cannot be consum- 
mated, which are not valid betrothals. 
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§ The Gemara cited Rav Hamnuna’s opinion that if one says: You 
and a donkey shall acquire my property, he did not say anything. 
Rav Mordekhai said to Rav Ashi: Rav Avya raises an objection to 
Rav Hamnuna’s opinion from a mishna (Kiddushin sob): An inci- 
dent occurred involving five women," and among them were two 
sisters, and one person gathered a basket’ of figs that belonged 
to them, and the fruit was of the Sabbatical Year,’ and he said: You 
are hereby all betrothed to me with this basket, and one of them 
accepted it on behalf of all of them. The Sages said: The sisters 
are not betrothed," as it is prohibited to marry the sister of one’s 
wife during her lifetime. 


One can infer from the mishna: It is only the sisters who are not 
betrothed, but the unrelated women are betrothed. But why is 
that so? It is analogous to one who states: You and a donkey shall 
acquire an item. Since he tried to betroth two women ineligible for 
betrothal together with the eligible women, the betrothal should 
not take effect even with regard to the eligible women. 


Rav Ashi said to Rav Mordekhai: This is why I saw Rav Huna bar 
Avya in a dream, because you were going to tell me that Rav Avya 
raised an objection to Rav Hamnuna’s opinion. But as for this 
objection, didn’t we interpret the mishna in Kiddushin as referring 
to where he says: Those of you who are eligible for engaging 
in sexual intercourse with me shall be betrothed to me? Since 
the sisters were forbidden to him, they were not included in the 
betrothal in the first place, and there was no impediment to the 
betrothal of the eligible women taking effect. The case is therefore 
not comparable to the case discussed by Rav Hamnuna. 


r? The Gemara relates: There was a certain man who said to his 
wife: My property is given to you and to your sons. Rav Yosef 
says: In such a case, the wife acquires half of the property," even 
though the man did not specify how much of his property he was 
giving her. And Rav Yosef said: From where do I say this? As it is 
taught in a baraita: Rabbi Yehuda HaNasi says: The verse states 
with regard to the shewbread: “And it shall be for Aaron and his 
sons” (Leviticus 24:9). This means half for Aaron and half for 
his sons." One can infer from the baraita that when it is specified 
that a gift is to be divided between an individual and a group, the 
intention is that the individual receives half. 


Abaye said to Rav Yosef: Granted, there, in the case of the shew- 
bread, Aaron is eligible to receive a share of the shewbread as a 
priest; it is for this reason that the Merciful One specified him 
separately, so that he should take more than other priests, i.e., half. 
But with regard to a woman, who is not eligible to inherit her 
husband's property, it is sufficient for her to receive a portion of 
the inheritance as one of the sons, not half of all the property. 


HALAKHA 


An incident involving five women - ww) wana myn: In the 
case of one who betroths several women in a single act, and 
among those women are two sisters, or a mother and daughter, 
he halakha is as follows: If he says: Those of you who are eligible 
or engaging in intercourse shall be betrothed to me, then all of 
hem are betrothed to him, except for the sisters or the mother 
and daughter. Similarly, if he says: You are all betrothed to me, 
hen the unrelated women are betrothed to him, but the sisters 
are not, as the halakha is in accordance with the opinion of Rav 
ahman. Some authorities say that in this case even Rav Nahman 
concedes that the unrelated women are not betrothed. Since 
he halakha is uncertain in this case, the unrelated women are 
considered betrothed due to the uncertainty (Rambam Sefer 
Nashim, Hilkhot Ishut 9:2, and see Maggid Mishne there; Shulhan 
Arukh, Even HaEzer 41:3). 


My property is given to so-and-so dto to my sons, He person he 
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names receives half, and the sons divide the other half among 
themselves. Similarly, if he says: My property is given to so-and-so 
and so-and-so, and to the sons of a third person, the sons of the 
third receive half and the first two receive the other half. Even if 
those who are specifically named are numerous and those who 
are grouped together are few, those named receive half. This is in 
accordance with the principle stated by Rav Yosef (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 11:5-6; Shulhan Arukh, Hoshen 
Mishpat 247:5, 253:24). 


Half for Aaron and half for his sons — vad myn paxd myn: 

The High Priest always takes half of the shewbread from each 
priestly watch, as the verse states: “And it shall be for Aaron and 
his sons” (Leviticus 24:9). This means half for Aaron and half for 
his sons. The High Priest also receives one of the two loaves made 
from the new wheat, offered on Shavuot (Rambam Sefer Avoda, 
Hilkhot Temidin UMusafin 4:14, 8:1). 
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The Gemara raises an objection: Is that so? But there was an inci- 
dent in Neharde’a where a man gave a gift to an individual and to 

a group of people, and Shmuel collected half the sum for the indi- 
vidual. There was a similar case in Tiberias, and Rabbi Yohanan 

collected half the sum for the individual. And furthermore, when 

Rav Yitzhak bar Yosef came from Eretz Yisrael he said: There was 

a certain coronation tax that was placed by the royal house on 

the city councilmen [a‘abulei]' and on the prominent citizens 

[ve‘a’isterugei].!" Rabbi Yehuda HaNasi said: Let the city council- 
men give half and the prominent citizens half. This indicates that 

when two groups are mentioned together, the intent is that each one 

represents half. 


The Gemara rejects this argument: How can the case concerning 
the tax be compared to the other cases? There, initially, when they 
would write the writ of assessment, they would write that it was 
placed on the city councilmen" alone. And the prominent citizens 
would assist them in raising the sum, and the king knew that they 
were assisting them. Therefore, now, the meaning of what they 
wrote: It is placed on the city councilmen and on the prominent 
citizens, is to say that these should give half of the tax, and those 
should give half. 


Rabbi Zeira raises an objection to Rav Yosef’s ruling from a baraita 
(Tosefta, Menahot 12:7): With regard to one who says: It is incum- 
bent upon me to bring a meal-offering of one hundred tenths of 
an ephah* in two vessels," he brings sixty-tenths in one vessel, 
and the remaining forty-tenths in one vessel, as no more than 
sixty-tenths may be brought in a single vessel. 


It is upon me to bring a meal-offering of one hundred tenths 
in two vessels - D03 ywa swam) powy my aman dy aa: An 
individual does not bring a meal- -offering of more than sixty- 
tenths of an ephah in a single vessel, as no more than this amount 
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HALAKHA 


can be properly mixed in a single vessel. If he vowed to bring 
more than sixty-tenths, he brings sixty in one vessel and the 
remainder in another vessel (Rambam Sefer Avoda, Hilkhot Ma‘aseh 
Hakorbanot 17:6). 


And ifhe brought fifty-tenths in one vessel and fifty in one vessel, 
he fulfilled his obligation. One can infer from the baraita that 
after the fact, if he had brought fifty-tenths in each vessel, yes, he 
fulfilled his obligation, but he may not do so ab initio. And if it 
should enter your mind to say that every case like this is divided 
half and half, it should be permitted to divide the meal-offering 
into equal halves even ab initio. 


The Gemara dismisses Rabbi Zeira’s objection: How can these cases 
be compared? There, in the case of the meal-offering, it is clear to 
us that this person initially intended to bring a large offering, and 
the reason that he said he will bring the offering in two vessels was 
that he knew that it is not possible to bring the entire offering in 
a single vessel. Therefore, we bring, in a single vessel, as much as 
it is possible to bring, which is sixty-tenths. In any other case it is 
possible that the division should be into two equal portions. 


The Gemara concludes: And the halakha is in accordance with the 
opinion of Rav Yosef" in three matters where he disagreed with 
Rabba: In the matter of dividing a field between brothers (see 12b); 
in the matter of whether certain actions are limited by the court 
session or by the topic of discussion in the court (see 114a); and in 
the matter of half, i.e., this matter, whether an unspecified division 
into two parts is divided into two equal halves. 


aap ATV pid - BAVA BATRA: PEREK IX -143B 


LANGUAGE 


City councilmen [abulei] - yan: From the Greek 
BovAn, boulé, meaning council. In most of the instances 
where this term is employed in the Talmud, it refers to 
the city council, a form of local senate that governed 
the city’s affairs. 


Prominent citizens [isterugei] — ‘31D’: From the 
Greek otpatnyoe, stratégos, which has several related 
meanings, including an army general. The Roman 
consuls were referred to as strategoi. In this context it 
apparently refers to prominent, wealthy people. 


NOTES 


On the city councilmen [abulei] and on the promi- 
nent citizens [isterugei] — 31D XN) sya: The com- 
mentaries explain the term abulei as referring to the 
wealthy (see Gittin 37a). The term isteruge/ is explained 
in various ways: The Ritva explains that it refers to the 
poor, whereas the Rashbam says it refers to ministers. 
Rabbeinu Gershom Meor HaGola explains that abulei 
are the townspeople and isterugei are people who dwell 
outside the town. 


They would write that it was on the city councilmen — 
sana NT saa: Initially the assessment would men- 
tion only the city councilmen as responsible for paying 
the tax. Even though it was well known that there were 
prominent citizens who assisted the councilmen in 
raising the funds, they were not specifically mentioned 
in the document. When the prominent citizens were 
specifically mentioned, this was considered notification 
that they would be held responsible for half of the tax. 
This is similar to the case of Aaron, as in both cases the 
party specifically mentioned would have been consid- 
ered part of the group even without specific mention. 
Therefore, one cannot adduce proof from this case to 
the case of the widow, who would not receive any of 
her husband's property were it not for the husband's 
specific mention of her. 


BACKGROUND 
Tenths of an ephah - jiny: An ephah is a measure of 
dry volume. It contains 28.88 £ according to the calcula- 
tions of Rabbi Hayyim Na'e, and 43.2 2 according to the 
calculations of the Hazon Ish. 


NOTES 


And the halakha is in accordance with the opinion 
of Rav Yosef, etc. — ^9) qp? 277 PINA KDM: The 
halakha is in accordance with the opinion of Rav Yosef 
in many instances; this mnemonic refers only to those 
cases where he was in disagreement with Rabba. 
Although Rabba does not appear in the discussion here, 
the Gernara knew that the objection Abaye raised to 
Rav Yosef's ruling was cited in the name of Rabba, and 
therefore this halakha fits into the same category as the 
other two instances where Rabba and Rav Yosef were in 
disagreement (Ritva, citing one of the geonim). 
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BACKGROUND 

Silk - Pw: From the Greek onpukdy, sérikon, meaning 
silk or a particular variety of silk. Due to the complexity of 
he production process, natural silk is an expensive textile 
even today. It was even more expensive in the talmudic 
period, when it was imported from China, an enormous 
distance considering the methods of transportation 
available at the time. Consequently, the division of silk 
between the household members was liable to be a mat- 
er of contention. The discussion here refers to swaths of 
silk that were already cut into certain shapes or were of 
different colors, and therefore it was possible to distinguish 
between swaths suitable for women’s garments and those 
suitable for men. 


NOTES 
| leave my property to my sons [levanai] - ab »D3): This 
dilemma is based on the fact that levanai can mean either: 
To my sons, or: To my children. 


He had a son and a grandson, do people call a grandson 
a son - 873 X12 a WIN PST ID X71 mb mI: This 
refers either to the son of that same son, to whom he 
wished to give a separate share in the inheritance, or to 
the son of a different son who had died (Rashbam). The 
Gemara'’s discussion pertains only to a person who has a 
son in addition to the grandson. In the case of one who has 
a grandson but no sons, the term son is clearly intended to 
refer to the grandson (Ramah; Ritva). 
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§ The Gemara cites additional incidents concerning a gift whose 
method of division was not specified: There was a certain man 
who sent swaths of silk? to his home as a gift. Rabbi Ami says 
that in such a case, those swaths that are suitable" for the sons’ 
garments are given to the sons, and those that are suitable for 
the daughters’ garments are given to the daughters. The Gemara 
comments: We said this only when he does not have daughters- 
in-law, but if he has daughters-in-law, it is presumed that he sent 
it for his daughters-in-law. And if his daughters are not married, 
it is presumed that he does not forsake his daughters and send 
to his daughters-in-law, so the silk is given to his daughters. 


There was a certain man who said to those surrounding him: I 
leave my property to my sons [levanai],‘" and he had only a son 
and a daughter. The question was raised: Do people call a single 
son in the plural: My sons, and in his will he came to remove 
his daughter even from the tenth of his property that would right- 
fully be her dowry? Or perhaps people do not call a single son: 
My sons, and he came to include his daughter in the gift? 


Abaye said: Come and hear a proof that one does refer to a single 
son using the plural term sons, as it is written: “And the sons of 
Dan: Hushim” (Genesis 46:23). Rava said to Abaye: Perhaps 
this verse should be understood as the school of Hizkiyya taught, 
that Hushim is not the name of Dan’s son but that they, Dan’s 
sons, were as numerous as the groups [hushim] of reeds. Rather, 
Rava said: One can prove this usage of the term sons in the verse: 
“And the sons of Pallu: Eliab” (Numbers 26:8). Rav Yosef said: 
This can be proven from another verse: “And the sons of Ethan: 
Azariah” (1 Chronicles 2:8). 


There was a certain man who said to those surrounding him: I leave 

my property to my sons, and he had a son and a grandson," 

i.e., his son's son. The question was raised: Do people call a grand- 
son a son," or do they not? Rav Haviva said: People call a grand- 
son a son. Mar bar Rav Ashi said: People do not call a grandson 

a son. The Gemara comments: It is taught in a baraita in accor- 
dance with the opinion of Mar bar Rav Ashi: With regard to one 

prohibited by a vow from deriving benefit from a certain person's 

sons," it is permitted for him to derive benefit from the sons of 
that person’s sons, as they are not included in the term sons. 


HALAKHA 


Those that are suitable, etc. — ^3) «17: If one sent garments 
to his home without specifying for whom they were intended, 
and he has both sons and daughters, if there are among them 
garments suitable for women, the daughters receive them, as he 
probably intended them for his daughters. If he has no daugh- 
ers, or if his daughters are married, his sons’ wives receive them, 
as it is reasonable to presume that the garments were intended 
or them. The Ramah states that this applies only if the one who 
sent the garments is unmarried. If he is married and his wife 
dwells in his home, the garments are assumed to be intended 
or his wife. The reason for this is that one’s wife is as oneself. 
One therefore concerns himself about his wife's welfare more 
han the welfare of anyone else (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 6:14; Shulhan Arukh, Hoshen Mishpat 247:2, 
and see 247:1). 


| leave my property to my sons — mab »D3): In the case of 
a person on his deathbed who says: leave my property to 
my sons, when he has one son and several daughters, the son 
inherits all of the property. This is because one might refer to 
one son using the plural term sons, and the daughters are not 
included in his statement. If he explicitly states that he leaves his 
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property to his sons and daughters, then whatever is suitable for 
men is given to the sons, and whatever is suitable for women is 
given to the daughters (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 11:1; Shulhan Arukh Hoshen Mishpat 247:3, and in the 
comment of Rema). 


A son and a grandson - 813 321 X33: In the case of one who 
had two sons, and one son died and left a surviving son, leaving 
his father a grandson, and the father said: | leave my property to 
my sons, the grandson is not included, in accordance with the 
opinion of Mar bar Rav Ashi. The Ramah writes that if he had 
no surviving sons, but only the grandson, and he said: | leave 
my property to my sons, then he clearly intended the grandson, 
even if he also had daughters (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 11:1; Shulhan Arukh, Hoshen Mishpat 247:3, and 
in the comment of Rema). 


One prohibited by a vow from deriving benefit from a certain 
person's sons — 0993/2 7x37 Ya: If one vows not to derive 
benefit from a certain person's sons, it is permitted for him to 
derive benefit from the sons of that person's sons (Rambam 
Sefer Hafla‘a, Hilkhot Nedarim 9:23; Shulhan Arukh, Yoreh De‘a 
217:46). 
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In th f ho died and left behind 
MISHN the case of one who ue and left behin 


adult and minor sons," if the adult sons 
enhanced the property," they enhanced it so that the profit goes to 
the middle, i.e., it is distributed among all the heirs. If the adult sons 
said from the outset: See that which our father left behind; we 
are going to engage in business with our share of the property and 
profit from it, then they enhanced the property for themselves." 
And similarly, with regard to a wife who enhanced the property 
of her deceased husband," she enhanced it so that the profit goes 
to the middle, i.e., it is divided between her and the heirs. If she 
said: See that which my husband left me; I am going to engage 
in business with my share and profit from it, then she enhanced 
the property for herself. 


G E M ARA Rav Haviva, son of Rav Yosef, son of Rava, 


says in the name of Rava: They taught this 

halakha only with regard to where the property was enhanced on 

account of the property," i.e., the heirs invested money from the 

common inheritance in order to enhance the property, and their 
input was only in the management of its investment. But if the prop- 
erty was enhanced on their account, i.e., on account of the efforts 

or expenditure of the adult sons, the halakha is that they enhanced 

it for themselves. 


The Gemara asks: Is that so? But doesn’t Rabbi Hanina say: Even 
if their father left them nothing but 


NOTES 


Adult and minor sons, etc. — 131 D0 Dhin ma: The majority of 
the early commentaries hold that the halakha is the same in a case 
where all the sons were adults, as usually brothers do not charge 
a fee for efforts they make to invest for one another (Tosafot). In 
fact, there is even more reason for this halakha to apply to adult 
brothers, as the brothers who enhance the property expect that 
any effort they invest will be reciprocated by their brothers in turn 
(Rabbeinu Yona). The mishna emphasizes that this principle applies 
even in a case where there are also minor sons, who the adults do 
not expect will reciprocate. By contrast, the Meiri holds that this 
principle applies only in the case where there are also minor sons, 
whereas in the case of adult brothers the brothers who enhance 
the property do forgo compensation for their efforts. 


See that which our father left behind - xax manw ma x7: The 
intent of their declaration is that they are not relinquishing their 
rights in their investment. The Rashbam writes that this declaration 
can be issued in any manner that publicizes it, whether before the 
court, before witnesses, or in some public forum. 


If the adult sons enhanced the property - nx moins man 
D»D237: According to the Rambam, if the adult sons enhanced the 
property before it was divided, the profit from the enhancement 
is divided among all the heirs, even if they invested their own 
money in the property (Sma). If the adults said to the minors: 
See that which our father left behind; we are going to engage in 
business with our share of the property and profit from it, then i 
the enhancement was due to the investment made by those who 
enhanced the property, the profit goes to them. If the property was 
enhanced on its own account, the profit is divided equally. This rul- 
ing is apparently based on a different version of the Gemara’s text, 
according to which Rav Haviva's statement refers to the second 
case in the mishna (Kesef Mishne). 

Other early authorities rule that in the case where they did no 
declare in advance that they are not relinquishing their rights in 
the profit, if the property was enhanced on its own account, the 
profit is divided evenly. If the property was enhanced on accoun 
of their investment, the profit goes to them. If they declared their 
intentions in advance, the profit goes to them regardless (Ra‘avad; 


HALAKHA 


They enhanced for themselves — msy awawi: The early com- 
mentaries disagree as to whether the profits from the enhance- 
ment of the entire property belong to the adult brothers, including 
the profits from the portion in the property of the minor broth- 
ers, as suggested by the incident involving Rav Safra (see 144a; 
Tosafot), or whether they receive only the profits that accrue from 
the enhancement of their own portion. 


Where the property was enhanced on account of the property — 
DD NaN oa Maww: The Rashbam explains that this refers to 
a case where they did not invest their own assets or physical efforts. 
Rather, they invested from the inheritance in order to improve 
it, e.g, they hired workers. Others explain that it is referring to a 
case where the property was improved without any investment 
at all, as in the case of produce that grew without any investment 
(see Ritva). Some say that even if they invested physical effort in 
the property, as long as they did not invest their own money it 
is considered enhancement on account of the property (Rivam). 
Rabbeinu Tam distinguishes between a case where the brothers 
enhanced an entity already in existence and where they manu- 
factured an entirely new entity from the inheritance, as in a case 
where they fashioned implements from metal (Haggahot Asheri). 


Rosh; Rashbam). This ruling is in accordance with the standard 
version of the text (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:2; 
Shulhan Arukh, Hoshen Mishpat 287:1). 


A wife who enhanced the property of her deceased husband — 
DDI NN AMawAW MØNT: In the case of one who died and his 

wife inherited from him together with her sisters or her cousins 

(see Sma), and she enhanced the property, the profit is divided 

equally. If she said: See that which my husband left me; | am going 

to enhance it and profit from it, then if the property was enhanced 

due to her own investment, the profit is hers. If the property was 

enhanced on its own account, they divide the profit equally. This is 

the Rambam’s ruling, in accordance with his version of the Gemara’s 

text. Conversely, according to the Ra’avad and the Rosh, this applies 

only if she enhanced the property without declaring her intentions 

in advance. If she declared in advance that she is not waiving her 
rights to the profit, the profit is entirely hers regardless (Rambam 

Sefer Mishpatim, Hilkhot Nahalot 9:3; Shulhan Arukh, Hoshen Mishpat 
287:1, and see Even HaEzer 95:7). 


anp qT’ pid: BAVA BATRA - PEREK IX: 143B 
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Perek IX 
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NOTES 


Mortar [udaini] — 319%: The commentaries disagree 
as to the meaning of the word udaini. The Rashbam 
and Rabbeinu Gershom Meor HaGola define it as a 
cistern cover, and explain that the Gemara is referring 
to a cistern that is rented to others from which to 
draw water. Tosafot and the Ramah explain that it 
is a kind of raised seat erected in the fields in order 
to keep watch over them. Rabbeinu Hananel and 
Rabbi Avraham Av Beit Din explain that it is a mortar 
and pestle. 


As for its typical use it can suffice with super- 
vision - K PAYT KT KTVT: According to Rab- 
beinu Hananel, the mortar requires supervision to 
ensure that it does not break or get stolen. According 
to those who explain udaini as a cistern, it requires 
safeguarding so that no one takes water without 
payment (Rashbam), or so that dirt does not enter 
and muddy the water (Rabbeinu Gershom Meor 
HaGola). According to Tosafot, who say that it is a 
raised seat, it is clear that safeguarding the fields is its 
entire purpose. The Rashba writes that with regard to 
work that can be done by minors, the Sages made no 
further distinctions by age, and even if the brothers 
were only infants they receive a share of the profits. 


Entered into a business venture with them - tay 
Dy w13: Rav Safra entered into partnership with 
another, with Rav Safra investing the money and his 
partner managing the business, and afterward they 
split the profits. This is considered enhancement on 
account of the property, since he did not need to 
exert himself further once he had arranged the part- 
nership (Rashbam). 


That which my husband left me - ya b TITO Ta: 

The Rashbam explains that although the previous 
clause of the mishna discusses an heiress, this clause 
discusses a widow whose husband did not leave 
sufficient property to cover the value of her marriage 
contract. As long as she declines to receive suste- 
nance from her husband's estate, her earnings do not 
belong to the orphans, and therefore if she declared 

in advance that she intends to profit by enhancing 

the property, the profits belong to her. Many com- 
mentaries disagree with this explanation, as in that 
case the property which she enhanced belongs not 
to her but to the orphans, and while she has a claim 

upon the property, she does not have any actual 

ownership thereof. 


LANGUAGE 


Mortar [udaini] — %31: Several different versions 
of this word exist, and there are also many different 
interpretations as to its meaning. Some say that it is 
related to the Aramaic udna, meaning handle or ear, 
and that in this context it refers to a vessel or a lid 
with a handle. 
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a mortar [udaini],"" which people pay to use," the rent goes 
to the middle? But isn’t the profit accruing from a mortar con- 
sidered profit accruing on his, i.e., the adult son’s, own account, 
as the adult son must supervise its operation, and there is no 
outlay from the property? The Gemara dismisses this objection: 
A mortar is different, as for its typical use it can suffice with 
supervision," and even minors are able to supervise its use. 
Since the adults do not contribute anything more than the 
minors, they cannot demand a greater share of the profits. 


§ The mishna teaches: If the adult sons said from the outset: 
See that which our father left behind; we are going to engage 
in business with our share of the property and profit from it, 
then they enhanced the property for themselves. The Gemara 
relates: Rav Safra’s father left him dinars. Rav Safra took them 
and entered into a business venture with them." His brothers 
came and charged him in a court of law before Rava, claiming 
their share of the profits. Rava said to them: Rav Safra is a great 
man;" he does not abandon his studies and toil for others. It 
is therefore clear that if he invested the money, it was for his own 
profit, even if he did not explicitly declare so at the outset. 


§ The mishna teaches: With regard to a wife who enhanced 
the property of her deceased husband, she enhanced it so that 
the profit goes to the middle. The Gemara asks: What is the 
deceased’s wife doing with the orphans’ property? What rights 
does she have to the property? Rav Yirmeya said: The mishna 
is referring to a wife who is an heiress, e.g., if she were the daugh- 
ter of her husband’s brother, and both brothers died without 
leaving sons, in which case she inherits in her father’s stead. 


The Gemara asks: Isn’t it obvious that the halakha in this case is 
the same as with regard to any other heir? The Gemara replies: 
It is necessary to state this, lest you say that since it is not a 
woman's way to toil to enhance property, then even though 
she did not expressly state that she is toiling for herself, it is 
considered as though she had expressly stated this. The mishna 
teaches us that only if she expressly stated this do the profits 
accrue to her. 


The mishna teaches: And if she said: See that which my hus- 
band left me;" I am going to engage in business with my share 
and profit from it, then she enhanced the property for herself. 
The Gemara asks: Isn’t this obvious? The Gemara explains: It is 
necessary to state this, lest you say that since it is praiseworthy 
for her to enhance the property on behalf of the orphans, as 
people will say: See how she toils for the orphans, she relin- 
quishes her right to the profits and they should divide them 
equally. The mishna teaches us that this is not the case. 


HALAKHA 


A mortar which people pay to use, etc. — 13121: If the adult 
brothers enhanced the property in a manner that the minors 
were also capable of performing, e.g., they rented out an item 
that requires only supervision of its use, and they did not declare 
in advance that they wish to invest their efforts only on their own 
account, the profit is divided among all the brothers equally. This 
applies even if the adult brothers toiled personally. This is the 
halakha even if the particular minors in question were incapable 


of these actions, as long as other minors are capable of them (Sma). 


This ruling is in accordance with the Gemara’s conclusion (Shulhan 
Arukh, Hoshen Mishpat 287:1). 
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Rav Safra is a great man, etc. — ^3) X17 7137 X123 KIDD IY: In a 
case where one brother took money from the estate and invested 
it in a business venture, if he was a great Torah scholar who does 
not set aside his Torah study for even an hour, the profit accrues 
solely to him. The reason for this is that it is clearly not his practice 
to set aside his Torah study and engage in business for his brothers’ 
profit, and therefore it is considered as if he had explicitly stated 
so at the outset. This applies with regard to Torah scholars even 
nowadays (Rambam Sefer Shofetim, Hilkhot Nahalot 9:5; Shulhan 
Arukh, Hoshen Mishpat 287:2). 
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Rabbi Hanina says: In the case of one who marries a woman to 
his eldest son" and arranges the wedding feast in a house that he 
designated for the purpose of the wedding canopy and the wed- 
ding feast, the son acquires the house as a gift. The Gemara notes: 
And this is the halakha specifically in the case of the eldest son, 
and specifically ifhe is marrying a virgin, and specifically when 
this woman is his first wife, and specifically when the father 
married him off first among his sons. When all these conditions 
exist, it is presumed that the father has a particular fondness 
toward the son, due to which he gave him the house. 


The Gemara clarifies the details of this halakha: It is obvious 
that if his father designated a house for the son’s nuptials" and 
there is an upper story above the house, the son acquired the 
house, but he did not acquire the upper story. Ifhe designated 
ahouse for the son, and there is a portico [veakhsadra}' in front 
of the house, what is the halakha? If there were two houses, one 
within the other, and the inner one was designated for the son’s 
nuptials, what is the halakha? The Gemara concludes: These 
questions shall stand unresolved. 


The Gemara raises an objection from a baraita: If his father 
designated a house and furniture" for his son’s nuptials, the son 

acquired the furniture, but he did not acquire the house. Rabbi 

Yirmeya says: This is referring to a case where his father’s store- 
room was placed there. It is clear that just as his father did not 
intend to give him the storeroom, neither did he intend to give 

him the house. The Sages of Neharde’a say: Even if there is only 
a dovecote® in the house that belongs to the father, the son does 

not acquire the house. Rav Yehuda and Rav Pappi say: Even if 
there is only a pot [atzitza ] of small fried fish,’ the son does not 
acquire the house. Mar Zutra married off his son, and hung a 

sandal in the house, to indicate that he did not intend to give 

the house as a gift. Rav Ashi married off his son, and hung a 

jug [ashisha]' of oil in the house. 


Mar Zutra says: These three matters were instituted by the 
Sages as a halakha without any explanation of their process, 
i.e., they instituted these enactments despite the fact that the 
mechanism by which they function is unclear: One is this 
halakha with regard to the son acquiring the house designated 
for his nuptials. Another is that which Rav Yehuda says that 
Shmuel says: One who writes a deed granting all of his property 
to his wife" renders her only a steward of his property, i.e., he 
intends only to put her in charge of the property and she does 
not acquire it. Another is that which Rav says: With regard to 
one who says to another: I have one hundred dinars in your 
possession; give it to so-and-so, if this occurred in the presence 
of all three parties," that third person acquires it, without need 
of witnesses or a formal act of acquisition. 


HALAKHA 


One who marries a woman to his eldest son, etc. - wwaT 
^a) bina i TEK: If one marries his eldest son to a virgin in a 
house, the son acquires the house. This applies specifically to 
the first son the father is marrying off, when this is the son's 
first marriage, and only if the father did not leave any items 
in the house. If the father left any items in the house, even a 
single pot, the son does not acquire the house, in accordance 
with the opinion of Rav Pappi. Some state that the son acquires 
the house only if the father has another house to live in (Rema, 
citing Tur). The Rambam writes that the Sages based this ruling 
onan assessment of the father’s state of mind, understanding 
that under these circumstances, the father, out of his great joy 
and his love for his son, decided to transfer ownership of the 
house to him. This ruling applies even nowadays (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 6:15; Shulhan Arukh, Even 
HaEzer 59:1 and Beit Shmuel there). 


If his father designated a house for the son's nuptials, etc. - 
^) ma VIX b ‘in: If one designated a house for his son's 


nuptials and the house had an upper story, the son acquired 
the house but not the upper story. Similarly, if he designated 
a house with a portico, the son acquired the house but not 
the portico. If he designated two houses, one within the other, 
the son acquired only the house in which the wedding was 
held. The reason for this is that these cases stand unresolved, 
and as with all cases in the Talmud that stand unresolved, the 
court does not remove assets that are in someone's possession 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:16; Shulhan 
Arukh, Even HaEzer 59:3-4). 


A house and furniture - ma don Iva: If one designated a 
house and furniture for his son's nuptials, the son acquires the 
furniture even if his father left an item in the house for himself 
or had a storeroom there. He does not acquire the house itself, 
in accordance with the baraita as interpreted by Rabbi Yirmeya 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:15; Shulhan 
Arukh, Even HaEzer 59:2). 


LANGUAGE 


Portico [akhsadra] — TYTN: From the Greek eé5pa, exedra, or 
the Latin exedra, meaning an entrance room or sitting room. 


Pot [atzitza] — xx*¥y: Similar to the Arabic yasol, asis, which 
has the same meaning. Apparently the word is derived from the 
Hebrew term etz, which means tree, and refers to the pot's use 
as a receptacle for potted trees and plants. 


Jug [ashisha] - KWX: In talmudic Aramaic, this refers to a kind 
of drinking vessel, a type of vial with a narrow neck. 


NOTES 


Two houses, one within the other — ma m3 mI: The 
wedding was held in the inner house. Since the only way to enter 
and exit the inner house is through the outer house, the outer 
house might be considered ancillary to the inner house (Rid), or 
it might be considered as though it were also used for the wed- 
ding (Rabbeinu Gershom Meor HaGola; Rabbi Yitzhak Karkusha). 
Nevertheless, it is possible that the son acquires only that which 
was specifically designated for the wedding. 


BACKGROUND 


Dovecote — 317 KJW: 


Dovecote built into a house 


A pot [atzitza] of small fried fish - x351771 K¥*¥Y: It appears from 
various sources that these pots were usually not finely worked. 
They were generally fashioned from clay and only partially fired 
in the kiln, and they were occasionally fashioned even from wood. 
They were used for purposes that required a mere receptacle 
rather than highly refined work, mainly as planters or chamber 
pots, or, as in the reference here, for storing certain foodstuffs. 


One who writes a deed granting all of his property to his 
wife - inv) von ania: Ifa person on his deathbed writes 
a deed granting all his property to his wife, he has merely ren- 
dered her a steward in charge of the property for his heirs. The 
Rambam maintains that this is the halakha even if an act of 
acquisition was performed. Other authorities disagree. If he 
left any part of his property for his heirs, whether land or mov- 
able property, the wife acquires the property that he gave her 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:4; Shulhan 
Arukh, Even HaEzer 107:1 and Hoshen Mishpat 246:7, 12). 


In the presence of all three parties - wow ‘vaya: If three 
people were standing together, and one said to another 
of the three: | have one hundred dinars in your possession; 
give it to the third person standing here with us, the third 
person acquires the money thereby and the first party can- 
not renege (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
3:33 and Hilkhot Mekhira 6:8; Shulhan Arukh, Hoshen Mishpat 
66:19-20, 126:1). 
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Perek IX 
Daf144 Amud b 


BACKGROUND 

That one of them was summoned to public service - bow 
TIND 11a IM: It was the practice in the Roman Empire 
in talmudic times, and to some extent also the practice in 
the Persian Empire, to press people into imperial service. 
Sometimes this was forced labor, e.g., building roads or other 
similar forms of labor, either for a small wage or for no wage 
at all. They would also appoint people to public office against 
their will. Some of these positions required a significant 
investment of time, or were undesirable because of ethical 
or other considerations, but they could also be lucrative. 


Tax collector - »%33: This position was usually an appointed 
one, and the tax collector was expected to submit a certain 
sum to the government. It was common for tax collectors 
to assess the tax shares in an unequitable manner, and they 
were generally considered wicked. 


If he was appointed on account of the brothers — man OX 
Pax: The government authorities would appoint one per- 
son from a certain family, or sometimes from every family 
in turn, to fill the office. Sometimes the authorities would 
choose a capable member of the family, but the appointment 
was dependent primarily upon one's family affiliation rather 
than upon one's character. 


NOTES 
Became sick and sought treatment, the treatment is paid 
from his own resources — jayy ben KƏT XBT abn: 
According to the Tosefta (10:6) this refers only to treatment 
hat is of fixed cost, whereas ongoing treatment for a chronic 
condition is considered as sustenance, and the cost is paid 
rom the common inheritance (Josafot). 


On account of himself — taxy nama: The brother was 
appointed tax collector because of his abilities, and therefore 
he profit accrues to him (Rabbeinu Gershom Meor HaGola). 


Who took two hundred dinars, etc. — 131 131 DONA bow: 
He took the money claiming that he is entitled to sustenance 
from the common inheritance, but his brothers contend 
hat this sum should be deducted from his portion of the 
inheritance (Rabbi Avraham Av Beit Din; Ramah). 


LANGUAGE 


Military commander [polmustos] - pivoni: From the 
Greek nroàepuothç, polemistés, meaning a soldier or warrior. 
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HALAKHA 


Brothers...that one of them was summoned to public ser- 
vice - mupixd ma amg boaw...pms: In the case of brothers who 
inherited their father’s estate and are still holding the property 
in partnership, and the authorities appointed one of them to 
a position handling government finances, the halakha is as 
follows: If he was appointed due to his father’s merit, even if 
he was himself worthy of the appointment, any profit accruing 
from the appointment is divided among the brothers. The same 
is true with regard to any loss that ensued, e.g., if the authorities 
confiscated assets from him on account of the family’s prosper- 
ity, the loss is divided between all of them. If his assets were 
confiscated on his own account, e.g., where he was wealthy 
independent of the inheritance, he sustains the loss on his own. 


238 


MI SHNA With regard to brothers who were also 


partners, and it occurred that one of them 
was summoned to public service,*" which is assessed per family, 
he was summoned from the middle, i.e., the profits or expenses 
of his service are divided among them. If one of the brothers 
became sick and sought treatment, the cost of the treatment is 
paid from his own resources." 


G E M ARA! The Sages taught: This service mentioned 


in the mishna is referring to forced 
imperial service, but if one of the brothers engaged in a trade of 
his own volition, the profits are his alone. The Sages taught in a 
baraita (Tosefta 10:5): In the case of one of the brothers who 
was appointed as a tax collector’ or a military commander 
[polmustos],' a position with the potential for profit, if he was 
appointed on account of all the brothers,’ as the procedure was 
to impress a representative from each family for this purpose, any 
profit accrues to all the brothers. If he was appointed on account 
of himself," the profit accrues to himself. 


The Gemara asks: Isn't it obvious that if he was appointed on 
account of all the brothers, then the profit accrues to all the 
brothers? The Gemara responds: No, it is necessary to state 
this halakha in a case where the brother appointed was sharper, 
i.e., more capable, than the other brothers. Lest you say that his 
sharpness caused him to be selected for the position, and he 
should receive all the profits, the baraita teaches us that his talent 
notwithstanding, since he was selected as a representative of the 
family, the profit accrues to all the brothers. 


The Sages taught: With regard to one of the brothers, who took 
two hundred dinars" from the common inheritance to support 
himself when he went to another place to study Torah" or to learn 
a trade, the brothers can say to him: If you are here with us, you 
are entitled to sustenance along with us. If you are not here with 
us, you are not entitled to sustenance. 


The Gemara asks: But shouldn't they give him his sustenance 
wherever he is? The Gemara answers: This ruling supports the 
opinion of Rav Huna, as Rav Huna says: The blessing of the 
house is in its abundance. This means that the extent to which 
blessing permeates a home is proportionate to the number of 
people who live there, and when many people live together the 
expenses per capita decrease. The Gemara asks: But shouldn’t 
they give him his sustenance according to the blessing of 
the house, i.e., the expenses he would incur even if he were in 
the house? The Gemara responds: Indeed, they are required to 
provide for those expenses that he would incur in any event. 


Some authorities hold that the same principle applies with 


One of the brothers who took...to study Torah — pa am% 


BAVA BATRA ` PEREK IX ` 144B : 42) ITV PW 


regard to any partnership and not only in the case of brothers 
(Rema, citing Tur). There are those who say that this principle 
applies only if he was appointed to the imperial service, but 
if he was appointed to any other position and he profited or 
lost thereby, any profit or loss accrues to him alone (Ri Migash; 
Ramban). The Tur, citing Rabbeinu Yona, says that even in the 
case of imperial service, the profit accrues to all the brothers 
only after he deducts the equivalent of his daily wages for each 
day he worked (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:6 


and Sefer Kinyan, Hilkhot Sheluhin VeShutafin 8:7; Shulhan Arukh, 


Hoshen Mishpat 177:1). 


min TD.. bow pr: In the case of two partners, e.g., broth- 
ers who inherited their father’s estate and are still holding the 
property in partnership, if one of them wishes to go elsewhere 
in order to study Torah or learn a trade, they assess the expenses 
he would incur were he to remain at home and give him this 
amount, even if his actual expenses are greater. This ruling is in 
accordance with the baraita and the statement of Rav Huna 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 9:11, and see Sefer 
Nashim, Hilkhot Ishut 18:4; Shulhan Arukh, Hoshen Mishpat 177:4 
and Sma there, and see Even HaEzer 94:6). 
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§ The mishna teaches: If one of the brothers became sick and 
sought treatment," the cost of the treatment is paid from his 
own resources. Ravin sent a ruling in the name of Rabbi Ela: 
They taught this only in a case where he became ill through 
negligence. But if he became ill through circumstances beyond 
his control, the cost of the treatment is paid from the middle," 
i.e., from the common inheritance. The Gemara asks: What are 
the circumstances in which it is considered negligence? This is 
in accordance with the statement of Rabbi Hanina, as Rabbi 
Hanina says: All occurrences that befall man are in the hand of 
Heaven" except for colds and obstacles [pahim],. from which 
one is able to protect himself, as it is stated: “Colds and snares 
are on the path of the crooked; he who guards his soul shall 
keep far from them” (Proverbs 22:5). 


MI SHNA It was common practice for friends of a 


groom to give him gifts in order to help 
cover the expenses of the wedding feast. These gifts are known as 
gifts of groomsmen, and would be reciprocated in turn. While 
the groom and the groomsman were at times the recipient and 
the giver of the gifts, respectively, the gifts were at times provided 
by the father of the groomsman and received by the father of the 
groom. In the case of brothers, some of whom brought gifts of 
groomsmen" in their father’s lifetime, which were provided by 
their father, when the gifts of groomsmen are reciprocated after 
the father’s death, when one of the brothers gets married, they are 
reciprocated to the middle, i.e., the gift is divided among the 
brothers. This is because gifts of groomsmen are a legal debt 
owed to the father, collectible in court. But with regard to one 
who sends his friend jugs of wine" or jugs of oil," a reciprocal 
gift is not collectible in court, because they are considered acts 
of kindness. 


HALAKHA 


If one of the brothers became sick and sought treatment, 
etc. = 13) XBINN abn: If one of the brothers became sick, his 
treatment is paid for from his own resources, as stated by the 
ishna. This halakha applies only if he became sick due to neg- 


m 


wed, since the gifts of groomsmen were sent in the name of all 
of them. When each brother weds, the friend reciprocates that 
brother's share, and the gift is divided among all the brothers 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 9:14; Shulhan Arukh, 


ligence, e.g. if he failed to protect himself from extreme weat 
while outdoors, and only if the treatment is of fixed cost, as sta 
in the Tosefta (10:6). If the treatment does not have a fixed cos 
if he became sick through circumstances beyond his control, 


her 
ed 
OF 
his 


rea 
writ 
opp 
rea 
sick 


ment is paid for from the common inheritance. The Rema 
es that according to some authorities, the halakha is the 
osite: If he became sick due to negligence, in any event his 
ment is paid for from the common inheritance. If he became 
through circumstances beyond his control, then only if the 


rea 


ment has a fixed cost is it paid for from the common inheri- 


ance. According to the Shakh the halakhais in accordance with 
he first opinion, which is the opinion cited in the Shulhan Arukh 


(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 8:7; Shulhan 
Arukh, Hoshen Mishpat 177:2). 


Brothers some of whom brought gifts of groomsmen, 


etc. 


-AD MPa Op wyw prox: If a father sent gifts of 


groomsmen for another's wedding in the name of one of his 
sons, when the gifts are reciprocated after the father’s death at 


the 


son's wedding, they belong solely to that son. If the father 


sent them in the name of his sons without mentioning a specific 


son, 
the 


when they are reciprocated, the gifts are divided among 
brothers. This is in accordance with the opinion of Rabbi 


Asi. The friend to whom the original gifts of groomsmen were 
sent is not obligated to reciprocate fully until all the brothers 


Hoshen Mishpat 286:4-5). 


Because gifts of groomsmen are a legal debt collectible in 

court — pa maa 1332 MYIWAWAD: Gifts of groomsmen that one 

sends for his friend's wedding feast are not completely consid- 

ered gifts, as they are sent under the expectation that they will be 

reciprocated in full at the time of one’s own wedding. Therefore, 
if the giver of the gift marries and the gift is not reciprocated, he 

can sue for it in court. Nowadays it is not the custom to claim 

these gifts in court (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 7:2, 13; Shulhan Arukh, Even HaEzer 60:1). 


One who sends his friend jugs of wine or jugs of oil, etc. - 
AD 9131 9 1D tanh mbiwn: If one sends jugs of wine, jugs 

of oil, or other foodstuffs as gifts of groomsmen, and the recipient 
does not reciprocate, one cannot sue for them in court, as they 
were sent as acts of kindness, and the halakhot governing gifts 

of groomsmen apply only to gifts of money. The Rashbam and 

the Ra‘avad disagree and hold that these halakhot also apply to 

foodstuffs. According to these commentaries, the mishna and 

Gemara here are referring to gifts that were sent at a different 
time than that of the wedding, or to gifts that were sent at the 
time of a wedding where the giver of the gift did not personally 
attend the wedding feast (Rambam Sefer Kinyan, Hilkhot Zekhiya 

UMattana 7:15; Tur, Even HaEzer 60:1). 
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NOTES 

f he became ill through circumstances beyond his con- 
trol the treatment is from the middle — pa Kaw Dixa 

ysni: Rabbi Avraham Av Beit Din cites an opinion that 
his principle also applies with regard to costs incurred 

due to any circumstances beyond his control, but con- 
cludes that it applies only in the case of illness. Some of 
he early commentaries explain that since anyone is liable 

o become ill the brothers forgive each other the expenses 

involved (Tosafot Yeshanim). Other commentaries main- 
ain that this ruling applies only to one who became sick 
while serving in the imperial service (Rid). 


All occurrences are in the hand of Heaven - 3 Son 
paw: The Gemara does not mean that a person cannot 
cause harm to himself intentionally, as this refers only 
to incidents that happen to a person against his will 
(Tosafot). 


Except for colds and obstacles [pahim] - ans nxn yan: 
The Rashbam’s version of the text reads: All occurrences 
that befall man are in the hand of Heaven except for a 
cold. Rabbeinu Gershom Meor HaGola explains that the 
word pahim is similar to the word yafuah, which means to 
blow, i.e., one can protect himself from drafts, which cause 
a chill. The commentaries add that this also applies to 
other types of illnesses that a person brings upon himself, 
e.g., by eating harmful foods (Rambam's Commentary on 
the Mishna; Ritva). 


Collectible in court — p1 m23 m34): The gift was pro- 
vided by the father. Therefore, when it is reciprocated it 
is considered repayment of a debt to the father and it 
becomes part of the common inheritance, rather than 
being considered a gift to the brother to whom it was 
sent (Rashbam). 


Jugs of wine, etc. — 131}? "13: The Rashbam explains that 
these gifts were sent not for the friend's wedding but for 
a different feast. Therefore the halakhot governing gifts 
of groomsmen do not apply. Alternatively, the Rashbam 
suggests that these halakhot apply only to gifts of grooms- 
men that are brought when the friends of the groom 
rejoice with him. In this case, since the gifts were sent to 
the groom and the friend did not personally participate in 
the wedding feast, they are not considered a loan. Other 
commentaries explain that the halakhot governing gifts 
of groomsmen apply only to money that is sent to defray 
the wedding expenses, but not to foodstuffs (Rambam; 
Rabbeinu Yona). 


BACKGROUND 


Gifts of groomsmen [shushevinut] - m»aww: This word 
is apparently derived from the Assyrian shusapino or shus- 
abino, meaning friend and companion of the betrothed 
man. It was the custom of the time for the friends of the 
betrothed man to rejoice with him, bringing gifts and 
banquet provisions for their friend's wedding, and these 
gifts were reciprocated at the time of the friends’ own 
weddings. In the course of time these gifts acquired the 
status of a formal custom with set guidelines, and they 
were usually considered a kind of loan, which could be 
claimed in court if they were not reciprocated. Although 
similar to standard loans, they differed in several regards: 
They were reciprocated only at the time of the friend's 
wedding, it was not prohibited to reciprocate with a larger 
gift than the one received, and the Sabbatical Year did not 
cancel the debt. 
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NOTES 
If his father was sent — var andrea: Although 
the gift was sent to one of the sons, it was sent 
primarily to honor the father (Ri Migash). Rabbeinu 
Gershom Meor HaGola explains that the gift was 
sent to the father in honor of his second marriage. 


Here he sent gifts of groomsmen without speci- 
fying - DMba x3: The mishna is referring either 
to where the father did not specify which son 
should take the gifts to the groom, or to where he 
instructed one of the sons to take the gifts to the 
groom but did not state that he would be the one 
to receive the reciprocal gift (Rashbam). 


If his father sent gifts of groomsmen on his 
behalf - var b now: Literally translated, the 
baraita appears to be referring to gifts of grooms- 
men that the father sent to his son. The intent is 
that the father sent the gifts with his son (Rashbam; 
see Rabbeinu Yona). 


With a man whose married brother died child- 
less - Daa: The Ritva notes that Shmuel does not 
disagree with the halakha stated by Rav Asi, since 
here is a baraita supporting Rav Asi’s opinion. He 
is merely proposing an alternative explanation for 
he mishna. 


Give me my groomsman - Waw b aan: A gift of 
groomsmen is not an ordinary debt. It is repaid only 
o a specific individual, and only at the time of his 
wedding. This is because the purpose of the gifts 
of groomsmen is to enable the betrothed man to 
rejoice with his friends at his wedding (Rashbam). If 
he friend who originally brought the gift dies, the 
obligation to reciprocate is nullified. 
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If his father was sent gifts of groomsmen - vayd andr 
Miyawiw: In the case of a father who married off his son and 
provided the son's wedding feast, and the son received gifts of 
groomsmen, when the gifts of groomsmen are reciprocated 
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G E M A And the Gemara raises a contradiction between 

the mishna’s ruling that the gifts of groomsmen 
are reciprocated to the middle, and the first clause of a baraita: If a 
father sent his son with gifts of groomsmen, when they are recipro- 
cated when that son gets married, they are reciprocated to that son. If 
his father was sent" gifts of groomsmen" for the wedding of one of 
his sons, when they are reciprocated from the father’s estate, they are 
reciprocated from the middle, i.e., the cost of the gift is divided among 
the brothers. Rabbi Asi says that Rabbi Yohanan says: When we 
learned the mishna as well, we learned it as teaching the halakha 
with regard to gifts of groomsmen that were sent to the father for the 
wedding of one of his sons, not with regard to gifts of groomsmen sent 
by the father. 


The Gemara objects: But the mishna teaches the halakha with regard to 
brothers, some of whom brought gifts of groomsmen. The Gemara 
responds: Emend the text of the mishna and teach it as saying: With 
regard to brothers, to some of whom gifts of groomsmen were brought. 
The Gemara objects: But the mishna explicitly teaches the halakha if 
the gifts of groomsmen are reciprocated. The Gemara responds: This 
is what the mishna is saying: When it is collected from the brothers 
in return, it is collected from the middle. 


Rabbi Asi says: Even if the text of the mishna is not emended, it is not 
difficult and can be reconciled with the baraita. Here in the mishna it 
is referring to where the father sent the gifts of groomsmen without 
specifying” which son should be ascribed credit for bringing the gifts. 
There in the baraita, it is referring to where the father specified that 
the credit for the gifts of groomsmen should be ascribed to a specific 
son, who receives gifts in return, as it is taught in another baraita: If 
his father sent gifts of groomsmen on his, i.e., the son’s, behalf," then 
when the gift is reciprocated, it is reciprocated to him, i.e., to that 
specific son. Ifhis father sent gifts of groomsmen without specification, 
then when the gift is reciprocated, it is reciprocated to the middle. 


And Shmuel says: Here in the mishna we are dealing with a man 
whose married brother died childless [yavam]." The son who brought 
the gifts of groomsmen died childless, his brother entered into levirate 
marriage with the widow, and the gifts of groomsmen were reciprocated 
at the wedding of the yavam. Although the yavam inherits the property 
ofhis brother, since the reciprocal gifts were not extant when his brother 
died, they do not belong solely to him; rather, they are divided among 
the brothers. This is because the yavam does not take in inheritance 
the property due the deceased as he does the property the deceased 
already possessed. 


The Gemara asks: Is it possible to conclude by inference from Shmuel’s 
statement that the other side, i.e., a friend who had received gifts 
of groomsmen from the deceased, is obligated to repay the gifts of 
groomsmen he received from the deceased? Why should this be so? 
Let him say: Give me my groomsman" and I will rejoice with him. 
Since the one who gave him the gifts is deceased, he is not obligated 
to reciprocate. 


Isn’t it taught in a baraita (Tosefta, Pesahim 3:1) with regard to similar 
circumstances: In a place where people are accustomed to return the 
betrothal money when the betrothed man or woman dies, they return 
it; in a place where people are accustomed not to return it, they do not 
return it. And Rav Yosef bar Abba says that Mar Ukva says that Shmuel 
says: They taught this only with regard to when the woman dies, in 
which case one follows the local custom. But if the man dies, all agree 


anny xn that they do not return the money. What is the reason for this? Since 
i she can say: 
HALAKHA 
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after the father’s death, they are reciprocated from the com- that he gives are reciprocated from his share of the inheritance 
mon inheritance. This ruling is in accordance with the baraita 
cited by the Gemara, as interpreted by the Ri Migash. If the 
son provided for his own wedding feast, gifts of groomsmen 


(Rambam Sefer Mishpatim, Hilkhot Nahalot 9:13; Shulhan Arukh, 
Hoshen Mishpat 286:4). 
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Give me my husband and I will rejoice with him, i.e., it is not 
my fault that we are not getting married, she is not required to 
return the betrothal money. Here too, let him say: Give me my 
groomsman and I will rejoice with him." 


Rav Yosef said: With what are we dealing here? Shmuel’s 
statement is referring to a case where the original recipient, in 
reciprocation, rejoiced with the brother who brought the gifts of 
groomsmen during the seven days of the wedding feast, but did 
not suffice to repay him before the brother died. Since it was the 
usual practice to send the gifts of groomsmen after the groomsman 
rejoiced with the betrothed man for seven days, he is obligated to 
reciprocate the gifts of groomsmen, and the yavam cannot claim 
them for himself. 


The Gemara suggests: Shall we say that Shmuel’s statement that a 
betrothed woman can claim: Give me my husband and I will 
rejoice with him, is a dispute between tanna’im? As it is taught 
in a baraita: With regard to one who betrothed a woman" and 
then he divorces her or dies, if she is a virgin, she collects two 
hundred dinars in payment of her marriage contract. And if she 
is a widow, she collects one hundred dinars. In a place where 
people were accustomed to return the betrothal money when 
the betrothed man or woman died, they return it. Ina place where 
people were accustomed not to return the betrothal money, they 
do not return it. This is the statement of Rabbi Natan. Rabbi 
Yehuda HaNasi says: Actually they said: In a place where people 
were accustomed to return it, they return it; in a place where 
people were accustomed not to return it, they do not return it. 


The Gemara clarifies: The opinion of Rabbi Yehuda HaNasi is 
identical to the opinion of the first tanna, i.e., Rabbi Natan. Rather, 
is it not that the difference between them concerns the validity 
of the claim: Give me my husband and I will rejoice with him? 


And the statement in the baraita is incomplete and this is what it 
is teaching: With regard to one who betrothed a woman and 
then the betrothal is terminated, if she is a virgin, she collects 
two hundred dinars in payment of her marriage contract, and if 
she is a widow, she collects one hundred dinars. In what case is 
this statement said? It is said where he retracted, i.e., he died or 
divorced her. But with regard to where she died, the halakha is as 
follows: In a place where people were accustomed to return the 
betrothal money, they return it; in a place where people were 
accustomed not to return the betrothal money, they do not 
return it. And this applies specifically to where she died; but if 
he died, they do not return it." What is the reason for this? It 
is because she can say: Give me my husband and I will rejoice 
with him. This is the statement of Rabbi Natan. 


And Rabbi Yehuda HaNasi came to say: Actually they said: 
Whether he died or whether she died, in a place where people 
were accustomed to return it, they return it; in a place where 
people were accustomed not to return it, they do not return it, 
and she cannot say: Give me my husband and I will rejoice 
with him. 


NOTES 


If he died they do not return it — piima ps KAT ma: If the 
betrothed man dies, the betrothed woman does not return the 
betrothal money, since she can claim that she is not the party 
preventing the marriage. If she dies, the obligation of her family 
to return the betrothal money is dependent upon custom, even 
though the betrothed man claims that it is not he who is prevent- 


ing the marriage. The difference between the two cases stems 
from the fact that the betrothed woman's family is in possession 
of the betrothal money. The claim that one is not preventing the 
marriage is sufficient in order to retain possession of the money, 
but not in order to extract money from the other party (Rabbeinu 
Gershom Meor HaGola; Rabbi Avraham Av Beit Din). 


HALAKHA 


Give me my groomsman and | will rejoice with him — 
jay nave VIV b na: If one sent gifts of grooms- 
men to another and died before his own marriage or 
during the seven days of his own wedding feast, the 

recipient is not obligated to repay the gifts he received 

rom the deceased. This is because the recipient can say 

o the heirs: Give me my groomsman and | will rejoice 

with him. If he rejoiced with him, he is obligated to give 

he reciprocal gifts to the heirs. Some authorities write 

hat in this latter case, if the brother of the deceased 

entered into levirate marriage with the widow, he does 

not receive the entire gift. Rather, it is reciprocated to 

he common inheritance, in accordance with the opin- 
ion of Rav Yosef (Rambam Sefer Kinyan, Hilkhot Zekhiya 

UMattana 7:9-10; Tur, Even HaEzer 60). 


One who betrothed a woman, etc. — AW NX DINAT 
^3): If one betrothed a woman and wrote her a mar- 
riage contract but did not bring her under the marriage 
canopy, the marriage contract does not effect marriage, 
and she is only betrothed, not married. If he dies or 
divorces her, she collects the main sum of the marriage 
contract, but not the additional sum. The Rosh writes 
that she can collect payment of the marriage contrac 
even from liened property sold to others, but accord- 
ing to the Shulhan Arukh she collects payment only 
from unsold property. If he betrothed her and did no 
write her a marriage contract, and he dies or divorces 
her, she does not receive even the main sum of the 
marriage contract, since the Sages instituted paymen 
of the marriage contract only when the woman was 
married or when her husband wrote her a marriage 
contract while she was betrothed. The Rema notes tha 
although the Rosh, the Ran, and the Tur all hold that a 
betrothed woman is entitled to payment of her mar- 
riage contract, the accepted practice is in accordance 
with the first opinion, that she is not entitled (Rambam 
Sefer Nashim, Hilkhot Ishut 10:11; 11:1; Shulhan Arukh, Even 
HaEzer 55:6). 
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NOTES 

Betrothal money is given as a sunk cost - pyran pop 
33): According to this opinion, it is understood at the time 
of the betrothal that the money remains in the betrothed 
woman's possession, irrespective of whether or not the 
marriage is effected. The opposing opinion holds that the 
betrothal money was given only for the purpose of betrothal, 
and it must be returned if the marriage is not effected. Some 
of the early commentaries note that even according to the 
opinion that the betrothal money is not given as a sunk cost, 
the woman in any case retains the value of a peruta, as in order 
for the betrothal to take effect, the woman must receive the 
value of a peruta unconditionally (Ritva; see Rashba). 


BACKGROUND 


Marriage contract — Maina: The marriage contract is a legal 
document that the betrothed man gives the betrothed 
woman when the marriage is effected. The marriage contract 
states the sum of money that the wife is entitled to receive 
should she be divorced or widowed, and places a lien for 
that amount on the husband's estate. The minimal sum is 
two hundred dinars if the betrothed woman is a virgin, and 
one hundred dinars if the betrothed woman is a widow or 
divorcée. The contract also lists the husband's obligations 
toward his wife during their marriage. The main stipulations 
of the marriage contract are detailed in tractate Ketubot. The 
particulars of the contract are often dependent on local 
custom and may also include personal stipulations agreed 
to by the husband and wife. The marriage contract gives 
the marriage legitimacy and without one, the relationship is 
considered licentious. 
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The Gemara rejects this explanation: No, everyone agrees that 
she can say: Give me my husband and I will rejoice with him, 
and in a case where he died, everyone agrees that she does 
not have to return the betrothal money. They disagree in a case 
where she died, and here it is with regard to the question of 
whether betrothal money is given as a sunk cost," i.e., that it is 
not returned even if the betrothal is not consummated, that they 
disagree. Rabbi Natan holds that betrothal money is not given 
as a sunk cost, and in a place where people were accustomed to 
return it, they return it. And Rabbi Yehuda HaNasi holds that 
betrothal money is given as a sunk cost. 


The Gemara asks: But doesn’t the baraita teach that according 
to Rabbi Yehuda HaNasi, in a place where people were accus- 
tomed to return it, they return it? This indicates that Rabbi 
Yehuda HaNasi does not hold that the betrothal money was given 
as a sunk cost. The Gemara replies: This is not referring to the 
betrothal money, which is not returned in any event. This is 
what the baraita is saying: But with regard to presents, which 
the betrothed man sent his betrothed following the betrothal, 
certainly in a place where people were accustomed to return 
them, they return them. 


The Gemara notes: The dispute between these tanna’im, in the 
following baraita, is like the dispute between those tanna’im 
just mentioned, as it is taught in a baraita: In a case where the 
man betrothed a woman with a talent of silver, equivalent to six 
thousand dinars, if she was a virgin she collects in payment of 
her marriage contract two hundred dinars over and above this 
amount, and if she was a widow she collects one hundred dinars 
over and above this amount. This is the statement of Rabbi Meir. 
Rabbi Yehuda says: A virgin collects two hundred dinars and 
a widow one hundred dinars, and she returns the rest of the 
betrothal money to him. Rabbi Yosei says: If he betrothed her 
with twenty, he gives her thirty halves; if he betrothed her with 
thirty, he gives her twenty halves, as the Gemara will explain. 


The Gemara clarifies the baraita: With what are we dealing? If 
we say the baraita is referring to when she died, is she entitled 

to receive payment of her marriage contract?” Rather, perhaps 

the baraita is referring to where he died, in which case why does 

Rabbi Yehuda state that she returns the rest of the betrothal 

money to him? Let her say: Give me my husband and I will 

rejoice with him. Rather, perhaps the baraita is referring to the 

case of the wife, i.e., the betrothed, of an Israelite, who commit- 
ted adultery, who cannot claim that she is available to marry her 
betrothed, as it is prohibited for her to engage in intercourse with 

him. The Gemara challenges: This is also difficult, as with what 

circumstance is the baraita dealing? If it is referring to where she 

committed adultery willingly, is she entitled to receive payment 
of her marriage contract?" Rather, it is referring to a case of 
rape. But in that case, she is permitted to him." Why should she 

return the betrothal money? 


HALAKHA 
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Where she committed adultery willingly is she entitled to 
receive her marriage contract - mains ab DN a pista: A 
woman who committed adultery loses her right to the main 
sum of the marriage contract, as well as to the additional sum 
and to any other stipulation of her marriage contract. She 
receives only that which remains intact from the property she 


brought with her as part of her dowry (Rambam Sefer Nashim, 


Hilkhot Ishut 24:6, 10 and Hilkhot Sota 1:20; Shulhan Arukh, Even 
HaEzer 115:5). 


It is referring to a case of rape, she is permitted to him — 
mb NW KW Daxa: If a woman who was married to an 
Israelite was raped, ‘she is not forbidden to her husband, and if 
afterward she is divorced or widowed she is entitled to receive 
the sum of her marriage contract like any other woman (Ram- 
bam Sefer Nashim, Hilkhot Ishut 24:19-21 and Hilkhot Geirushin 
11:14; Shulhan Arukh, Even HaEzer 6:11). 
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Rather, the baraita is referring to the wife, i.e., the betrothed, ofa 
priest, who was raped" and is prohibited from engaging in inter- 
course with her betrothed. She therefore cannot claim: Give me 
my husband and I will rejoice with him, yet she is entitled to receive 
payment of her marriage contract, and the tanna’im disagree with 
regard to whether betrothal money is given as a sunk cost: Rabbi 
Meir holds that betrothal money is given as a sunk cost. Rabbi 
Yehuda holds that it is not given as a sunk cost. And Rabbi Yosei 
is uncertain if it is given as a sunk cost or not. 


The Gemara explains Rabbi Yosei’s opinion: And since it is uncer- 
tain whether or not she is required to return the betrothal money, 
therefore, she returns only half the money: If he betrothed her 
with twenty" sela, which are equivalent to eighty dinars, she owes 
him forty dinars. Yet, if she is widowed or divorced, she is entitled 
to one hundred dinars in payment of her marriage contract, so he 
or his estate gives her thirty halves of a sela, which are equivalent 
to sixty dinars, so that she receives one hundred dinars in all. If 
he betrothed her with thirty sela, which are equivalent to one 
hundred twenty dinars, she owes him sixty dinars. Since she is 
entitled to one hundred dinars in payment of her marriage contract, 
he gives her twenty halves of a sela, equivalent to forty dinars. 


Rav Yosef bar Minyumi says that Rav Nahman says: In every 
place where they were accustomed to return the betrothal money, 
they return it. And the interpretation of this statement is that it is 
referring to Neharde’a. The Gemara asks: With regard to the rest 
of Babylonia, what is the halakha? Rabba and Rav Yosef both 
say: The presents are returned and the betrothal money is not 
returned. Rav Pappa said: The halakha is that whether he died 
or whether she died or whether he retracted his agreement to the 
betrothal and divorced her, the presents are returned" and the 
betrothal money is not returned. If she retracted her agreement 
to the betrothal and requested a divorce, even the betrothal money 
is returned. 


Ameimar said: The betrothal money is not returned." This is a 
rabbinic decree, lest people say that betrothal takes effect with 
her sister. If the betrothal money is returned, people are likely 
to think that the betrothal is retroactively nullified and that the 
man can betroth her sister, whereas in fact the betrothal was not 
retroactively nullified and he cannot betroth her. Rav Ashi said: 
Her bill of divorce proves for her that she was betrothed, so this 
concern is not in effect. The Gemara comments: And this state- 
ment of Rav Ashi is a mistake, since there are those who heard 
about this, i.e., the return of the betrothal money, but did not 
hear about that, i.e., the bill of divorce. 


§ The mishna teaches: If the gifts of groomsmen are reciprocated 
after the father’s death, they are reciprocated to the middle, because 
gifts of groomsmen are a legal debt owed to the father, collectible 
in court. The Sages taught (Tosefta 10:8): Five statements were 
said with regard to gifts of groomsmen: They are collectible 
in court; and they are reciprocated only at their relevant time," 
i.e, at the time of the groomsman’s own wedding; and they are 
not subject to the prohibition of interest, i.e., it is permitted to 
reciprocate with a gift of greater value than the original gift; 


NOTES 


And they are reciprocated only at their relevant time - Mim) 
miya: Some of the early commentaries state that according to 
the Rashbam, if one did not reciprocate the gifts of groomsmen 
after the seven days of the wedding feast, he is no longer obli- 
gated to reciprocate. Other early commentaries reject this under- 
standing, and prove that gifts of groomsmen are considered a 


at the relevant time means that one may refuse to reciprocate 
the gifts before the time of the groomsman’s wedding, and the 
groomsman may refuse to accept them before that time. Further- 
more, one is required to reciprocate only when the groomsman’s 
wedding is held in a manner similar to the wedding of the first 
man (Ramban; Rashba). 


loan in all respects. The stipulation that they are reciprocated only 


HALAKHA 
The wife of a priest who was raped — MbaKaw yi> NUN: 
If the wife of a priest was raped, she is forbidden to her 
husband, and he must divorce her. She is entitled to 
receive payment of her marriage contract (Rambam Sefer 
Nashim, Hilkhot Ishut 24:21-22 and Sefer Kedusha, Hilkhot 
Issurei Bia 18:6; Shulhan Arukh, Even HaEzer 6:10; 115:6). 


Presents are returned — 177 ‘iin: If one sent pres- 
ents to the father of his betrothed and then either he 
or his betrothed dies, or he retracts his agreement to 
the betrothal, the presents are returned in their entirety, 
except for food and drink. This is the halakha irrespective 
of whether there are numerous presents or few, and irre- 
spective of whether the betrothed man ate a betrothal 
feast at his father-in-law’s house or not. The Rema holds 
that the food and drink are not returned only if the 
betrothed man ate at his father-in-law’s house, in which 
case even food which is still intact is not returned. If the 
betrothed man did not eat there, everything is returned 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:21-22; 
Shulhan Arukh, Even HaEzer 50:3). 


Betrothal money is not returned — 977 xb wimp: Ifone 
betroths a woman, the betrothal money is never returned. 
This halakha applies in all cases, both if she retracts her 
agreement to the betrothal and requests a divorce or he 
retracts his agreement and divorces her, both if he dies 
or she dies, and if he divorces her after marriage. Even 
if he betroths her with one thousand dinars, they are 
considered an unconditional gift, which is not returned. 
This is a rabbinic decree, lest people say that she was 
never betrothed. The Rema cites the Maharil, who says 
that if the betrothed woman retracts her agreement to 
the betrothal and requests a divorce after the marriage 
is effected, the betrothal money is returned, since people 
will not think that she was never betrothed. Some of the 
later authorities disagree (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 6:18; Shulhan Arukh, Even HaEzer 50:1, 
and Beit Shmuel and Pithei Teshuva there). 


NOTES 


And therefore if he betrothed her with twenty, etc. — 
1D) DWY AWAD sam: The Gemara elsewhere (Bava 
Kamma 35b) states that according to the opinion of 
Sumakhos, property of uncertain ownership is divided 
between the two parties, whereas according to the opin- 
ion of the Rabbis, the burden of proof rests upon the 
claimant. The Ritva writes that Rabbi Yosei holds in accor- 
dance with the opinion of Sumakhos, and therefore he 
rules that due to the uncertainty with regard to whether 
the betrothal money is given to be lost, the woman is 
required to return half the money. Tosafot explain that 
the aforementioned dispute does not apply in this case, 
since there is no uncertainty with regard to the facts of 
the case, but only with regard to the halakha, and in cases 
where the ruling is uncertain, the Rabbis sometimes con- 
cede that the sum is divided between the two parties. 
Furthermore, the Ramah points out that in this case, it is 
unclear which party should be defined as the claimant, 
whether it is the husband, since he is in possession of 
the money, or the wife, since she is in possession of the 
marriage contract. Therefore, the money must be divided 
between the two parties. 
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Perek IX 
Daf145 Amudb 


NOTES 
That it was not with that in mind that he gave him — wr 
a 20377 XAYIR: The gifts of groomsmen are given out 
of friendship, not as a financially motivated loan, and the 
recipient is not obligated to reciprocate with a larger gift. If he 
does reciprocate with a larger gift, it is only out of generosity, 
and not intended as interest (Rashbam; Ritva). 


He shall not exact it - wx xb: The Rashbam explains that 
the prohibition “He shall not exact it” does not apply here, as 
in any case one cannot demand payment of gifts of grooms- 
men until the time of the recipient's marriage. Rabbeinu Tam 
concludes that the halakha is the same with regard to any 
loan that is due only after the Sabbatical Year; since it cannot 
be exacted at the time the Sabbatical Year abrogates debts, 
the loan is not abrogated (Josafot). Others explain that only 
gifts of groomsmen are not subject to the prohibition “He 
shall not exact it because unlike ordinary loans, there is no 
certainty that they will ever be exacted. If the recipient dies, 
or remains unwed, or if the conditions stated in the Gemara 
subsequently are not fulfilled, the gifts are not reciprocated 
(Tosafot; Ri Migash; Ramban). 


BACKGROUND 
Drum - xbap: 


Roman mosaic depicting musician with a tympanum, an instrument common 
in talmudic times 
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and the Sabbatical Year does not abrogate them;" and the 
firstborn does not take a double portion of them. 


The baraita states that gifts of groomsmen are collectible in 
court. What is the reason for this? It is that they are considered 
similar to a loan. The baraita states: And they are not subject 
to the prohibition of interest. The reason is that it was not with 
that in mind that he gave him" a larger gift. Rather, he did so on 
account of his joy at his friend’s wedding. The baraita states: 
And the Sabbatical Year does not abrogate them. The reason is 
that one cannot read the verse concerning the abrogation of 
debts during the occurrence of the Sabbatical Year: “He shall not 
exact it" of his neighbor and his brother, because the Lord’s 
release has been proclaimed” (Deuteronomy 15:2), with regard 
to gifts of groomsmen. Since one cannot choose to exact the gifts 
until the time of one’s own wedding, they are not addressed by 
this verse. 


The baraita states: And the firstborn does not take a double 
portion from them. The reason is that they constitute potential 
inheritance, and the firstborn does not take in inheritance 
the property due the deceased as he does the property the 
deceased possessed. 


§ Rav Kahana said: The principle with regard to the recipro- 
cation of gifts of groomsmen" is: If the recipient was in town 
when his groomsman wed, he should have come to the wedding, 
and even if he did not come, he is obligated to send the gifts of 
groomsmen. If he was not in town, but he was nearby and he 
heard the sound of the drum® announcing the wedding, he 
should have come. Ifhe was far away and did not hear the sound 
of the drum, the betrothed man should have informed him. If 
he did not inform him, the recipient has a grievance against the 
betrothed man because he did not inform him about the wedding, 
but he still repays the gifts of groomsmen. 


HALAKHA 


BAVA BATRA : PEREK IX -145B : ap JTV pa 


And the Sabbatical Year does not abrogate them, etc. — px} 
3) Aww myag: When a man gets married, it is custom- 
ary for his friends and acquaintances to send him money in 
order to help him cover the expenses of the wedding feast. 


These gifts are known as gifts of groomsmen. The Sages stated 


five halakhot that distinguish these gifts from other gifts and 
oans: First, they are considered a loan, and are therefore col- 
ectible in court. Second, they are reciprocated only at the 
relevant time, i.e., when the original groomsman gets married, 
and only if his wedding is similar to the first groom's wedding. 


Third, they are not subject to the prohibition of interest, and 


it is therefore permitted to reciprocate with a larger gift than 
one received. Fourth, the Sabbatical Year does not abrogate 
he obligation to reciprocate the gifts of groomsmen. Fifth, 
if the gifts are reciprocated to the heirs of the gift giver, the 
firstborn does not receive a double portion from them, as 
hey constitute potential inheritance, and the firstborn does 
not take a double portion in the inheritance of property due 
he deceased (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
7:13; see Shulhan Arukh, Even HaEzer 60:1). 


The principle with regard to the reciprocation of gifts of 
groomsmen, etc. — "31 KMIwIw7 xp: If one sends gifts 


of groomsmen for his friend’s wedding feast, and he partici- 
pates in the feast and eats and drinks with the groom, if he 
subsequently gets married, the recipient is obligated to recip- 
rocate the gifts. If he invites his friend to the wedding, or if his 
friend is in town and it is not the custom there to invite people 
personally and the wedding is publicly announced, then the 
friend is obligated to reciprocate with the entire value of 
the gifts of groomsmen, even if he does not participate in the 
wedding feast. If the friend is not in town, he is still obligated 
to reciprocate the gifts, but the original recipient may deduct 
the cost of the food the original groomsman consumed at his 
wedding. If he is in town but the original groomsman does 
not personally invite him although it is the custom there to 
issue personal invitations, then he has a cause for grievance 
against the betrothed man for failing to inform him, but he is 
still obligated to reciprocate the gifts. In this case, the friend 
may make the aforementioned deduction. This ruling is in 
accordance with the statement of Rav Kahana, as interpreted 
by the Ri Migash. Nowadays it is not the custom to sue for 
reciprocation of gifts of groomsmen, irrespective of the cir- 
cumstances (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
7:5-6; Shulhan Arukh, Even HaEzer 60:1). 
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In this case, since he did not partake of the wedding feast, he is 
entitled to deduct a sum from the reciprocal gift. The Gemara 
asks: And up to how much can he deduct? Abaye said:" The 
members of a wedding feast were accustomed to deduct accord- 
ing to the following principle: If the gift of groomsmen that the 
reciprocal giver received was up to a dinar, he now pays nothing, 
because what a person brings in his hand he consumes in his 
stomach. If the gift of groomsmen was up to four dinars, he now 
pays half." From that sum onward, each person deducts accord- 
ing to his prominence, i.e., in accordance with the outlay that 
would have been required to honor the reciprocal giver properly, 
had he participated in the wedding feast. 


The Sages taught (Tosefta 10:9): If one served as groomsman 
for his friend at a public [pumbei] wedding," and when the 
groomsman himself wed, he requested that his friend reciprocate 
by serving as a groomsman for him at a private wedding, the 
friend can say to him: I am willing to reciprocate and serve as 
groomsman for you only at a public wedding, where the rejoicing 
is greater, in the manner you served as a groomsman for me. 
If one served as a groomsman for his friend when he married 
a virgin," and he requested that his friend reciprocate by 
serving as a groomsman for him when he marries a widow, the 
friend can say to him: I shall serve as a groomsman for you 
only when you marry a virgin, in the manner you served as a 
groomsman for me. 


If one served as a groomsman for his friend when he married a 
second wife," and he requested that his friend reciprocate by 
serving as a groomsman for him when he marries a first wife, the 
friend can say to him: When you marry another woman I will 
serve as a groomsman for you. If one served as a groomsman for 
his friend when he married one woman, and he requested that 
his friend reciprocate by serving as a groomsman for him when 
he marries two women," the friend can say to him: I will serve 
as a groomsman for you when you marry one woman, in the 
manner you served as a groomsman for me. 


HALAKHA 


And up to how much can he deduct, Abaye said, etc. - 11 
131 SN Wats ,7133: When the cost of the food is deducted from 
the reciprocal gift of groomsmen, it is customary to deduc 
according to the following principle: If one receives one dinar 
as a gift of groomsmen, he does not reciprocate the gift at all, 
since the gift covers only the cost of the food the groomsman 
ate at the wedding feast. If one receives more than one dinar bu 
less than one sela, he deducts half of the sum. If he receives one 
sela or more, one must assess the intent of the giver of the gift: 
If the giver is a prominent person, half of the sum is deducted 
from the reciprocal gift. If the giver is miserly and punctilious 
in his expenses, only the cost of the food he ate is deducted, 
and the rest of the gift must be reciprocated. This ruling is in 
accordance with the statement of Abaye, as interpreted by the 
Ri Migash (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
7:7-8; Tur, Even HaEzer 60). 


If one served as groomsman for his friend at a public wed- 
ding, etc. -312093 jay Mwy: If one sends gifts of grooms- 
men for his friend’s wedding feast, which is held publicly, and 
when he himself subsequently gets married he holds a private 
wedding feast, the giver cannot demand reciprocation of the 


gift of groomsmen, since his friend can say to him: | am willing to 
reciprocate and serve as groomsman for you only in the manner 
you served as groomsman for me. According to the Rambam, 
the halakha is the same if the recipient held a private wedding 
feast and that giver subsequently holds a public wedding feast. 
The Ramah holds that one can refuse to reciprocate only if the 
wedding involves less rejoicing, but not if the first giver holds 
a wedding that involves great rejoicing (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 7:4; Tur, Even HaEzer 60). 


If one served as groomsman for his friend when he married 
a virgin, etc. — ^13) manaa iay mwy: If one marries a virgin, and 
his groomsman subsequently marries a widow, the recipient is 
not obligated to reciprocate the gift of groomsmen he received, 
since he can say to the groom: | am willing to reciprocate and 
serve as groomsman for you only in the manner you served as 
groomsman for me. According to the Rambam, the halakha is 
the same if the recipient married a widow and the giver sub- 
sequently marries a virgin. According to the Ramah, since the 
wedding of a virgin involves greater rejoicing, the recipient is 
required to reciprocate (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 7:3; Tur, Even HaEzer 60). 
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NOTES ——_—_————— 
Up to four dinars he pays half - Kbs own TYIN Wy: The 
Rashbam explains that a groomsman who brings a sum 
of up to a dinar is given a portion worth a dinar. One who 
brings a greater sum is honored with a larger portion. The 
Ra‘avad explains that the groomsman brings food and drink 
with him. If he brings more than a dinar’s worth, he needs 
to bring another person with him in order to help him 
carry the provisions. Since that person also partakes of the 
wedding feast, the cost of the groomsman's participation 
is consequently greater. 


If one served as groomsman for his friend when he 
married a second wife, etc. — 131 mwa iny nwy: The 
Rashbam maintains that the groomsman can claim that 
he wishes to reciprocate only at the more modest celebra- 
tion of a second marriage, and not at the celebration of 
a first marriage, which usually involves greater rejoicing. 
According to this understanding, the groomsman can insist 
that he will reciprocate only at a wedding that is similar to 
his own wedding, neither more ostentatious nor less. The 
Ramah says that one can refuse to reciprocate only if the 
wedding involves less rejoicing. Accordingly, he explains 
hat a second wedding involves more rejoicing than a first 
wedding, as the husband is more relaxed and is able to 
rejoice with his friends to a greater extent than during his 
first wedding. 


By serving as groomsman for him when he marries 
two women - m»nwa tay miwy: Tosafot explain that the 
betrothed man intended to marry a second wife later on, 
and he asked his friend to divide the gift of groomsmen 
between the two weddings. Rabbeinu Gershom Meor 
HaGola and the Ri Migash explain that he intended to 
marry both wives at once. The friend can claim that he 
wishes to reciprocate only at a wedding with one woman, 
as it is more joyous. 


LANGUAGE 
Public [pumbei] — *aa15: From the Greek zounn, pompé, 
meaning a festive procession or public celebration. It is 
used to refer to a matter that is performed publicly and 
conspicuously. 
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NOTES 


Wealthy in property and wealthy in public renown, this is 
the master of homiletics - bya xin TPID VAY POD VAY 
nity: The master of homiletics speaks i in a style that is pleas- 
ant and easily understood, and he addresses a wide audience. 
He can speak anywhere, on any occasion, and his reputation 
spreads easily. He is therefore compared to a person whose 
wealth includes property, i.e., houses, fields, and orchards, as 
well as assets that are noticeable by all, e.g., cattle and sheep, 
which graze in public (Rabbeinu Gershom Meor HaGola; Rash- 
bam). Some of the early commentaries write that the baraita 
belittles the importance of the master of homiletics, stressing 
that although he is well known, his merchandise is not of great 
value or importance (Arukh). Similarly, the Meiri explains that 
the term: Wealthy in property, describes one who owns a great 
deal of land that yields only small profits. 


Wealthy in coins and wealthy in houses [tekoa], this is the 
master of dialectics — bishs bya wm vipa vay od VAY: 
Some early commentaries explain that tekoa denotes houses 
and is derived from the verb taka, meaning to pitch a tent 
(see Genesis 31:25). One who owns many houses always has 
money available from their rental (Rabbeinu Gershom Meor 
HaGola; Rashbam). The Meiri adds that the income from his 
houses accrues daily. Others explain that tekoa means oil and 
is derived from the name of the town of Tekoa, which was 
renowned for the quality of its oil (Rashbam). The Rid explains 
that tekoa means embedded, and it refers to someone who is 
so wealthy that he is embedded in piles of money. 

The intent of the baraita is that just as this wealthy man 
constantly attains new coins, or different varieties of oil, so 
too, the master of dialectics constantly attains new insights in 
his studies (Rashbam). Alternatively, the comparison can be 
understood as indicating that the explanations of the master 
of dialectics are as solid and well established as houses (Rabbi 
Avraham Av Beit Din). 


Wealthy in oil [meshah] and wealthy in hidden stores, this 
is the master of halakhic traditions — m baa Yay non Ay 
niyn bya: Some early commentaries hold that the term 
meshah means oil (Rid; Rabbi Avraham Av Beit Din). The Meiri 
explains that the term hidden stores refers to pearls or gems, 
and adds that both oil and gems are liable to become dam- 
aged if moved from their place of storage. The Rashbam, who 
maintains that the earlier term tekoa refers to oil, explains that 
the term meshah does not refer to oil, but is derived from 
mashha, which means a measure. It refers to merchandise 
that is measured and then hidden away in storerooms until 
itis sold. 

According to some commentaries, this phrase is derogatory, 
likening the master of halakhic traditions to someone who 
possesses large stores of wine and oil but does not use them. 
Similarly, the master of halakhic traditions is extremely knowl- 
edgeable but is unable to apply his knowledge (Rabbeinu 
Gershom Meor HaGola; Rabbi Avraham Av Beit Din). The Meiri 
says that just as oil and gems are valuable but might become 
damaged if moved from their place of storage, so too, the 
knowledge of the master of halakhic traditions is valuable, but 
when he is challenged, he is unable to uphold the traditions 
he cites. Conversely, the Rashbam understands this phrase as 
a positive depiction. The master of legal traditions is compared 
to someone whose wealth consists of merchandise which, 
although usually hidden, is ultimately needed by everyone. 
Although the master of halakhic traditions does not derive new 
insights from his sources, his knowledge of the halakhot and 
amoraic traditions is needed by all the Torah scholars. 


LANGUAGE 


One who is delicate [istenis] — Dupy: From the Greek 
aoBevijs, asthenés, meaning one who is weak, delicate, or 
sickly. 
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§ The Sages taught in a baraita: There are different types of 
Torah scholars. There is a scholar who is wealthy in figurative 
property and wealthy in public renown; this is the master 
of homiletics." There is a scholar who is wealthy in coins and 
wealthy in houses; this is the master of dialectics." There is 
one who is wealthy in oil and wealthy in hidden stores; this 
is the master of halakhic traditions." Everyone is dependent 
on the owner of wheat; this is the master of Talmud," who 
understands the reasons behind the rulings and traditions. 


Rabbi Zeira says that Rav says: What is the meaning of that 
which is written: “All the days of the poor are terrible; and for 
the good-hearted it is always a feast” (Proverbs 15:15)? “All the 
days of the poor are terrible”; this is referring to the master of 
Talmud, who is wearied by the difficulty of his Talmud study. 
“And for the good-hearted it is always a feast”;" this is referring 
to the master of Mishna, who recites the mishnayot by rote and 
is not wearied thereby. 


Rava says: The opposite is true." And this is consistent with 
that which Rav Mesharshiyya says in the name of Rava: What 
is the meaning of that which is written: “He who quarries 
stones shall be hurt by them; and he that chops wood shall be 
warmed thereby” (Ecclesiastes 10:9). “He who quarries stones 
shall be hurt by them”; these are the masters of Mishna. They 
exert themselves to memorize the mishnayot, but since one 
cannot reach practical conclusions from the mishna, they are 
comparable to one who carries a heavy load without benefiting 
from it. “He that chops wood shall be warmed thereby”; these 
are the masters of Talmud, who attain the benefit of their 
exertions in the form of practical conclusions. 


The Gemara cites other interpretations of this verse. Rabbi 
Hanina says: “All the days of the poor are terrible”; this is 
referring to one who has a wicked wife. “And for the good- 
hearted it is always a feast”; this is referring to one who has a 
good wife. Rabbi Yannai says: “All the days of the poor are 
terrible”; this is referring to one who is delicate [istenis]t and 
overly sensitive, because he constantly encounters unpleasant 
situations. “And for the good-hearted it is always a feast”; this 
is referring to one who is relaxed and not particular with regard 
to his food or his surroundings. 


Rabbi Yohanan says: “All the days of the poor are terrible”; 
this is referring to an empathetic person, because he is 
constantly affected by the suffering in the world. “And for the 
good-hearted it is always a feast”; this is referring to a cruel 
person, who is not pained by the suffering of others. And Rabbi 
Yehoshua ben Levi says: “All the days of the poor are terrible”; 
this is referring to a person of impatient disposition. “And for 
the good-hearted it is always a feast”; this is referring to a 
person of patient disposition. 


NOTES 
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On the owner of wheat, this is the master of Talmud — nb 
mon wur: A master of Talmud is one who is able to explain 
the mishnayot and discuss them (see 130b). Just as everyone 
depends on the owner of wheat to provide them with bread 
as a staple of their diet, so too, everyone is dependent on the 
master of Talmud, as it is impossible to derive halakhic conclu- 
sions from the mishnayot without knowledge of the talmudic 
explanations (Rashbam). The Maharal explains that this refers 
to one who possesses knowledge of oral traditions that cannot 
be deduced through dialectics (see Horayot 14a). 


All the days of the poor are terrible...and for the good- 
hearted it is always a feast - TAWA 3 aii... YT yD bs 
“man: The Maharsha asks: Why do none of the Sages explain 


hat “days of the poor” is referring to actual poor people? He 
writes that since the latter clause of the verse is not referring 
o one’s financial situation, it is reasonable to understand the 
first clause of the verse, which serves as a contrast to the latter 
clause, in a similar manner. 


The opposite is true — X35": The master of Mishna is likened 
o a poor person, as he does not understand the mishnayot 
and is therefore unable to make use of his knowledge. Con- 
versely, the master of Talmud comprehends everything he 
earns (Rabbeinu Gershom Meor HaGola). Furthermore, the 
ask of reciting the mishnayot without comprehension is oner- 
ous, whereas the master of Talmud is able to enjoy his studies 
(Maharal). 
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And Rabbi Yehoshua ben Levi says: Is it so that all the days of 
the poor are terrible? But aren’t there Shabbatot and Festivals, 
when even the poor enjoy their meals and rest? Rather, explain this 
in accordance with the statement of Shmuel, as Shmuel says: A 
change of regimen [veset]" causes the onset of intestinal disease, 
and as a result the poor suffer even from a change for the good. 


It is written in the book of ben Sira:° All the days of the poor are 
terrible. Ben Sira says: The nights as well. His roof is at the 
lowest point of the roofs; the rain of roofs go onto his roof. 
His vineyard is at the height of the mountains; the soil of his 
vineyard goes onto other vineyards. 


MI SHN Al With regard to one who sends presents 
[sivlonot]: to his father-in-law’s house" 
following his betrothal, even ifhe sent there the sum of ten thou- 
sand dinars and subsequently ate there a groom’s feast even 
worth the value of a single dinar, if for any reason the marriage is 
not effected, the presents are not collected in return by the for- 
merly betrothed man. If he did not eat a groom’s feast there, the 
presents are collected, as they were not an unconditional gift. If 
he sent many presents" with the stipulation that they return with 
her to her husband’s house, i.e., to his own house, after the wed- 
ding, these are collected if the marriage is not effected. If he sent 
a few presents for her to use while in her father’s house, they are 


not collected. 
G EN { A The mishna states that if the betrothed 
man ate food worth even a single dinar at 
his father-in-law’s house, the presents are not returned. Rava says: 
This applies specifically to the value of a dinar, but if he ate food 
worth less than the value of a dinar, it is not so. The Gemara asks: 
Isn't that obvious, as we learned the halakha in the mishna with 
reference to the value of a dinar? The Gemara answers: It is stated 
lest you say that the same is true even in the case of less than a 
dinar, and the reason that the mishna teaches the halakha with 
reference to a dinar is that it teaches the matter in the manner 
in which it typically occurs, and one does not usually eat less 
than that. Rava therefore teaches us that the formulation of the 
mishna is precise; the mishna is not referring to the value of less 
than a dinar. 


BACKGROUND 


Book of ben Sira - xD ja 399: The book of ben Sira was one 
of the first composed after the canonization of the Bible. It was 


books of the Bible, leading many other translations to do the 
same. Although the Sages considered the book apocryphal, 


written by Shimon ben Yehoshua ben Sira, a resident of Jeru- they did not refrain from quoting it in a most respectful man- 


salem in the time before the Hasmonean period and a younger 
contemporary of Shimon Halzaddik. The book was held in high 
regard. It was translated into Greek by the author's grandson in 
Alexandria in 132 BCE, which facilitated its circulation among 
those who were unfamiliar with Hebrew. Excerpts from the 
book of ben Sira in the original Hebrew have been found in 
excavations at Masada and in the Judean desert. 

The Septuagint includes the book of ben Sira among the 


ner. Occasionally they even considered it as if it were part of 
the Bible. The work was later banned, perhaps because it was 
frequently confused with a different book, the Alphabet of ben 
Sira, a popular work containing many dubious statements. The 
passage cited here is not found either in the translations or 
in the Hebrew manuscripts of the book. It does appear as an 
addendum in one of the manuscripts as a maxim that was 
ransmitted verbally. 


NOTES 


If he sent many presents, etc. - ^3) parva nistbap now: 
The Rashbam explains that there is no essential difference 
between sending many presents and sending few presents. 
The only distinction made is between when the betrothed 
man stipulates that the presents should return with her to her 
husband's house, and when he does not state this stipulation. 


The mishna refers to many presents as opposed to few presents 
because typically, when one sends many presents, he states an 
explicit stipulation that the presents should return to him after 
he marriage. The Rashbam also notes that the first clause in 
he mishna refers to a case where the betrothed man did not 
state this stipulation. 


HALAKHA 


A change of regimen, etc. — 131 np) 134: One who has 
been accustomed for many years to a certain diet or other 
regimen, due to illness or to any other reason, should not 
institute a change in his regimen, as this can cause the onset 
of disease (Rambam Sefer HaMadda, Hilkhot Deot 4:21). 


One who sends presents to his father-in-law’s house — 
yn mab minbap nbw: If one sent presents to his father- 
in- law's house and then either he or his betrothed died, or 
if he retracted his agreement to the betrothal, the presents 
return in their entirety to him, except for food and drink. This 
is the halakha irrespective of whether there are numerous 
presents or few, and irrespective of whether the betrothed 
man ate a betrothal feast at his father-in-law’s house or not. 
If he sent monetary gifts, or a few vessels for the betrothed 
woman to use in her father’s house, and they were used, 
worn out, or lost, she is not required to return to him items 
or money of equivalent value. If they are still intact, they 
are returned to him. If they are not returned, he may sue 
for them in court, as it is evident that he sent them only as 
a courtesy. This ruling is in accordance with the statement 
of Ravin the Elder (see 146b), who disagrees with the ruling 
of the mishna (Ri Migash; Rambam). The Rema adds that 
the food, drink, and small gifts are kept by the betrothed 
woman's family only if the betrothed man ate at his father- 
in-law’s house, in which case even those presents that are 
still intact are not returned. If the betrothed man did not eat 
there, everything is returned, in accordance with the mishna 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:21-22; 
Shulhan Arukh, Even HaEzer 50:3, and see Beit Shmuel there). 


LANGUAGE 


Regimen [veset] - nd}: From the Greek ë9oç, ethos, mean- 
ing custom or habit. The term veset is used here in the sense 
of a custom or routine. 


Presents [sivionot] - niban: The majority of the com- 
mentaries explain that this term is derived from the root 
samekh, beit, lamed, which means to bear, and it is used to 
denote gifts. The etymology of the word is similar to the 
derivation of the term masot, which means portions (see 
Genesis 43:34), from the root nun, sin, alef, which also means 
to bear. Others say that the term sivionot is derived from the 
Greek ovpBodn, sumbolé, which can be used in the sense of 
a down payment, a concept that could apply in the context 
of an agreement between two parties. 
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LANGUAGE 

Fine wool [milat] - nbn: Some explain that this term is 
derived from the Greek unAwth, méloté, which means 
sheepskin. Others explain that it is derived from the 
name of the ancient Greek town Miletus, MiAntog, 
which was known for the quality of its woolen gar- 
ments. The Talmud describes milat as wool of the finest 
quality, which was obtained primarily from the fleece 
of sheep and lambs that were kept specifically for 
this purpose. 


PERSONALITIES 

Rabbi Aha Sar HaBira — a7 W xm 131: This Rabbi 
Aha was a fifth-generation tanna. It appears that there 
was a third-generation amora of the same name (see 
Yevamot 45a), who may have been one of his descen- 
dants. Both lived in Eretz Yisrael. The title Sar HaBira 
could be rendered: Master of the Temple. It is possible 
that this was a hereditary title that stemmed from the 
fact that one of his ancestors had been appointed to 
supervise the Temple Mount. 


NOTES 

Presents that are typically consumed - niha 
nbat pwy: Food is considered a present that is 
ypically consumed, as a present of food is likely to 
be consumed before the wedding, whereas presents 
of jewelry, for example, are not typically consumed 
Rashbam). Rabbeinu Yona adds that clothing and 
monetary gifts are also considered presents that are 
ypically consumed, since the money is likely to be 
spent and the clothes are likely to wear out before 
he wedding. 


Whether he must divide the value — whww: If, for 
example, he ate half a dinar’s worth of food, perhaps 
he may claim only half of the value of the presents, 
and if he ate one-third of a dinar’s worth, perhaps he 
may claim only two-thirds of their value. Or perhaps, 
whenever he ate less than a dinars worth, he collects 
the presents in their entirety (Rashbam; see Josafot). 


The enhancement of the presents — nisba naw: 
For example, if the betrothed man sent cattle and 
sheep to his father-in-law’s house, and the animals 
gave birth, are the offspring also claimed by the 
betrothed man in the event that the wedding is can- 
celed, or do the offspring belong to the betrothed 
woman's family? (Rashbam). 
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§ The Gemara asks: We learned the halakha in the mishna with 
regard to a betrothed man who ate at his father-in-law’s house. 
What is the halakha if he drank there? We learned the halakha 
in the mishna with regard to a case where he, the betrothed, ate 
there. What is the halakha if his agent ate there? We learned the 
halakha in the mishna with regard to a case where the betrothed 
man ate there, at his father-in-law’s house. What is the halakha if 
his father-in-law sent him a feast to his home? 


The Gemara answers: Come and hear a proof concerning one these 
matters, as Rav Yehuda says that Shmuel says: There was an inci- 
dent involving one man who sent to his father-in-law’s house one 
hundred wagons full of jars of wine and of jars of oil, and one 
hundred wagons full of silver vessels, and one hundred wagons full 
of gold vessels, and one hundred wagons full of garments of fine 
wool [milat].! And he rode over in his state of joy and went and 
stood by the entrance to his father-in-law’s house. And they 
brought out to him a cup of hot drink and he drank it, and he 
subsequently died. 


The question arose as to whether the presents must be returned 
to the betrothed’s heirs. And Rabbi Aha Sar HaBira’ raised this 
halakha before the Sages in Usha, and they said: Presents that 
are typically consumed" are not collected, and those that are not 
typically consumed are collected. One can conclude from this 
incident that even if the betrothed only drank, some of the presents 
cannot be reclaimed. 


The Gemara asks: Can you learn from this incident that the presents 

cannot be claimed even if he ate or drank less than the value of a 
dinar, since a cup of hot drink is not worth a dinar? Rav Ashi said: 
Who shall say to us that they did not grind a pearl worth one 
thousand dinars and serve it to him to drink? The Gemara asks: 
Can you learn from this incident that even if they sent the feast to 
him the presents cannot be claimed, as he drank at the entrance and 
did not enter inside? The Gemara rejects this conclusion: Perhaps 
the entire entrance of his father-in-law’s house is considered as 
his father-in-law’s house. 


A dilemma was raised before the Sages: Rava states that if the 

betrothed man ate less than the value of a dinar at his father-in-law’s 

house, and the marriage is not effected, he can collect the presents 

he sent. What is the halakha concerning whether he must divide 

the value" of the presents, and claim only part of the value, in propor- 
tion to the amount he ate? And what is the halakha concerning the 

enhancement of the value of the presents?" Does one say that since 

the halakha is that if they are extant they are returned to him, there- 
fore they were enhanced under his ownership? Or perhaps, since 

the halakha is that if they are lost or stolen, the betrothed woman's 

family is required to repay him, therefore they were enhanced 

under her ownership. The Gemara concludes: These dilemmas 

shall stand unresolved. 


Rava raises a dilemma: Whatis the halakha with regard to presents 

that are typically consumed, but were not consumed? The Gemara 

replies: Come and hear a proof: And Rabbi Aha Sar HaBira raised 

this halakha before the Sages at Usha, and they said: Presents that 

are typically consumed are not collected, and those that are not 

typically consumed are collected. What, is it not referring to pres- 
ents that are typically consumed even though they were not con- 
sumed? The Gemara rejects this: No, the mishna is referring to 

presents that were actually consumed. 


The Gemara replies: Come and hear a proof from the mishna: If he 
sent a few presents for her to use while she is in her father’s house, 
they are not collected. This indicates that they cannot be collected 
in any event, irrespective of whether they were used or not. Rava 
interpreted the mishna as referring to a snood or hairnet, which 
are insignificant items that the betrothed man sends without any 
intention of later collecting them. 
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§ Rav Yehuda says that Rav says: There was an incident involv- 
ing one man who sent new wine, and new oil, and new linen 
garments to his father-in-law’s house at the time of Shavuot. 
The Gemara asks: What is this incident teaching us? The Gemara 
answers: If you wish, say that it teaches us the importance, i.e., 
the greatness, of Eretz Yisrael, where there is new wine, oil, and 
linen already available at the time of Shavuot. And if you wish, 
say instead that it teaches that if the betrothed man claims that 
he sent these items at the time of Shavuot, his claim is a plausible 
claim, and there is no reason to question it. 


Rav Yehuda says that Rav says: There was an incident involving 
one man who was told that his wife, i.e., his betrothed, was one 
whose sense of smell was impaired,’ and he followed her into 
a ruin, carrying a date with him, to check her to see if she could 
correctly identify the smell. He said to her: I smell the scent of 
radish in the Galilee. 


She said to him: Who will give us of the dates of Jericho that I 
shall eat them, hinting that she smelled the date he had brought 
with him. The ruin collapsed upon her and she died. The 
Sages said: Since he went into the ruin after her only to check 
her sense of smell, and not for the purpose of consummating 
their marriage, if she dies, he does not inherit from her," as 
the marriage was not effected, and a man does not inherit from 


his betrothed. 


§ The mishna teaches: If he sent a few presents for her to use 
while in her father’s house, they are not collected. Ravin the 
Elder was sitting before Rav Pappa’ and he was sitting and 
saying: Whether she died, or whether he died, or whether he 
retracted his agreement to the betrothal and divorced her, the 
presents return to the betrothed man or his heirs, but food and 
drink do not return. If she retracted her agreement to the 
betrothal" and requested a divorce, even a bundle of vegetables 
returns to the betrothed man. Rav Huna, son of Rav Yehoshua, 
said: When the presents are returned, the court appraises for 
the betrothed woman's family the sum that they must repay for 
any meat he gave her, according to a reduced assessment of the 
value of the meat" and not according to the price the betrothed 
man paid. How much less is the reduced assessment? Up to 
one-third less than he paid. 


NOTES 


He does not inherit from her — Fg? iste: Since she entered 
the ruin with him, which is a place of seclusion, this could be 
considered consummation of the marriage, in which case he 
would inherit from her. Nevertheless, since he entered the ruin 
with her only in order to test her and not in order to seclude 
himself with her, their seclusion was not considered consum- 
mation of the marriage and therefore he does not inherit from 


her (Tosafot; Rabbeinu Hananel; Ramah). 


Ravin the Elder was sitting before Rav Pappa, etc. - 20 
13) KBD 177 mAP KID PIY: According to most of the com- 


betrothed man sent few presents, in which case the mishna 
states that the presents cannot be claimed by the betrothed 
man. Ravin holds that whether or not the betrothed man ate 
in his father-in-law’s house, or whether he sent many presents 
or few, everything is returned to the betrothed man except for 
food and drink. The Ritva states that this explanation is difficult, 
as it is unclear how Ravin the Elder can rule contrary to the 
mishna. 


The court appraises for them according to a reduced assess- 
ment of the value of the meat — bia wan't im paw: When 


mentaries, Ravin the Elder is elaborating on the halakha sta 
in the mishna. When he states that the presents return to 
betrothed man, he is referring either to a situation where 


ed 
he 
he 


betrothed man sent many presents or a situation where he sent 


presents that are not typically consumed (Rashbam,; Rash 
Similarly, the Ramah explains that Ravin is referring to a si 


ba). 
ua- 


tion where the betrothed man did not eat in his father-in-law’s 


house at all. By contrast, the Ri Migash, the Rambam, and 
Meiri explain that Ravin is referring to a situation where 


he 
he 


he cost of the food they ate at the groom's feast is apprai 
it is not appraised according to the food’s common ma 


price at which it can be purchased, which is one-third 
han the standard price. The main reason for this is that 
betrothed woman's family can claim that had they known 
hey would have to repay the cost, they would have searc 
or less expensive food. 


rket 


value; rather, it is appraised according to the least expensive 
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the 
hat 
hed 


sed, 
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NOTES 


His wife was one whose sense of smell was impaired — 
NOT INIA iMwe: He wished to check whether she suffered 
from this ailment, because one betroths a woman on condi- 
tion that she has no blemishes, and if it is subsequently 
discovered that she does have blemishes, the betrothal is 
null (Rabbeinu Hananel). 


BACKGROUND 


One whose sense of smell was impaired - mainin: If a 
woman suffers from an ailment that diminishes or blocks 
her sense of smell, this is considered a hidden blemish, and 
it can serve as grounds for divorce or for the nullification 
of the betrothal. This is because the defect prevents her 
from properly fulfilling her duty to cook for her husband 
(Pithei Teshuva). 


HALAKHA 


If she retracted her agreement to the betrothal - x11 
‘x AB: If one sends presents to his father-in-law's house 
and the betrothed woman retracts her agreement to the 
betrothal, the presents are all returned to the betrothed man, 
in accordance with the opinion of Ravin the Elder. Even if 
he sent food, the betrothed woman repays the value of the 
food according to the less expensive market price, which 
is calculated as one-third less than the standard price. If it 
is the custom in that place for the betrothed man to hold 
a betrothal feast for all his friends and acquaintances, or to 
pay for additional items, and he brings witnesses attesting 
that he spent that money according to the local custom, 
the betrothed woman's family pays all his expenses, since 
she was the cause of these expenditures. The Ra'avad dis- 
agrees with this latter ruling (see Maggid Mishne and Lehem 
Mishne). The Rema adds that according to some authorities, 
if one sends presents after preliminary arrangements are 
made for the betrothal but before the betrothal and the 
betrothed woman retracts her agreement to the betrothal, 
all the presents are returned (Nimmukei Yosef, Ritva). Other 
authorities disagree (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 6:23-24; Shulhan Arukh, Even HaEzer 50:3, and see 
Taz and Beit Shmuel there). 
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HALAKHA 


A person on his deathbed, etc. — 151 ya 23W: In the case 
of a person on his deathbed who gives all of his property 
to another but reserves for himself even a small amount of 
his property, the halakhot that apply to the gift of a healthy 
person are applied to his gift: It is valid only if a formal act 
of acquisition is performed, in which case the gift cannot 
be retracted even if the giver recovers. If an act of acquisi- 
tion is not performed, the gift is invalid even if the giver 
subsequently dies. According to the Shulhan Arukh, this 
halakha applies if he reserves for himself literally any amount 
of property, whether land or movable property. The Rema 
adds that according to some authorities, this halakha applies 
only if he reserves for himself sufficient means to provide for 
himself (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
8:15; Shulhan Arukh, Hoshen Mishpat 250:4). 


If he did not reserve for himself any amount of land - x 
Kno bs yp Pw: In the case of a person on his deathbed 
who writes a deed granting all of his property to others 
without reserving anything for himself, if he recovers com- 
pletely, the gift is invalid. This is the halakha even if an act 
of acquisition is performed, and even if the gift comes into 
the receiver's possession before the giver recovers (Shakh). 
The Rema adds that if the giver recovers he can retract the 
gift even if he explicitly stipulated that he would not be able 
to retract it. If he stipulates that he will be unable to retract 
the gift even if he recovers, and an act of acquisition is per- 
formed, he cannot retract the gift if he recovers (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 8:14; Shulhan Arukh, 
Hoshen Mishpat 250:2). 


One who sets sail and one who departs with a caravan... 
even one who is dangerously ill — KPa K¥PM WDA 

12027 IK: If one who is dangerously ill or whois setting ‘sail 

or departing with a caravan says to those present: Write a bill 

of divorce for my wife, they should write the bill of divorce 

and give it to his wife. This is because it was clearly his inten- 
tion that they should write and deliver the bill of divorce 

(Rambam Sefer Nashim, Hilkhot Geirushin 2:12; Shulhan Arukh, 
Even HaEzer 141:16). 


BACKGROUND 


Collar - bip: 


Collar of Roman slave 
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MIS HNA With regard to a person on his death- 


bed" who wrote a deed granting all of 
his property to others, and he reserved for himself any amount 
of land, his gift stands even if he subsequently recovers. If 
he did not reserve for himself any amount of land," and he 
recovered, his gift does not stand, as the gift was conditional 
upon his death, since is it evident that he did not intend to leave 
himself without means of support. 


G E M ARA Who is the tanna who taught that we 


follow the principle of assessing a per- 
son's intentions," even when he did not expressly state them? 
Rav Nahman said: This is the opinion of Rabbi Shimon ben 
Menasya, as it is taught in a baraita (Tosefta, Ketubot 5:9): Ina 
case where one’s son went overseas and he heard that his son 
died, and then he arose and wrote a document granting all of 
his property to another, and then his son came back, his gift 
to the other people is a valid gift. Rabbi Shimon ben Menasya 
says: His gift is not a valid gift, as had he known that his son 
was alive he would not have written a document granting them 
his property. 


Rav Sheshet said: This is the opinion of Rabbi Shimon Shezuri, 
as it is taught in a mishna (Gittin 65b): Initially the Sages would 
say: With regard to one who was taken out in a collar’ to be 
executed and said: Write a bill of divorce for my wife, these 
people should write and give her the document. Although he 
did not explicitly say the word give, this is understood to have 
been his intention, to release her from the necessity to perform 
levirate marriage or halitza. They then said that this halakha 
applies even to one who sets sail and one who departs with a 
caravan to a far-off place. A bill of divorce is given to his wife 
under these circumstances even if her husband said just: Write. 
Rabbi Shimon Shezuri says: Even in the case of one who is 
dangerously ill" who gives that instruction, they write the bill 
of divorce and give it to his wife. 


The Gemara asks: And what is the reason that Rav Nahman 
does not interpret the mishna as being in accordance with the 
opinion of Rabbi Shimon Shezuri? The Gemara answers: Rav 
Nahman holds that it is different there, as he said: Write a bill 
of divorce, thereby partially stating his intention to divorce her, 
whereas in the case of the mishna here, he did not express his 
intention at all. The Gemara asks: And what is the reason that 
Rav Sheshet does not interpret the mishna as being in accor- 
dance with the opinion of Rabbi Shimon ben Menasya? The 
Gemara answers: An assessment of a person's intentions that is 
clearly proven’ is different, and it is possible that Rabbi Shimon 
ben Menasya does not apply this principle where the person's 
intentions are less evident. 


The Gemara asks: Who is the tanna who taught that which 
the Sages taught (Tosefta, Ketubot 4:15): If one was ill and bed- 
ridden, and those present said to him: To whom shall your 
property be given? And he said to them: 


NOTES 


That we follow the principle of assessing a person’s inten- 
tions — KITAN Wa phone: The sick person did not state that 
it was only ‘because he believed that he was dying that he was 
giving away his property. Despite this, the mishna rules that if 
he recovers, he can retract his gifts. The reason for this is that 
it is possible to assume that a person does not give all of his 
property to others if he expects to continue living, and it is 
therefore considered as though he expressly stipulated that the 
gift is conditional upon his death. 


An assessment that is proven — M337 KIVI: In the case 
discussed by Rabbi Shimon ben Menasya, the situation itself 
is indicative of the father’s intentions, as he did not transfer his 
property to another until he heard that his son had died. In 
the case of a sick person, the situation in itself is not indicative, 
since in most cases of illness one recovers, and it is less obvi- 
ous that his actions were due to the belief that he was dying 
(Rashbam). 
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Previously, I thought that I had a son. Now that I have been informed 
that I do not have a son, my property shall be given to so-and-so. Or if 
he was ill and bedridden, and those present said to him: To whom shall 
his property be given? And he said to them: Previously, I thought that 
my wife was pregnant. Now that I have been informed that my wife is 
not pregnant, my property shall be given to so-and-so. And if it then 
became known, in either of those cases, that he had a son or that his 
wife was pregnant, his gift is not a valid gift," since he clearly indicated 
that he bestowed the gift on that recipient only because he thought he 
had no heir. 


The Gemara asks: Shall we say that this is the opinion of Rabbi Shimon 
ben Menasya and not the opinion of the Rabbis? The Gemara rejects 
this: You can even say that this is the opinion of the Rabbis, as the case 
where he said: I thought that I had a son, is different, since he stated the 
reason for his actions. 


Since the difference between the cases is obvious, the Gemara asks: He 
who asked it, why did he ask it? The Gemara replies: Lest you say that 
when the bedridden man mentioned that he does not have a son, he is 
mentioning it only as an expression of his sorrow, since the matter of 
the disposal of his estate brings it to mind, but he is not mentioning this 
as the reason for the gift, the baraita therefore teaches us that the refer- 
ence to his son indicates that had he known that he had a son, he would 
not have given his property to others. 


§ Unlike the gifts of a healthy person, the gifts of a person on his death- 
bed do not require a formal act of acquisition. Rabbi Zeira says that Rav 
says: From where is it derived that this halakha with regard to the 
gift of a person on his deathbed is by Torah law?" As it is stated in 
the passage delineating the laws of inheritance: “If a man dies, and he 
does not have a son, then you shall cause his inheritance to pass to 
his daughter” (Numbers 27:8). The term “you shall cause...to pass” is 
superfluous, as the verse could have stated: His inheritance shall go to 
his daughter. One can therefore derive from this term that you have 
another case of causing property to pass to another, which is compa- 
rable to this case of inheritance, which does not require an act of acquisi- 
tion. And what is this case? This is the case of the gift of a person on 
his deathbed. 


Rav Nahman says that Rabba bar Avuh says: The halakha with regard 
to the gift of a person on his deathbed is derived from here: “And if he 
has no daughter, then you shall give his inheritance to his brothers” 
(Numbers 27:9). The verse could have stated: His inheritance shall go to 
his brothers, as inheritance is transferred by itself, without any interven- 
tion. One can therefore derive from the term “you shall give” that you 
have another case of giving that is comparable to this case. And what 
is this case? This is the case of the gift of a person on his deathbed. 


The Gemara asks: And with regard to Rav Nahman, what is the reason 
that he did not say that this halakha can be derived from the term “you 
shall cause...to pass”? The Gemara answers: He requires that verse for 
that which is taught by Rabbi Yehuda HaNasi, as it is taught in a baraita: 
Rabbi Yehuda HaNasi says: With regard to all of the heirs, the term 
giving was stated in the Torah, and here, with regard to the daughter, 
the term causing to pass was stated. One can derive from this that there 
is no heir who can cause one’s inheritance to pass from one tribe to 
another tribe except for the daughter, since her son and her husband 
inherit from her, and they may be of a different tribe. 


The Gemara asks: And with regard to Rabbi Zeira, what is the reason 
that he did not say that this halakha can be derived from the term “Then 
you shall give”? The Gemara answers: Rabbi Zeira maintains that this 
usage is the usual manner of the verse, and one cannot derive anything 
from this term. 


HALAKHA 


And it became known that he had a son or that his 
wife was pregnant, his gift is not a valid gift - tin 
maa inna pS maya inv now ix ja b wy: 

nthe case ofa person on his deathbed who is asked 

o whom his property shall be given, who says: Previ- 
ously, | thought that | had a son or that my wife was 
pregnant, but now that | have been informed that 
do not have a son and my wife is not pregnant, 
my property shall go to so-and-so, the halakha is 
as follows: If it becomes known that he has a son or 
hat his wife was pregnant, his gift is not a valid gift, 
even if subsequently his son dies or his wife miscarries 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:7; 
Shulhan Arukh, Hoshen Mishpat 253:5). 


NOTES 

That the gift of a person on his deathbed is by Torah 
law- MAT ONY ya sow MA: Tosafot explain 
that actually, everyone agrees that this halakha is a 
rabbinic ordinance and not Torah law, although the 
Sages reinforced their ordinance, treating it with the 
force of Torah law. The verses mentioned here are cited 
as a mere support. 
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Rav Menashya bar Yirmeya says: The halakha with regard to the 
gift of a person on his deathbed is derived from here: “In those 
days Hezekiah became deathly ill, and Isaiah ben Amoz the 
prophet came to him, and said to him: So says the Lord: Instruct 
your household, for you will die, and you will not live” (11 Kings 
20:1). This indicates that merely by issuing an instruction, a 
person on his deathbed can transfer ownership of his property. 


Rami bar Yehezkel says: The halakha with regard to the gift 
of a person on his deathbed is derived from here: “And when 
Ahithophel saw that his counsel was not followed, he saddled 
his ass, and he arose, and went to his home, to his city; and he 
instructed his household, and strangled himself” (11 Samuel 
17:23). This indicates that merely by issuing an instruction, a 
person on his deathbed can transfer ownership of his property. 


The Sages taught: Before his death, when he saw that Absalom’s 
rebellion against King David had failed, Ahithophel instructed“ 
his sons with regard to three matters: Do not be participants in 
a dispute. And do not rebel against the kingship of the house of 
David." And if the festival of Shavuot is a clear day, sow wheat, as 
it is a sign that the wheat crop will thrive. Mar Zutra said: It was 
stated that the wheat crop will thrive if Shavuot is a cloudy day, not 
if it is a clear day. The Sages of Neharde’a say in the name of Rabbi 
Ya’akov: According to both opinions, a clear day does not literally 
mean a clear day, nor does a cloudy day literally mean a cloudy 
day. Rather, even if the day is cloudy but a north wind is blowing 
the clouds away, this is considered a clear day. 


Rabbi Abba said to Rav Ashi: We teach this matter of signs con- 
cerning crops with regard to the statement of Rav Yitzhak bar 
Avdimi, as Rav Yitzhak bar Avdimi says: At the conclusion of 
the final day of the festival of Sukkot, everyone looked upon the 
smoke rising from the arrangement of wood on the altar. If the 
smoke inclined toward the north" due to a south wind, the poor 
were glad and the homeowners were sad, because this was a sign 
that the year’s rainfall would be plentiful, and although the rain 
would produce an abundant crop, the produce would decay due 
to the humidity. The humidity would make it difficult to store the 
abundant harvest, forcing the homeowners to sell the produce 
quickly at a lower price. 


Ifthe smoke inclined toward the south due to a north wind, the 
poor were sad and the homeowners were glad, because this 
indicated that the year’s rainfall would be sparse and the produce 
would be meager and would store well. If the smoke inclined 
toward the east due to a west wind, everyone was glad, because 
this indicated that there would be sufficient rainfall to ensure a 
substantial crop, and at the same time, the produce would store 
well. If the smoke inclined toward the west due to an east wind, 
everyone was sad, because the east wind does not bring rain, and 
this indicated that there would be a drought. 


The Gemara raises a contradiction from a baraita: An east wind 
is always beneficial, and a west wind is always harmful. A north 
wind is beneficial to the wheat when it has reached one-third of 
its growth and harmful to the olives when they are blossoming. 
And a south wind is harmful to the wheat when it has reached 
one-third of its growth and beneficial to the olives when they are 
blossoming. 


NOTES 


Ahithophel instructed — bain my: The Rashbam notes that If the smoke inclined toward the north — yia¥ 273 TI: 


Ahithophel’s instructions were a tradition held 


the details of his will are not stated in the verse. 


by the Sages, as The Gemara asks elsewhere (Yoma 21b) why this does not con- 
tradict the baraita that states that the wind never dispersed the 
smoke of the arrangement of wood on the altar. The Gemara 


And do not rebel against the kingship of the house of David - answers that the smoke was not dispersed by the wind, but the 
nma mabaa man byy: Ahithophel instructed his sons not wind did cause it to incline somewhat to the side, like a palm 
to rebel against the house of David, since he rebelled and failed tree swaying in the wind. 


(Rashbam). 
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And Rav Yosef says, and some say it is Mar Zutra who says this, 
and some say it is Rav Nahman bar Yitzhak who says this: The 
following is your mnemonic to remember which wind is beneficial 
to which crop: The Table is in the north of the Sanctuary, and the 
Candelabrum is in the south. This one increases its own, and that 
one increases its own, i.e., the Table, upon which the shewbread 
made from wheat is placed, is in the north, and the north wind is 
beneficial to the wheat. The Candelabrum, which is lit with olive 
oil, is in the south, and the south wind is beneficial to the olives. In 
any event, the baraita contradicts the statement of Rav Yitzhak bar 
Avdimi with regard to the effect of the western and eastern winds. 


The Gemara answers: This is not difficult. This, the east wind, is 
for us, in Babylonia, and that, the west wind, is for them, in Eretz 
Yisrael. In Babylonia the east wind is beneficial, because water is 
plentiful there, and the dry east wind does not harm the crops. In 
Eretz Yisrael the east wind is harmful, because water is scarce, and 
the east wind ruins the crops, whereas the west wind brings the 
necessary rain. 


It is taught in a baraita: Abba Shaul says: If the festival of Shavuot 
is a clear day, this is a good sign for the entire year. Rav Zevid 

said: With regard to this first day of Rosh HaShana, if it is warm, 
the entire year will be warm, but if it is cold, the entire year will 

be cold. The Gemara asks: What difference is there whether one 

knows this or not? 


The Gemara answers: The difference is with regard to the prayer 
of the High Priest,‘ who would pray on Yom Kippur for beneficial 
weather, and this knowledge enabled him to formulate his prayers 
accordingly. 


The Gemara resumes the discussion with regard to the gifts of a 
person on his deathbed: And Rava says that Rav Nahman says: 
The halakha that the gift of a person on his deathbed does not 
require an act of acquisition is merely by rabbinic law," and it 
is instituted lest he see that his will is not being carried out and 
he lose control of his mind due to his grief, exacerbating his 
physical state. 


The Gemara asks: And did Rav Nahman actually say this? But 
doesn’t Rav Nahman say: Even though Shmuel says that with 
regard to one who sells a promissory note to another and then 
forgives the debt," the debt is forgiven’ and the note is nullified, 
and even the heir of the creditor can forgive the debt, Shmuel 
concedes that if the creditor gave the promissory note as the gift 
ofa person on his deathbed,™ his heir cannot forgive the debt?" 


NOTES 


HALAKHA 

Is merely by rabbinic law - x7 xnbya para: The gift 
of a person on his deathbed does not require an act of 
acquisition. Although this halakha is by rabbinic law, the 
Sages reinforced their ordinance, treating it with the force 
of Torah law so that the sick person would not become 
agitated upon seeing that his will is not being carried out 
and consequently lose control of his mind (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 8:2; see 10:2). 


One who sells a promissory note to another and then 
forgives the debt - tomar np tan ain wwe Iaa: fone 
sells a promissory note to another and then forgives the 
debt, the debt is forgiven. If the creditor subsequently dies, 
his heir can also forgive the debt (Rambam Sefer Kinyan, 
Hilkhot Mekhira 6:12 and Sefer Nezikin, Hilkhot Hovel UMazik 
710; Shulhan Arukh, Hoshen Mishpat 66:23; 386:1). 


If he gave the promissory note as the gift of a person on 
his deathbed — yya 23W nama i DX: Ifa person on his 
deathbed gave a promissory note to another and died, his 
heir cannot forgive the debt. While the creditor lives he can 
still forgive the debt (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 10:2; Shulhan Arukh, Hoshen Mishpat 66:27, and 
see Shakh there, 253:20). 


With regard to the prayer of the High Priest — bey inbonh 
bins: The High Priest would recite a prayer after he emerged 
from the Holy of Holies, in which he prayed for rain and benefi- 
cial weather, among other matters. If he saw that the first day 
of Rosh HaShana was warm, he would pray for ample rainfall 
to prevent the heat from causing harm (Rabbeinu Gershom 
Meor HaGola). 


One who sells a promissory note to another and then 
forgives the debt, it is forgiven - Wm) tanh sin Ww DAT 
bang trim: The early commentaries dispute the reason for this 
halakha, and this dispute carries halakhic ramifications. The Rif 
writes that one can acquire a document from another only by 
rabbinic law, and therefore the seller retains the right to forgive 
the debt. The Rif cites the Gemara here as proof, as the Gemara 


states that were the gift of a person on his deathbed valid 
by Torah law, the debt could not be forgiven. Rabbeinu Tam 
maintains that the sale of promissory notes is valid by Torah law. 
He explains that the creditor can still forgive the debt because 
only the lien on the debtor's property can be transferred to 
another, but the personal obligation of the debtor is not trans- 
erable. Since the lien on the debtor's property stems from 
his personal obligation to repay the debt, once the debtor's 
personal obligation is forgiven by the creditor, the lien is also 
abrogated (see Rashba). The Ra’avad explains that the debtor 
has a right to say to the buyer of the document that he never 
agreed to obligate himself to anyone other than the one who 
ent him the money. Consequently, the original creditor is still 
considered to be the one entitled to the payment, and he may 
orgive the debt if he so chooses. 


The early commentaries state that although the creditor 
can forgive the debt and nullify the promissory note, he must 
compensate the buyer (see Rashbam). Josafot state that he 
must compensate the buyer only for the sum he paid for the 
promissory note, and not for the entire amount of the loan. 


If he gave the promissory note as the gift of a person on his 
deathbed - yya 23W nama ian ox: The Rashbam explains 
that this refers either to a situation where he distributed all of 
his property, in which case he can confer the gift by means of 
verbal instruction, or to a situation where an act of acquisition 
was performed. 


His heir cannot forgive the debt - nid dis» sy: The credi- 
tor himself can forgive the debt either during his illness or after 
he recovers (Rashbam; Rabbeinu Gershom Meor HaGola). 
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NOTES 


Granted if you say the gift is valid by Torah law. ..but 
if you say it is valid by rabbinic law, etc. — Frans 
ADI WT 12377 ATIN ON KYN.. ONT Kowa: if the 
gift of a person on his deathbed is valid by Torah law, 
it is possible that the halakhic status of the recipient is 
equal to that of an inheritor. Consequently, just as one 
heir cannot relinquish the rights of another heir to his 
inheritance, one heir cannot forgive a debt that another 
acquired by means of the gift of a person on his death- 
bed (Ri Migash). By contrast, if the validity of the gift is 
due to a rabbinic ordinance, there is no reason the gift 
of a promissory note should accord the recipient greater 
rights than are accorded in the sale of a promissory 
note (Rabbeinu Gershom Meor HaGola). Even though 
by rabbinic law the gift of a person on his deathbed is 
equivalent to the gift a healthy person confers by an act 
of acquisition, a healthy person who sells a promissory 
note can still forgive the debt (Ramah). 


A matter that cannot be conferred by a healthy per- 
son cannot be conferred by a person on his death- 
bed- ym awa xy) xaa xT: The Sages ordained 
that the verbal instruction of a person on his deathbed 
effects a transaction only in a case where a healthy 
person could effect a transaction even by symbolic 
exchange (Rashbam). 
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Granted, if you say that the gift of a person on his deathbed is 
valid by Torah law without an act of acquisition, due to that 
reason the heir cannot forgive the debt, as the debt was acquired 
by another. But if you say that it is valid by rabbinic law," why is 
the heir unable to forgive the debt? The Gemara replies: Rav 
Nahman maintains that although this gift is not effective by Torah 
law, nevertheless, the Sages made it a halakha with the force of 
Torah law. 


Rava says that Rav Nahman says: With regard to a person on his 
deathbed who says: So-and-so shall reside in this house,” or 
who says: So-and-so shall eat the fruit of this palm tree, he has 
not said anything, as one cannot give that which is not tangible, 
such as the right to use property, or the right to consume fruit that 
has not yet grown. His statement is ineffective until he says: Give 
this house to so-and-so and he shall reside there, or: Give this 
palm tree to so-and-so and he shall eat its fruit. 


The Gemara asks: Is this to say that Rav Nahman maintains that 
only a matter that can be conferred as a gift by a healthy person 
with an act of acquisition can be conferred as a gift by a person 
on his deathbed by means of verbal instruction, but a matter that 
cannot be conferred as a gift by a healthy person cannot be 
conferred as a gift by a person on his deathbed?" Consequently, 
a person on his deathbed cannot transfer ownership of an intan- 
gible right, just as a healthy person cannot do so. But doesn’t 
Rava say that Rav Nahman says: 


HALAKHA 


A person on his deathbed who says, so-and-so shall reside in 
this house - m maa abe WP WAXY YW Dow: Ifa person on his 
deathbed said: So-and-so shall reside in this house, or: So-and-so 
shall eat the fruit of this palm tree, his words carry no halakhic 
weight. This is because he did not transfer ownership of a tangible 
object, as the right to reside in a place or to eat the fruit of a tree 
is comparable to speech and sleep, which are not objects that 


can be acquired. If he said: Give this house to so-and-so for him 
to reside in until such and such time, or: Give this palm tree to 
so-and-so for him to eat its fruit, his gift is valid, as the recipient 
acquires the object itself for the sake of its use (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 10:15; Shulhan Arukh, Hoshen 
Mishpat 253:21). 


-rib nN T a NY yi DW 
waa DDT by IX), riba imgiba 
APW DRIT wax NDB 1) 


With regard to a person on his deathbed who says: Give the 
loan owed to me to so-and-so" as a gift, the loan owned to him 
is acquired by so-and-so. And this is the halakha despite the 
fact that this does not apply in the case of a healthy person," as 
one cannot transfer a loan to a third party without a promissory 
note. Rav Pappa says: In this case the halakha of transferring 
loans differs with regard to a person on his deathbed, since an 
heir inherits loans without a promissory note," and the Sages 
accorded the gift of a person on his deathbed the halakhic status 
of an inheritance. 


HALAKHA 


254 


Give the loan owed to me to so-and-so — niba mba na: 
If a person on his deathbed says: Give the loan owed to me by 
a certain person, or the money that | deposited with a certain 
person, to so-and-so, his statement is valid even if was not stated 


That this does not apply in the case of a healthy person — 
xaa moms: The reason that a loan cannot be transferred 
through the ordinary methods of acquisition is that it is not a 
tangible object. Once the borrower receives the money, the 
creditor retains only the right to collect the loan, not the actual 
ownership of the money, even if the money is still extant (Rabbi 
Avraham Av Beit Din). 
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NOTES 


in the presence of all three parties (Rambam Sefer Kinyan, Hilkhot 


Zekhiya UMattana 10:2; Shulhan Arukh, Hoshen Mishpat 253:20, and 


in the comment of Rema). 


Since an heir inherits loans without a promissory note — Drygis 
Away wrin: The Rashbam explains that the Sages accorded the 
gift ofa person on his deathbed the halakhic status of inheritance 
(149a). Since a loan can be inherited, it can also be given as the 
gift of a person on his deathbed. 
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Rav Aha, son of Rav Ika, said: A loan without a promissory note 

can be conferred as a gift by a healthy person. And this is in accor- 
dance with that which Rav Huna says that Rav says, as Rav Huna 

says that Rav says: With regard to one who said to another: I have 

one hundred dinars in your possession, give it to so-and-so, if 
this was stated in the presence ofall three of the parties," the third 

party acquires the money without an act of acquisition and without 
the need for witnesses. 


§ A dilemma was raised before the Sages: With regard to one who 
gave a palm tree to one person and its fruit to another, ™ what is 
the halakha? Did he reserve the place of the fruit on the tree for 
the second person in order to give him a tangible object, and there- 
fore the second person acquires the fruit, or did he not reserve it, 
and the second person does not acquire the fruit? Furthermore, if 
you say that giving the palm tree to one person and giving the fruit 
to another is not considered reserving the place of the fruit unless 
this is explicitly stipulated, then ifhe reserves the fruit for himself, 
stating that the tree is given to another except for its fruit, what is 


the halakha? 


Rava said that Rav Nahman said: Even if you say that giving the 
palm tree to one person and its fruit to another is not considered 
reserving the place of the fruit for the second person, if he gave 
the palm tree to one person and reserved the fruit for himself, 
he also reserved the place of the fruit for himself." What is the 
reason for this distinction? The reason is that anything that one 
reserves with regard to himself, he reserves generously, and there- 
fore he reserves for himself not only the fruit itself, but also the 
place of the fruit. 


Rabbi Abba said to Rav Ashi: We learned the aforementioned 
statement of Rav Nahman with regard to the statement of Rabbi 
Shimon ben Lakish" concerning a different matter, as Rabbi 
Shimon ben Lakish says: In the case of one who sells a house to 
another and says to him: I am selling the house on the condition 
that the upper story [deyota]' remains mine, the upper story 
remains his. 


HALAKHA 


In the presence of all three of the parties — ww ‘ayia: 

If one lent money to another, or deposited money with another, 
he can transfer the money to a third party by issuing an instruc- 
tion in the presence of all three parties. How so? If he says to 
the borrower or bailee: | have one hundred dinars in your pos- 
session, as a loan or a deposit; give it to this third person, the 

third person acquires the money, and the giver cannot retract 
his gift (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 3:3 and 

Hilkhot Mekhira 6:8; Shulhan Arukh, Hoshen Mishpat 66:19-20, 
126:1). 


One who gave a palm tree to one and its fruit to another - Spt 
and yoni amy: If one sells or gives a palm tree to one person 
and gives its fruit to another, he does not reserve the place of the 


One who gave a palm tree to one and its fruit to another - bon 
ams) ynivss any: According to the Rashbam, the dilemma 
here pertains to the halakha in the mishna (146b), which dis- 
tinguishes between a case where a person on his deathbed 
transferred ownership of his entire estate and a case where he 
reserved any amount of land for himself. The discussion refers 
to a person on his deathbed who gave his palm tree to one 
person and then reconsidered the matter and gave the fruit 
of the tree to another. The Gernara’s question is whether one 
should assume that the giver reserved for himself the place 
of the fruit, i.e., the branches, which is equivalent to reserving 
for himself any amount of land, or whether when he gave the 


NOTES 


fruit for the second person. Therefore, the first person acquires 
both the tree and its fruit, whereas the second person acquires 
nothing, in accordance with the statement of Rav Nahman (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 23:4; Shulhan Arukh, Hoshen 
Mishpat 209:9). 


He also reserved the place of the fruit for himself - nipa ww 
99: If one sells a palm tree to another, stating that the tree is 
sold except for its fruit, he reserves for himself the place of the 
fruit, i.e., the branches, as well as the fruit. The buyer acquires only 
the trunk of the tree, which he can use when the tree withers, 
in accordance with the statement of Rav Nahman (Rambam 
Sefer Kinyan, Hilkhot Mekhira 23:4; Shulhan Arukh, Hoshen Mishpat 
209710). 


first recipient the palm tree he intended to give him the entire 
tree and reserved nothing for himself (see Rabbeinu Gershom 
Meor HaGola). 


We learned with regard to the statement of Rabbi Shimon 
ben Lakish - #9 pama wp ya pynw ratty px: Rav Nahman 
initially made a distinction between one who reserves for himself 
certain rights in the property he sells or gives away and one who 
reserves them for another with regard to the statement of Rabbi 
Shimon ben Lakish. Nevertheless, one can infer the halakha with 
regard to one who gives a palm tree to another from the discus- 
sion concerning the statement of Rabbi Shimon Ben Lakish. 


LANGUAGE 
Story [deyota] — xvi: From the Greek Siaa, diaita, 
meaning a room or dwelling. By extension, this can refer 
to the upper story of a house or an attic. 
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Perek IX 
Daf148 Amudb 


NOTES 


Is this considered reserving additional rights or not - 
xb ix Ww T: In the case of one who sells his house 
o one person and the upper story to another, the second 
person certainly acquires the upper story, as it is tangible 
property. The seller's stipulation that he is selling the 
upper story to another person is superfluous, as in any 
case the upper story is not included in the sale of the 
ower story. The dilemma here is whether the unnecessary 
stipulation indicates that the seller also reserves the addi- 
ional right to extend projections from the upper story 
into the space of the courtyard, which he sells together 
with the house (Rashbam). Many early commentaries dis- 
agree with this explanation, as the Gemara does not state 
that the buyer bought the courtyard as well. Rabbeinu 
Tam explains that in order to extend projections from 
the upper story one requires additional rights because 
the projections constitute an increased burden upon the 
walls of the house (Josafot 64a). 


If one sold a house except for the upper story what 

is the halakha — 3713 Kyi yan: Tosafot note that the 

dilemma here is unclear, as Rabbi Shimon ben Lakish 

explicitly states that if one stipulates that he reserves the 

upper story for himself, his stipulation is effective. Tosafot 
explain that Rabbi Shimon ben Lakish is referring to one 

who reserves the upper story for himself using the for- 
mulation: On the condition that the upper story remains 
mine, whereas the dilemma here concerns one who uses 
the formulation: Except for the upper story. The Gemara 

asks whether the formulation: Except for, is effective in 

the same way as is the formulation: On the condition. 


HALAKHA 


Except for the upper story [deyota] - xvirta yan: If one 
sells a house to another and says: | am selling the house 
on the condition that the upper story remains mine, the 
upper story remains his. Even if the buyer acquires the 
courtyard as well, the seller may extend projections from 
he upper story into the space of the courtyard, in accor- 
dance with the statement of Rav Zevid (see 63b). The 
Rashbam writes that a roof four cubits wide enclosed 
by a parapet ten handbreadths high is considered an 
upper story. Rabbeinu Tam (see Josafot 64a) explains that 
he term deyota refers to the uppermost row of stones, 
which protrudes above the walls of a house, upon which 
people would often build an additional story (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:16; Shulhan Arukh, Hoshen 
Mishpat 212:3, 214:8). 
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A dilemma was raised before the Sages with regard to the statement 
of Rabbi Shimon ben Lakish: If one sold a house, i.e., a lower story, 
to one person and stated that the upper story will be sold to one other 
person, what is the halakha? Is this considered reserving additional 
rights for the second person apart from the upper story, or not?" If 
you say that in a case where one sells his house to one and the upper 
story to one, his stipulation is not considered reserving rights for the 
second person, there is another dilemma. If one sold a house except 
for the upper story, reserving the upper story for himself, what is the 
halakha?" Is this considered reserving additional rights for himself? 


Rava said that Rav Nahman said: Even if you say that where one 
sells the house to one person and the upper story to one other person, 
he is not considered to be reserving rights for the second person, if 
one sold a house except for the upper story," he is considered to be 
reserving additional rights for himself. And this is in accordance with 
the opinion of Rav Zevid, who says that the reason the seller reserves 
additional rights is that if he wants to extend projections from the 
upper story into the space of the courtyard, he may extend them. 


The Gemara concludes: Evidently, since he reserved the upper story, 
he also reserved the place of the projections. Here too, with regard 
to the one who gave a palm tree to another and reserved the fruit for 
himself, since he said that the tree is given to another except for its 
fruit, he reserved the place of the fruit for himself as well. 


§ The mishna (146b) states that if a person on his deathbed granted 
all of his property to others but reserved for himself any amount of 
land, his gift is valid even ifhe recovers. Ifhe did not reserve for himself 
any amount of land, his gift is not valid if he recovers. Rav Yosef 
bar Minyumi says that Rav Nahman says: In the case of a person 
on his deathbed who wrote a deed granting all of his property to 
others, the manner in which he divided his property is examined. If 
it appears that he was intending to divide his entire estate among 
various recipients, then if he dies, all the recipients acquire their 
gifts. If he recovers, he can retract all of the gifts, in accordance with 
the ruling of the mishna. 


But if it appears that he was reconsidering the matter," initially 
intending to give away only a portion of his property, and then recon- 
sidering and distributing the rest, then if he dies, all of the recipients 
acquire their gifts. If he recovers, he can retract only the last gift, 
as the previous gifts were given with the intent to reserve part of 
the property for himself, and they are valid even if he recovers. The 
Gemara asks: Perhaps he was not reconsidering; rather, he initially 
intended to transfer ownership of all of his property, and he was 
considering to whom to give each portion and then giving it. The 
Gemara answers: The usual way of a person on his deathbed is to 
consider the matter carefully first and only then to confer his gifts. 
Therefore, if he pauses to consider in the interim, it appears that he did 
not initially intend to transfer ownership of his entire estate. 


If it appears that he was reconsidering the matter, etc. - OX 


erty to two or three people without pausing in the interim, saying 

that this portion shall go to so-and-so, this portion to so-and-so, 
and this portion to so-and-so, and he then dies, all of the recipi- 
ents acquire their portions of the property, even without an act of 


HALAKHA 
another, as though considering each one in turn, all of the gifts 
except the last one have the halakhic status of a gift given by a 
person on his deathbed with the intent to reserve part of the 
property for himself. If an act of acquisition was performed, the 
gifts are valid even if he recovers. If an act of acquisition was 
not performed, the gifts are not valid even if he dies. The last 


gift is considered a gift given without reserving anything for 
himself. Therefore, if the giver dies, the gift is valid even if an act 
of acquisition was not performed. If he recovers, he can retract 
the gift (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:21; 
Shulhan Arukh, Hoshen Mishpat 250:11). 


acquisition. If he recovers, he can retract all of the gifts, even ifan 
act of acquisition was performed. This is because these gifts have 
the halakhic status of a gift given by a person on his deathbed 
without reserving anything for himself. 

f he pauses between his statements of giving one gift and 
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§ Rav Aha bar Minyumi says that Rav Nahman says: With regard 

to a person on his deathbed who wrote a deed granting all of his 

generally known property to others, and he then recovered, he 

cannot retract it, as we are concerned that perhaps he has prop- 
erty’ in another province" that he reserved for himself, in which 

case the gift is valid even if he recovered. 


The Gemara asks: But as for the mishna, which teaches: If he 
did not reserve for himself any amount of land, and he recovered, 
his gift is not valid, how can you find these circumstances? Rav 
Hama said: The mishna is referring to a case where he says: All 
my property is given to so-and-so, in which case he clearly reserved 
nothing for himself. Mar bar Rav Ashi said: The mishna is refer- 
ring to a case where our presumption is that he does not have 
property elsewhere. 


§ A dilemma was raised before the Sages: With regard to the gift 
of a person on his deathbed, is a partial retraction of the gift 
considered a retraction of the entire gift, or it is not considered 
a retraction of the entire gift? The Gemara suggests: Come and 
hear a proof from a baraita: If one gave all of his property to the 
first recipient and then he partially retracted his gift and gave part 
of his property to the second recipient, the second acquired his 
gift, but the first did not acquire anything. What, is it not referring 
to a case where the giver died, and the reason that the first recipient 
does not acquire anything is that a partial retraction is considered 
a retraction of the entire gift? 


The Gemara rejects this explanation: No, the baraita is referring to 
a case where the giver recovered. The first gift was invalidated, 
because he left nothing for himself, whereas the second gift 
remained valid, since he gave only part of his property. Had he died, 
the first recipient would have received the remainder, as the giver 
retracted only part of the first gift, which he gave to the second 
recipient. 


The Gemara comments: So too, it is reasonable to understand 
the baraita in this manner. From the fact that the last clause of 
the baraita teaches: If he gave part of his property to the first 
recipient, and then he gave all of his property to the second 
recipient," the first recipient acquired his gift, but the second did 
not acquire anything. Granted, if you say that the baraita is refer- 
ring to a case where the giver recovered, due to that reason the 
second recipient did not acquire the gift. But if you say that 
the baraita is referring to a case where he died, both of them 
should acquire their gifts." 


Rav Yeimar said to Rav Ashi: And even if the first clause of the 
baraita is referring to a case where he recovered, one can prove 
that a partial retraction is considered a retraction of the entire 
gift. Granted, if you say that a partial retraction is considered a 
retraction of the entire gift, this is the reason that at least the 
second recipient acquired the gift, as the giver reserved part of 
his property for himself. But if you say that a partial retraction is 
not considered a retraction of the entire gift, the giver should 
be considered as one who was dividing all of his property between 
the two recipients, and neither of them should acquire their gifts. 


HALAKHA 


Perhaps he has property in another province — b w Kaw 
DMX mma Dp): Even if a person on his deathbed transfers 
ownership ofall his known property, this is still considered a gift 


given with the intent to reserve part of the property for himself, 


as he may have additional property in another province. The 
gift requires an act of acquisition and if the giver recovers he 
cannot retract the gift. If he says: All my property, which is such 
and such, is given to so-and-so, this is considered a gift given 


without reserving anything for himself, and if he recovers, he 
can retract the gift. Furthermore, if he transfers all his known 
property, and it is generally presumed that he does not own 
additional property, even if no one can testify to that fact, his 
gift is considered a gift given without reserving anything for 
himself (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:20; 
Shulhan Arukh, Hoshen Mishpat 250110, and in the comment of 
Rema, and Sma there). 
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NOTES —————_——_— 
Perhaps he has property - 0»D23 b w Kaw: The early 
commentaries raise a difficulty: It is a principle that the 
burden of proof rests upon the claimant. Therefore, the 
property should remain under the presumptive ownership 
of the owner unless the claimant proves otherwise. Why, 
then, does the Gemara state that the gift is valid due to 
an unknown and unproven possibility? Rabbi Avraham Av 
Beit Din explains that the Gemara here is referring to a case 
where the giver specified which assets are included in the 
gift. This indicates that it is likely that he owns additional 
assets not included in the gift. 


Part of his property to the first and all of his property 
to the second - 3%? fa) pwd nyp: The Rashbam 
explains that the person on his deathbed gave part of his 
property to the first recipient and subsequently gave all of 
his property to the second recipient, thereby retracting the 
first gift. Rabbeinu Gershom Meor HaGola and the Ri Migash 
explain that he gave part of his property to the first recipient 
and all of the remainder to the second recipient. According 
to both explanations, after giving the second gift the giver 
was not left with anything, and therefore if he recovers the 
second gift is invalid. 


Both of them should acquire their gifts - ap ymn: The 
person on his deathbed divided all of his property between 
the two recipients. The gifts are therefore gifts given by a 
person on his deathbed without reserving anything for 
himself, which are valid if the giver dies (Rabbeinu Gershom 
Meor HaGola). 
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HALAKHA 


A partial retraction is a retraction of the entire gift - nyy 
aba MUN NA nypa: If a person on his deathbed transfers 
all of his property to another, and he then retracts a part of his 
gift, he is presumed to have retracted the entire gift. The Rema 
writes that even if the property is given to two people with a 
single deed and the person on his deathbed retracts only one 
of the gifts, both gifts are considered to have been retracted. 
But if he explicitly states that he is retracting only a part of the 
gifts, the first recipient acquires the property the giver has not 
reserved for himself, despite the fact that an act of acquisition 
was not performed. This is because the gift initially had the 
status of a gift given by a person on his deathbed without 
reserving any property for himself, which does not require 
an act of acquisition. The Rema adds that according to some 
authorities, this is the halakha only if the person on his death- 
bed retracts a part of his gift and gives it to another. By contrast, 
if he reserves it for himself, the rest of the gift is invalid unless an 
act of acquisition is performed. If he gives part of his property to 
his heirs and part of it to others, and he subsequently retracts 
the portion that he gave to his heirs, the gift made to others is 
valid, as the portion given to the heirs is considered inheritance 
and not a gift (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
9:17; Shulhan Arukh, Hoshen Mishpat 250:12). 


You find the first clause. ..you find the last clause, etc. - KU") 
pity naw x warp... naw: Ifa person on his deathbed 
gives all of his property to one recipient, and he subsequently 
reconsiders and gives part of his property to a second recipient, 
the first person does not acquire the property even if the giver 
dies. The gift to the second recipient has the halakhic status 
of a gift given by a person on his deathbed with the intent to 
reserve part of the property for himself. Therefore, if an act of 
acquisition was performed, the gift is valid even if he recovers. 
If an act of acquisition was not performed, the gift is not valid 
even if he dies. 

Ifa person on his deathbed gives part of his property to one 
recipient, performing an act of acquisition, and then gives the 
remainder of his property to a second recipient, the first recipi- 
ent acquires the property even if the giver recovers. The gift to 
the second recipient has the halakhic status of a gift given by a 
person on his deathbed without reserving anything for himself. 
Therefore, if the giver dies, the gift is valid, even if an act of 
acquisition was not performed. If the giver recovers, the gift is 
invalid, even if an act of acquisition was performed (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 9:17-18; Shulhan Arukh, 
Hoshen Mishpat 250712). 


He consecrated all of his property, etc. — ^3) Yp) bs wrap: 
If a person on his deathbed consecrates all of his property to 
the Temple treasury, or declares all of his property ownerless, or 
apportions all of his property to the poor, and he subsequently 
recovers, the gift is invalid. Even if the poor took possession of 
the property, it is repossessed by the original owner (Rema, 
citing Rivash). Some of the early authorities disagree. They 
maintain that even if the poor did not take possession of the 
property, the gift cannot be retracted (Rosh; Tur; Mordekhai). 
The halakha is not in accordance with their opinion. If the 
person on his deathbed reconsiders and wishes to retract the 
consecration or the declaration of his property as ownerless or 
the gift to the poor, and he wishes to distribute his property in 
another manner, he may do so (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 9:19; Shulhan Arukh, Hoshen Mishpat 250:3, 
and in the comment of Rema, and see Sma, Shakh, and Netivot 
HaMishpat there). 


Shall take or shall gain possession...shall receive as an 
inheritance or shall inherit, etc. - "31011 pom... div: Ifa 
person on his deathbed states any of the following expressions: 
So-and-so shall take all of my property or a portion thereof, 
so-and-so shall take possession of my property, so-and-so shall 
gain possession of my property, so-and-so shall acquire my 
property, the expression denotes that he is bestowing a gift. 
The Mabit adds that the phrase: This item shall be for so-and-so, 
also denotes a gift (Shakh). If one says with regard to an indi- 
vidual who is fit to inherit from him: So-and-so shall receive this 
as an inheritance, or: So-and-so shall inherit this, that person 
acquires the gift (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 9:3; Shulhan Arukh, Hoshen Mishpat 253:2, and see 281:8). 
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The Gemara concludes: And the halakha is that a partial retrac- 
tion is considered a retraction of the entire gift." You find the 
halakha that is stated in the first clause of the baraita both in a 
case where the giver died and in a case where he recovered." 
You find the halakha that is stated in the last clause" only in a 
case where he recovered. 


§ A series of dilemmas were raised before the Sages: Ifa person 
on his deathbed consecrated all of his property" to the Temple 
treasury and subsequently recovered, what is the halakha? Do 
we say that in any case that concerns consecrated property 
the assumption is that he resolves to transfer the property 
unconditionally, and therefore the consecration is valid even if 
he recovers? Or perhaps in any matter that concerns himself 
he does not resolve to transfer the property unconditionally. 


Furthermore, if a person on his deathbed declared all of his 
property ownerless, what is the halakha? Do we say that since 
declaring his property ownerless is for the benefit of the poor as 
well as the rich, it involves the potential mitzva of providing for 
the poor, and therefore the assumption is that he resolves to 
transfer the property, i.e., declare it ownerless, unconditionally? 
Or perhaps in any matter that concerns himself he does not 
resolve to transfer the property unconditionally. 


Furthermore, if a person on his deathbed divided all of his 
property to be distributed to the poor, what is the halakha? 
Do we say that with regard to charity the assumption is that 
he certainly resolves to transfer the property unconditionally? 
Or perhaps in any matter that concerns himself he does not 
resolve to transfer the property unconditionally. The Gemara 
concludes: These dilemmas shall stand unresolved. 


The Gemara presents another version of this series of dilemmas: 
If a person on his deathbed consecrated all of his property 
to the Temple treasury, what is the halakha? If he declared all 
of his property ownerless, what is the halakha? If he divided 
all of his property to be distributed to the poor, what is the 
halakha? These dilemmas shall stand unresolved. 


Rav Sheshet says: If one says: So-and-so shall take my property, 
or: So-and-so shall gain possession of my property, or: So-and- 
so shall take possession" of my property, or: He shall acquire 
my property, all of these are terms that denote the bestowal of 
gifts. It was taught in a baraita: If one says: So-and-so shall 
receive as an inheritance, or: So-and-so shall inherit," these are 
also valid terms denoting inheritance in the case of one who is 
fit to inherit from him. And this baraita is in accordance with 
the opinion of Rabbi Yohanan ben Beroka, who holds that one 
can bequeath all of his property to one of his sons using terms 
that denote inheritance, not only using terms that denote the 
bestowal of a gift. 


A series of dilemmas were raised before the Sages: 


NOTES 


Both where he died and where he recovered - pa Naw pa 
‘wayw: Since a partial retraction is considered a retraction of 
the entire gift, the giver is considered to have retracted the 
gift to the first recipient, rendering it invalid. The second gift 
was not retracted, and since the giver reserved a portion of 
his property for himself, the gift is valid even if he recovers. 


Shall gain possession or shall take possession, etc. — iv 
^3) 73M: Some of the early commentaries maintain that 
these terms effect acquisition only in the case of a person 
on his deathbed. They are ineffective in the case of a healthy 
person, as they merely indicate a future acquisition, not an 
actual transaction (Ri Migash; Rambam). Others maintain 
that these terms are effective also in the case of a healthy 
person (Ramban). 
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Ifa person on his deathbed says: So-and-so shall benefit from my 
property," what is the halakha? Is he saying that all of the property 
shall be a gift? Or perhaps he is saying that the recipient shall 
derive some benefit from the property. If he says: So-and-so shall 
be seen in my property, what is the halakha? Ifhe says: So-and-so 
shall stand in my property, what is the halakha? Ifhe says: So-and- 
so shall rely on my property, what is the halakha? The Gemara 
concludes: All these dilemmas shall stand unresolved. 


A dilemma was raised before the Sages: If a person on his death- 
bed sold all of his property,” what is the halakha? Rav Yehuda 
says that Rav says: Ifhe recovers, he cannot retract the sale. And 
at times, Rav Yehuda said that Rav said: If he recovers, he can 
retract the sale. And these statements do not disagree. This state- 
ment, that he can retract the sale, applies in a case where the 
dinars he received as payment are still extant," i.e., in his posses- 
sion. That statement, that he cannot retract the sale, applies in a 
case where he paid his debt with those dinars. 


§ A dilemma was raised before the Sages: In the case ofa person 
on his deathbed who admitted" that he owed money to a certain 
person, where it was possible that he did not actually owe him 
money, what is the halakha? Does his admission qualify as the 
gift ofa person on his deathbed? The Gemara answers: Come and 
hear a proof, as Issur the convert had twelve thousand dinars 
deposited in the house of Rava. Rav Mari,’ Issur’s son, whose 
conception was not in the sanctity of the Jewish people, i.e., he 
was conceived before his father converted, but his birth was in 
the sanctity of the Jewish people, i.e., he was born after his father 
converted, was in a study hall elsewhere when his father was on 


his deathbed. 


HALAKHA 


So-and-so shall benefit from my property, etc. — 173 7137) 
"11: If a person on his deathbed states one of the following 
expressions, the recipient does not acquire the property, even 
if an act of acquisition was performed: So-and-so shall benefit 
from my property, so-and-so shall stand in my property, so- 
and-so shall be seen in my property, so-and-so shall rely on 
my property. This is in accordance with the principle that in 
cases where the dilemma stands unresolved, the burden of 
proof rests upon the claimant (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 9:4; Shulhan Arukh, Hoshen Mishpat 253:2). 


Rav Mari — mN: Rav Mari, the son of Issur the convert, is 
apparently Rav Mari the son of Rahel, daughter of the great 
amora Shmuel. Shmuel’s daughters were captured or kid- 
napped, probably in a war that involved the town of his resi- 
dence, Neharde’a, and one of them married a gentile named 
Issur, who eventually converted to Judaism and became a 
widely respected figure in the Jewish community. Since Rav 
Mari was conceived before Issur converted, he was referred 


PERSONALITIES 


If a person on his deathbed sold all of his property — 1372 
YDD) bp: If a person on his deathbed sells a portion of his 
property and an act of acquisition is performed (Sma), the 
sale is valid, as it would be were he in full health. If he sells all 
of his property and then recovers, if the money he received 
as payment is still in his possession, he can retract the sale. If 
he has spent the money, he cannot retract the sale (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 9:21; Shulhan Arukh, 
Hoshen Mishpat 250:3). 


to by his mother’s name rather than his father's name. Rav 
Mari became one of the Sages of his generation, and he is 
mentioned in halakhic discussions together with Abaye and 
Rava, the leading scholars of the time. He was apparently a 
man of great wealth and influence, and several anecdotes are 
recounted concerning his virtuous personality and behavior. 
His sons, Mar Zutra and Rav Adda the Elder, were among the 
Sages of Rav Ashi’s generation. 


NOTES 


This applies where the dinars are still extant, etc. - xa 
AD YI amd TaT: Most of the commentaries explain 
that if the money is still in the possession of a person on his 
deathbed, he can retract the sale, as one does not sell all of his 
property in order to replace it with money, which can be stolen 
(see Ramah). It is therefore evident that he sold the property 
because he believed his death to be imminent and he wished 
0 relieve his heirs of the burden of selling the property (Rosh 
of Lunel). Alternatively, the fact that he retained the money 
indicates that he intended to retract the sale in the event that 
he would recover (Rabbeinu Gershom Meor HaGola). Once he 
used the money to pay his debts, it became evident that he sold 
he property in order to pay his debts, and he cannot retract 
he sale (Rashbam). 


A person on his deathbed who admitted - nying yr pow: 
The discussion here concerns a case where a person on his 
deathbed admits that certain possessions that are presumed 
o be his actually belong to another person. 
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HALAKHA =——W¥—_—————_ 
He is not fit to inherit — x17 AW 33 wd: By rabbinic law, a 
convert inherits from his gentile father, lest he return to his 
gentile lifestyle. He does not inherit from his father if his father 
is a convert, neither by Torah law nor by rabbinic law. Even if 
he was born after his parents converted, if his conception was 
not in the sanctity of the Jewish people, he does not inherit 
from his father nor does his father inherit from him. Therefore, 
if a convert dies without leaving a son whose conception and 
birth were in the sanctity of the Jewish people, all his property 
becomes ownerless, and whoever takes possession of it first 
acquires it (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
1:6 and Sefer Mishpatim, Hilkhot Nahalot 6:10; Shulhan Arukh, 
Hoshen Mishpat 275:1, 283:1). 


Anywhere that it cannot be acquired as inheritance it cannot 
be acquired as a gift - mana mnb mya mp: With regard 
o a convert whose son was not conceived in the sanctity of the 
Jewish people, since the son does not inherit from his father, 
he also cannot receive his property as the gift of a person on 
his deathbed. The reason for this is that a gift that a person on 
his deathbed bestows upon his heir has the halakhic status 
of inheritance. If a convert bestows such a gift upon another 
convert who is not his heir, the gift is valid (Rav Hai Gaon; Rif; 
Rambam). According to other authorities, a convert cannot give 
anyone such a gift, since the halakhot of inheritance do not 
apply to a convert (Rashba; Rosh), and the Rema maintains that 
his is the halakha. Some say that although a convert cannot 
bequeath his property by means of such a gift, his will should 
be fulfilled in accordance with the principle that it is a mitzva 
o fulfill the statement of the dead (Mordekhai; Ran), but others 
disagree (Rosh). This principle applies only if the inheritance 
was entrusted to a third party for that purpose (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 1:6-7; Shulhan Arukh, Hoshen 
Mishpat 256:1, and see Sma there). 


Money cannot be acquired by symbolic exchange — yavn jx 
pahna mp: Money cannot be acquired by means of symbolic 
exchange (Rambam Sefer Kinyan, Hilkhot Mekhira 6:1; Shulhan 
Arukh, Hoshen Mishpat 203:1). 


But let Issur admit - 15% opr: If a person on his deathbed 
admits that his property belongs to another, and there is no 
suspicion of artifice, that person acquires the property. Even 
if the person on his deathbed recovers, he cannot retract his 
admission. The halakhais the same with regard to an admission 
pertaining to money owed to the person on his deathbed, or 
deposited by him with another. The admission is effective even 
in the case of a convert who admits that his property belongs to 
his son, whose conception was notin the sanctity of the Jewish 
people (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 9:9; 
Shulhan Arukh, Hoshen Mishpat 250:3, and see Sma and Shakh 
there, 255:2, and see 256:1). 


BACKGROUND 


Symbolic exchange - pon: Symbolic exchange is a formal 
act of acquisition. If two parties agree on the exchange of one 
item for another, then when one of the items is acquired by an 
act of acquisition, e.g., by pulling, the second item is acquired 
by the other party. This principle is the basis for the transfer of 
ownership by means of a cloth. Since there is no requirement 
for the items exchanged to be of equal value, both movable 
property and land can be acquired by means of the symbolic 
transfer of a cloth or other small article from the buyer to the 
seller. The seller acquires the cloth by lifting it, and consequently, 
the buyer acquires the item being sold. The seller may then 
return the cloth to the buyer. The Gemara elsewhere (Bava 
Metzia 45b) discusses at length whether or not money can be 
acquired by means of symbolic exchange. 


By means of acquisition of land — ypyp 33%: According to 
the mishna (Kiddushin 26a), movable property can be acquired 
together with land, and the act of acquisition performed with 
regard to the land also effects the acquisition of the movable 
property. 
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Rava reasoned that he would acquire possession of the deposit 
for himself, as he said: How can Rav Mari acquire these dinars? 

If he attempts to acquire the money as inheritance, he is not fit 

to inherit!’ from Issur. Since he was conceived before his father 
converted, he is therefore not halakhically considered his son. If 
he attempts to acquire it as a gift, the Sages equated the halakhic 

status of the gift of a person on his deathbed with that of inheri- 
tance. Therefore, anywhere that the property can be acquired as 

inheritance, it can also be acquired as a gift, and anywhere that 

the property cannot be acquired as inheritance, it cannot be 

acquired as a gift." 


If he attempts to acquire the dinars by pulling them, which is a 
formal act of acquisition, he will not be able to do this, as the 
dinars are not with him. Ifhe attempts to acquire them by means 
of symbolic exchange,’ a pro forma act of acquisition effecting 
the transfer of ownership of an article, money cannot be acquired 
by means of symbolic exchange." If he attempts to acquire them 
by means of the acquisition of land,’ Issur does not have any land. 
If he attempts to acquire them by means of verbal instruction 
made by his father in the presence of all three parties, i.e., the 
giver, the recipient, and the bailee, if he sends for me, the bailee, 
I shall not go, as without the presence of the bailee he cannot 
transfer ownership of the money. 


Rav Ika, son of Rav Ami, objected to this: Why is Rav Mari 
unable to acquire the money? But why not let Issur admit" 
that these dinars are owned by Rav Mari, and he shall transfer 
ownership of them to Rav Mari by means of a document of 
admission? In the meantime, a document of admission stating 
that the dinars belonged to Rav Mari emerged from Issur’s house. 
Rava became angry, and said: They are teaching people legal 
claims" and causing me loss. In any event, this incident proves 
that the admission of a person on his deathbed is a valid means of 
transferring ownership. 


NOTES 
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He is not fit to inherit — x7 TWIP Ia wd: When Rav Mari was 
conceived, his father was a gentile and his mother was a Jew. 
Therefore, he is not considered to be a son of his father (see 
Rashbam here and on Josafot, Bekhorot 46a). 


Anywhere that it cannot be acquired as inheritance, it 
cannot be acquired as a gift - mnb mora sory xD bs 
mana: Most of the early commentaries explain that since it 
was only due to exigent circumstances that the Sages insti- 
tuted that the gift of a person on his deathbed is valid without 
a formal act of acquisition, they applied this ordinance only 
with regard to those individuals to whom the halakhot of 
inheritance apply (Tosafot Yeshanim). The reason for this is 
that the Sages instituted the ordinance of the gift of a person 
on his deathbed as a parallel to inheritance by Torah law. 
This is apparent in the halakhot that the gift does not require 
an act of acquisition and takes effect only after the person's 
death, as the halakha is the same with regard to inheritance. 
According to the Ramah, this means that a person who is unfit 
to inherit from his father cannot acquire the gift of a person 
on his deathbed from anyone (see Ra‘avad). Tosafot explain 
that it is the person on his deathbed to whom the halakhot 
of inheritance must be applicable in order for his gift to be 
valid. Therefore, the gift of a convert on his deathbed who 
has no heirs is not valid. 


But let Issur admit - 710% othr: Many of the commentaries 
maintain that one’s admission to financial obligations does 
not constitute an act of acquisition, but his admission to 
financial obligations is accepted (see Nimmukei Yosef). Oth- 
ers maintain that one’s admission to financial obligations 
constitutes an act of acquisition (Ketzot HaHoshen). 


They are teaching people claims, etc. — ayy "a3 XP 
K.i] wy: The Gemara (Kiddushin 17b) cites a baraita which 
states that if one borrows money from a convert and after his 
death returns the money to the convert’s sons who converted 
with him, the Sages are displeased with him. The Gemara 
explains that this applies only with regard to a son who was 
born before the father converted, whereas in the case of a 
son who was conceived before the father converted and 
born after he converted, it is desirable to return the money 
to the son. Since Rav Mari was born after Issur converted, 
the commentaries question why Rava did not wish to return 
the money to him. Rabbeinu Tam explains that if one receives 
the money as a loan, one should return the money to the con- 
vert’s sons so that he should not seem to be repaying good 
with evil. Rava received the money as a deposit, not a loan, 
and he did not owe Issur a debt of gratitude. He was therefore 
under no obligation to return the money to Rav Mari. 

Others explain that the Gemara in Kiddushin should be 
understood differently: If the convert’s son was born before 
the father converted, it is desirable to return the money to 
the son. But if he was conceived before the father converted 
and born after he converted, there exists no requirement to 
return the money to the son. The reason for this distinction is 
that the Sages ruled that it is desirable to return the loan to the 
convert’s son, lest the loss of the money cause him to return 
toa gentile lifestyle. This concern is not applicable in the case 
of a son who was born into the sanctity of the Jewish people 
(Ritva, citing Rabbeinu Yona and Ramban). 

Rabbeinu Yehonatan of Lunel offers a completely differ- 
ent explanation. He says that Rava did not wish to keep the 
money for himself. Rather, he intended to return it to Rav 
Mari. He desired to return the money as an act of piety and 
not as an obligation. 
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§ The mishna teaches (146b): Ifa person on his deathbed reserved 
for himself any amount of land, his gift stands even if he subse- 
quently recovers. The Gemara asks: And how much is meant by 
the term: Any amount?" Rav Yehuda says that Rav says: This 
means land that is sufficient to provide for his livelihood." Since 
he reserved this land for himself, one can assume that he wished 
to transfer the rest of his property in any event. And Rav Yirmeya 
bar Abba says: Even ifhe reserved for himself movable property 
that is sufficient to provide for his livelihood, his gift is valid. 


Rabbi Zeira said: How meticulous" are the halakhic statements 

of the elders Rav Yehuda and Rav Yirmeya. With regard to land, 
what is the reason that he must have reserved enough for his liveli- 
hood? The reason is that if he recovers he will rely on that land 

for his livelihood. With regard to movable property as well, if he 

recovers he will rely on it for his livelihood. 


Rav Yosef objects to Rabbi Zeira's statement: What is meticulous 
about these statements? The statement of the one who says the 
gift is valid even if he reserved for himself movable property is 
difficult, as we learn in the mishna that he must leave himself 
land. The statement of the one who says that he must leave himself 
an amount sufficient to provide for his livelihood is difficult, as 
we learn in the mishna that his gift is valid ifhe reserved for himself 
any amount. 


Abaye said to Rav Yosef: And anywhere that the term land is 
taught, does it mean specifically land? But didn’t we learn in a 
mishna (Pea 3:8): With regard to one who writes, i.e., gives via 
a document, all of his property to his Canaanite slave," the 
slave has been emancipated, but if he reserved for himself any 
amount of land," then he has not been emancipated, as perhaps 
he reserved the slave for himself as well. Rabbi Shimon says: He 
always becomes a freeman regardless of the wording of the docu- 
ment, even if the owner reserved land for himself, unless it says in 
the document: All of my property is given to so-and-so my slave, 
except for one ten-thousandth of it,” as in that case it is possible 
that the master meant to include the slave in the portion that he is 
not giving away. Consequently, the slave is not emancipated. 


NOTES 


Land sufficient for his livelihood — inb313 "13 yp: The amount 
of land reserved must grow enough produce to provide the 
giver with a sufficient yearly income. Similarly, according to 
Rav Yirmeya, the amount of movable property reserved, when 
invested in a business, must provide him with sufficient yearly 
income (Rabbi Yitzhak Karkusha, citing Tosafot; Rosh). Others 
maintain that it is sufficient if he can sustain himself from the 
property for one year (Sefer Halttur). 


How meticulous — jma maz: Rabbi Zeira praises the accuracy 
of the statements of Rav Yehuda and Rav Yirmeya bar Abba, who 
both explain that if the person on his deathbed recovers, his 
gift is valid only if he left himself sufficient property to sustain 
himself. They disagree only with regard to the type of property 
that he must reserve for himself (Rashbam). Others explain that 
according to Rabbi Zeira, there is no disagreement between Rav 
Yehuda and Rav Yirmeya. Rather, each cites a different case where 
the gift is valid even if he recovers (Tosafot Yeshanim). 


One who writes all of his property to his slave - »D23 bs anisa 
ira: Since the slave is part of the property, the transaction 
results in the slave acquiring ownership of himself, and conse- 
quently he becomes a freeman. 


If he reserved any amount of land - xinw bs yp Ww: 
The Rashbam explains that the owner reserved for himself an 
unspecified part of his land. Since the halakhic status of Canaanite 
slaves is, in some respects, like that of land, it is possible that 
the unspecified land is a reference to the slave. If the owner 
specifies which land is not included in the gift, the fact that the 
owner reserved that land for himself does not preclude the slave's 
emancipation (see Rabbeinu Hananel). 


Except for one ten-thousandth of it — Jaw xian TNA Yin: 
n this case one may assume that his intention is to exclude the 
slave (Rashbam; Ri Migash). Rashi (Gittin 9a) explains that even i 
he slave is worth more than one ten-thousandth of the property, 
he owner is understood to have used the term disparagingly, 
ndicating that he considers the slave worth no more than that. 
Alternatively, the Rambam explains that since the slave is part o 
he property, if the owner reserves one ten-thousandth of the 
property, he is considered to have reserved ownership of part o 
he slave as well, and since the deed does not completely eman- 
cipate the slave, it does not emancipate him at all (Rambam’s 
Commentary on the Mishna). In any event, since the slave is no 
emancipated, the deed has no validity, and it was written only in 
order to honor the slave (Rashbam). 
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HALAKHA 


And how much is any amount, etc. -^3 Km bs TAD: 
f a person on his deathbed gave all of his property to 
another and reserved for himself any amount of property, 
whether land or movable property, his gift has the hala- 
hic status of the gift of a healthy person. The gift requires 
an act of acquisition, and it cannot be retracted even if 
he recovers. This is in accordance with the opinion of 
Rav Yirmeya bar Abba with regard to movable property, 
and in accordance with the opinion of Rav Nahman and 
Rava on 150a with regard to the amount of property 
reserved (Rif, Rambam). The Rema adds that some say 
hat he must reserve for himself sufficient property to 
sustain himself, in accordance with the opinion of Rav 
Yehuda (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
8:15; Shulhan Arukh, Hoshen Mishpat 250:4, and see Sma 
there, and see 250:2). 


One who writes all of his property to his slave - ania 
iab YDD) be: If one writes a deed granting all of his 
property to his Canaanite slave, the slave is emancipated, 
as the slave is part of the property, and he acquires him- 
self in the process. If the owner reserves some of the 
property for himself, the slave is not emancipated and 
he does not acquire the property. This is so irrespective of 
whether the owner reserves for himself land or movable 
property, whether he does or does not specify which 
part of the property he reserves for himself, and whether 
he does or does not possess any other property. Even if 
he wrote in the deed that he gave to his slave: You shall 
acquire ownership of yourself and of all my property 
except for a certain item, the slave is not emancipated 
and he does not acquire the property. In this case, some 
of the early authorities disagree and maintain that the 
slave is emancipated (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 315 and Hilkhot Avadim 7:1; Shulhan 
Arukh, Yoreh De‘a 267:57, and see Shakh there). 
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HALAKHA 


But they did not deem movable property a reserving 
of property with regard to her marriage contract - 
mans byr ww povbvn wy xr: If one writes a deed 
granting all of his property to his sons, except for one 
portion that he reserves for his wife, she forfeits pay- 
ment of her marriage contract. If he grants her movable 
property, or if he reserves for himself a portion of land 
from which she can collect payment of her marriage 
contract, she does not forfeit her marriage contract. The 
geonim instituted that payment of the marriage contract 
can be collected from movable property. Consequently, 
if one reserves for himself any amount of movable 
property, his wife's marriage contract remains valid. The 
authorities disagree with regard to one who grants all 
of his land to his sons, leaving nothing for himself, and 
grants his wife only movable property. Some authorities 
maintain that she forfeits payment of her marriage con- 
tract (Beit Yosef), and others maintain that she does not 
forfeit payment of her marriage contract (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 6:10; Shulhan Arukh, 
Even HaEzer 106:1-2, and see Beit Shmuel there). 


BACKGROUND 


Pe'a — nxa: The term pe'a literally means corner, and 
it refers to the produce left in the corner of the field. 
The Torah prohibits the owner of a field from harvesting 
this produce. One must leave this produce for the poor 
to collect themselves (Leviticus 19:9, 23:22). The Sages 
instituted that the area of the corner must be at least 
one-sixtieth of the field. 


First fruits - D23: The Torah requires one to bring 
to the Temple the first fruits that grow each year on 
his land (see Deuteronomy 26:1-1). The first fruits are 
brought only from the seven species for which Eretz 
Yisrael is praised. 


Can write a prosbol for it - Biarin opby sind: The 
Torah states that the Sabbatical Year abrogates any 
debts that are due to be collected at the end of the 
Sabbatical Year (see Deuteronomy 15:1-11). The prosbol 
is a document that prevents outstanding debts from 
being abrogated by the Sabbatical Year. The principle 
behind the prosbol is that if the loan contract has been 
given to the court for collection, the loan is not abro- 
gated. When Hillel the Elder saw that many people were 
refraining from lending money in the years preceding 
he Sabbatical Year because they were concerned that 
hey would not get their money back, he instituted a 
process whereby the lender authorizes the court to col- 
ect all of his debts. The prosbol formalizes this transfer 
of authority to the court. 


Taking possession — 771M: This is one of the modes of 
acquisition applicable to land. The buyer acquires the 
property by performing an action that demonstrates 
his ownership of the property, e.g., by locking the door 
of the property, by building a fence around the property, 
or by making a breach in the fence. 


LANGUAGE 

Prosbol — diate: Although this word is clearly Greek in 
origin, the exact source is unclear. Some suggest that it 
is derived from xpoBoay, probolé, which can refer to the 
delivery of a declaration before a court or an assembly 
of people, and can also refer to a loan. Among other 
explanations, it has been suggested that it is related to 
tpoaBoan, prosbolé, the completion of a sale. 
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And Rav Dimi bar Yosef says that Rabbi Elazar says: The Sages 
deemed movable property to be considered a significant reserving 
of property for oneself with regard to the emancipation ofa slave," 
so that a slave is not emancipated when his owner gives him all of 
his other property. But they did not deem movable property 
that one withheld from his sons and earmarked for his wife to be 
considered a significant reserving of property with regard to her 
marriage contract."" If one granted all of his property to his sons 
but reserved any amount of land for his wife, she forfeits her mar- 
riage contract. By not protesting the gift, she has conceded that she 
will collect her marriage contract only from the land he reserved 
for her. Nevertheless, if he reserved only movable property for his 
wife, she does not forfeit her marriage contract. Rabbi Elazar’s ruling 
with regard to a slave indicates that the expression: Reserves any 
amount of land, does not necessarily exclude movable property. 


Rav Yosef replies: There, with regard to the slave, by right the 
mishna should not have taught the halakha with regard to land, but 
it should have taught the halakha with regard to all property. But 
since the former clause of the mishna teaches a halakha with regard 
to land, the mishna mentions land in the subsequent clause as well. 
The Gemara cites the former clause (Pea 3:6): Rabbi Akiva says: 
The owner of any amount of land is obligated in pe'a’ and in first 
fruits;° and if the debtor possesses any amount of land the creditor 
can write a document that prevents the Sabbatical Year from 
abrogating an outstanding debt [prosbol]' for it®™ so that his 
loans will not be canceled in the seventh year; and he can acquire 
property that does not serve as a guarantee along with it by means 
of money, by a deed, or by taking possession’ of it. Rav Yosef 
concludes: Due to this reason, the mishna teaches the halakha 
with regard to land. 


NOTES 


A reserving of property with regard to a slave — say yx Ww: 
f one writes a deed granting all of his property to his slave except 
or a small part of his movable property, the slave is not eman- 
cipated. The Rashbam explains that this is because people refer 
o a slave as movable property, and therefore the exception may 
have referred to the slave. 


With regard to her marriage contract - 73913 byy: The Rash- 
bam explains that this refers to the halakha stated previously 
(see 132a—-132b). If one writes a deed granting all of his property 
o his sons, and he reserves any amount of land for his wife, it 
is assumed that she thereby releases the lien on her husband's 
property created by her marriage contract, and she forfeits pay- 
ment of her marriage contract. This does not apply if he leaves 
his wife nothing except movable property, because the lien of 
the marriage contract applies only to land, and therefore, if the 
woman is left nothing but movable property it is considered as if 
nothing were reserved for her, and she does not release the lien 
on her husband's property. 

Others explain that the Gemara here is referring to property 
hat one reserves for himself, apart from the property one grants 
o his sons and to his wife. If one reserves any amount of land 
or himself, it is assumed that his wife does not release the lien 
on her husband's property. Even if she does not object to the 
arrangement, one may assume that this is only because she 
relies on collecting payment of her marriage contract from the 
and that her husband reserves for himself. If he reserves only 
movable property for himself and his wife does not object to 
he arrangement, it is assumed that she releases her lien upon 
he property, since payment of the marriage contract is not col- 
ected from movable property (Rabbeinu Gershom Meor HaGola; 
Rambam; Tosafot Yeshanim). 
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Despite the fact that by rabbinic law payment of the marriage 
contract is not collected from movable property, the geonim 
instituted that it can be collected from movable property. The 
authorities disagree with regard to the ramifications of this ordi- 
nance in the case of one who grants all of his property to his 
sons and reserves any amount of property for his wife. Some 
authorities maintain that as a result of this ordinance, movable 
property is considered equivalent to land both with regard to the 
halakha that if one reserves any amount of movable property for 
his wife it is assumed that she releases the lien on her husband's 
property, and with regard to the halakha that if one reserves any 
amount of movable property for himself, it is assumed that his 
wife does not release the lien on her husband's property (Beit 
Yosef). Others maintain that despite this ordinance, if one reserves 
for his wife nothing except movable property, she does not forfei 
payment of her marriage contract. The reason for this is that the 
ordinance was enacted in order to enhance a woman's ability 
to collect payment of her marriage contract, not to weaken i 
(Meiri). Furthermore, in this case one cannot assume that the 
wife releases her lien on her husband's property (Darkhei Moshe). 


And can write a prosbol for it - diate opw sind: A prosbol 
is effective only if the debtor owns land. If the debtor does no 
own any land, the lender gives him an amount of land sufficien 
to grow a stalk of cabbage (Rambam). The early commentar- 
ies offer different explanations for this halakha. Rashi explains 
elsewhere that loans commonly involve a lien on land, and the 
Sages instituted the prosbol only for typical cases. Others explain 
that when the debtor possesses land it is considered as though 
the debt had already been collected, since land cannot be hid- 
den or removed, and therefore the debt is not abrogated by the 
Sabbatical Year (Tosefot Yom Tov). 
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Abaye raises an objection to Rav Yosef’s statement that the term 
any amount should be understood literally: And anywhere that 
the term: Any amount, is taught, does the amount not have a 
measure? But didn’t we learn in a mishna (Hullin 135a): Rabbi 
Dosa ben Harkinas says: When shearing five sheep, the sheared 
wool of each sheep, with the wool weighing one hundred dinars 
and half of one hundred dinars,’ i.e., one hundred and fifty dinars, 
renders the owner obligated in the mitzva to give the first sheared 
wool to the priests. And the Rabbis say: Five sheep, each of whose 
sheared wool yields wool weighing any amount." And we say: And 
how much is signified by the term: Any amount? Rav says: A total 
weight of one hundred dinars and half of one hundred dinars, 
provided that the one hundred and fifty dinars are divided equally 
between the five sheep." This indicates that the term any amount 
can denote a certain minimal amount. 


Rav Yosef replies: There, with regard to the first sheared wool, by 
right the mishna should not have taught the halakha with regard 
to any amount. But since the first tanna, Rabbi Dosa ben Harkinas, 
states a large measure, the Rabbis also state that they require a 
small measure, and therefore they call this measure any amount. 
But with regard to the gift of a person on his deathbed, the term any 
amount should be understood literally. 


§ It is obvious that if one said: I give my movable property” to 
so-and-so," then that person acquires all of his utensils, excluding 
his wheat and barley." If one said: I give all my movable property" 
to so-and-so, then that person acquires even the wheat and barley, 
and he acquires even the upper millstone, since it is occasionally 
removed from its place. He acquires all the property that is not land 
or houses, except for the lower millstone, which is never moved. 
If he said: I give everything that can be moved to so-and-so, that 
person acquires even the lower millstone, as it is possible to move 
it. 


A dilemma was raised before the Sages: Is the legal status of a 
Canaanite slave like that of land, or is his status like that of mov- 
able property?" Rav Aha, son of Rav Avya, said to Rav Ashi: 
Come and hear a proof from a mishna (68a): A landowner who 
sells the city has sold with it the houses, and the ditches and caves, 
and the bathhouses, and the olive presses and the irrigated fields, 
but not the movable property. But when the seller said to the 
buyer: I am selling it and everything that is in it, then even if there 
were animals or Canaanite slaves in the city, they are all sold. Rav 
Aha, son of Rav Avya, explains the proof: Granted, if you say that 
the legal status ofa Canaanite slave is like that of movable property, 
due to that reason he is not sold in the first case. But if you say 
that the legal status of a Canaanite slave is like that of land, why is 
he not sold with the city? 


Provided that the dinars are divided equally between the 


NOTES 
All my movable property — oben bs: Since the word all is 


five sheep — niwainn ww x: Each sheep must yield wool 
weighing no less ‘than thirty dinars. If a sheep yields less than 
this amount, it is not included among the five sheep (Rashbam; 
see Ritva). 


If one said, | give my movable property — oon ‘wax: The dis- 
cussion here applies both in the case of a person on his deathbed, 
whose statement effects the transfer of ownership without an act 
of acquisition, and in the case of a healthy person, who performs 
an act of acquisition (Rashbam). 


Excluding wheat and barley -ww norm D: Wheat and barley 
are not included when using the term movable property, since 
they are referred to as produce (Rabbeinu Yehonatan of Lunel; 
Ra’ah). 


unnecessary, it is regarded as an indication that he desires to 
expand the gift to include anything that can be considered mov- 
able property. 


Is the status of a slave like land or like movable property — 
"27 xdvbuns ix NYP TID x12: The early commentaries explain 
that with regard to matters of Torah law and matters of Torah 
terminology, the legal status of a Canaanite slave is like that of 
land. The discussion here pertains to the status of a Canaanite 
slave in common parlance. Since the intent of a document is 
interpreted according to the standard usage of the terms appear- 
ing in the document, it is necessary to ascertain which term is 
commonly used with regard to Canaanite slaves (see Rashbam 
and Tosafot). 


BACKGROUND 


Sheared wool one hundred dinars and half of one 
hundred dinars — D151 7312 maA Nitia: One hundred 
and fifty dinars is about 700 g. Nowadays sheep yield 
more wool than this. It seems that Rabbi Dosa was not 
stating the approximate yield of wool. Rather, his inten- 
tion was to establish a minimum standard below which 
the yield is not defined as sheared wool with regard to 
this halakha. 


HALAKHA 


Five sheep each of whose sheared wool yields any 
amount, etc. — 191471 ba ninia nibhr win: One is not 
obligated to separate the wool from the first sheared 
wool unless he owns at least five sheep. The total yield 
of their sheared wool must be no less than the weight 
of sixty sela, and each sheep must yield wool weighing 
at least twelve sela, in accordance with the Gemara’s 
conclusion in tractate Hullin (137a). If one of the sheep 
yields less than twelve sela the owner is exempt from 
separating the wool from the first sheared wool, even 
when the total yield weighs sixty sela (Rambam Sefer 
Zera’im, Hilkhot Bikkurim 10:13; Shulhan Arukh, Yoreh De‘a 
333:9). 


| give my movable property to so-and-so, etc. — 
3) xvod obun: If a person on his deathbed states 
that he gives his movable property to so-and-so, the 
recipient receives all of his utensils, but not his wheat 
or barley. The recipient also does not acquire the giver's 
merchandise (Sma). If he says: All my movable property 
shall be given to so-and-so, the recipient acquires all of 
his movable property, including his Canaanite slaves, 
which in this case are also considered movable prop- 
erty (see 128b). He does not acquire a lower millstone, 
which is set in the ground. If he says: Everything that 
can be moved shall be given to so-and-so, the recipient 
acquires even the lower millstone. This halakha also 
applies in the case of a healthy person who gives these 
gifts by means of an act of acquisition (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 11:12-14; Shulhan Arukh, 
Hoshen Mishpat 248:10 and Beur HaGra there). 
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Rav Ashi replied: Rather, what do you say? Do you maintain that 
his legal status is like that of movable property? If there is no 
difference in legal status between Canaanite slaves and movable 
property, what is the reason that the mishna emphasizes in the 
second case that even the Canaanite slaves are sold? Rather, what 
have you to say to explain this? One must explain that movable 
property that moves by itself is different from movable property 
that does not move by itself, and therefore one might have thought 
that although the sale includes movable property, Canaanite slaves 
are not included in the sale. In the same manner, even if you say 
that the legal status of a Canaanite slave is like that of land, land 
that moves is different from land that does not move. Therefore, 
the legal status of Canaanite slaves cannot be proved from this 
mishna. 


Ravina said to Rav Ashi: Come and hear a proof from a mishna 

(Pe'a 3:8): With regard to one who writes, i.e., gives via a document, 
all ofhis property to his Canaanite slave, the slave has been eman- 
cipated, but if he reserved for himself any amount of land, then 

he has not been emancipated, as perhaps he reserved the slave 

for himself as well. Rabbi Shimon says: He always becomes a 

freeman regardless of the wording of the document, even if the 

owner reserved land for himself, unless it says in the document: 
All of my property is given to so-and-so my slave, except for one 

ten-thousandth of it. 


And Rav Dimi bar Yosef says that Rabbi Elazar says: The Sages 
deemed movable property to be considered a significant reserv- 
ing of property for oneself with regard to a slave, so that the slave 
is not emancipated when the owner gives him all of his other 
property. But they did not deem movable property that one 
withheld from his sons and earmarked for his wife to be considered 
a significant reserving of property with regard to her marriage 
contract. And Rava said to Rav Nahman: What is the reason for 
this? Rav Nahman explained: A Canaanite slave is considered 
movable property, and reserving movable property is considered 
a significant reserving with regard to movable property. But 
a woman’s marriage contract is a document concerning land, 
since the payment of the marriage contract is collected from land, 
and reserving movable property is not considered a significant 
reserving with regard to land. Rav Nahman states that a Canaanite 
slave is considered movable property. 


Rav Ashi said to Ravina: The reason the slave is not emancipated 
if the master reserved part of the property for himself is not that 
the slave is included in the property that the owner reserved for 
himself. Rather, we teach this halakha as being due to the fact that 
the documentis not a bill of manumission that completely severs" 
the bond between the slave and the master. 


NOTES 


That it is not a bill of manumission that severs - m3 wt 
xw: The Torah refers to a woman's bill of divorce as a scroll of 
severance (see Deuteronomy 24:1), from which the Sages derive 
that it is valid only if it completely severs the bond between 
husband and wife. It is derived by means of a verbal analogy that 
this halakha applies to a slave's bill of manumission. 

The early authorities disagree with regard to the explanation 
of this Gemara. The Rashbam explains that a slave is not gener- 
ally considered movable property. But if the master reserves an 
unspecified part of the property for himself, the possibility still 
exists that he intends to reserve the slave as part of his movable 
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property, and therefore the bill does not completely sever the 
bond between the slave and the master. The Rashba explains 
that the flaw is in the wording of the phrase: All of my property 
is given to you except for one part of the property. The term 
property includes both the slave and that part of the property 
that the master reserves for himself, and therefore it does not 
constitute complete severance. Accordingly, if one writes in the 
bill of manumission: You shall acquire ownership of yourself and 
of all my property except for a certain field or a certain item, the 
slave is emancipated. 
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§ Rava says that Rav Nahman says: There are five types of 
gifts to which specific halakhot apply, but the halakhot do not 
apply until the owners write a deed granting all of their prop- 
erty to another without reserving anything for themselves, and 
they are as follows: The gift of a person on his deathbed," 
a gift to one’s Canaanite slave, a gift to one’s wife, a gift to 
one’s sons, and the gift of a woman who shelters her property 
from her prospective husband™ by transferring her property 
to another before her marriage. In this latter case the Sages 
instituted that ifher husband dies or divorces her she can reclaim 
the property. 


The Gemara explains each of these cases: In the case of a gift of 
a person on his deathbed, this is as we learned in the mishna 

(146b): With regard to a person on his deathbed who wrote a 

deed granting all of his property to others, and he reserved for 
himself any amount of land, his gift stands even if he subse- 
quently recovers. If he did not reserve for himself any amount 

of land, and he recovered, his gift does not stand, as the gift was 

conditional upon his death, since evidently he did not intend to 

leave himself without means of support if he survived. 


In the case of a gift to one’s slave, this is as we learned in a 
mishna (Pea 3:8): With regard to one who writes a deed grant- 
ing all of his property to his Canaanite slave, the slave has been 
emancipated, but if he reserved for himself any amount of land, 
then he has not been emancipated, as perhaps he reserved the 
slave for himself as well. 


In the case of a gift to one’s wife, this is as Rav Yehuda says that 

Shmuel says: One who writes a deed granting all of his prop- 
erty to his wife" renders her only a steward of his property, i.e., 
he intends only to place her in charge of the property and she 

does not acquire it. According to Rav Nahman, this applies only 
if he did not reserve any part of the property for himself. 


In the case of a gift to one’s sons, this is as we learned in a mishna 
(Pea 3:7): With regard to one who writes a deed granting all 
of his property to his sons, and he writes in the deed that 
he grants any amount of land to his wife, she forfeits payment 
of her marriage contract." If he reserves any amount of land 
for himself, his wife does not forfeit payment of her marriage 
contract. 


In the case of a gift of a woman who shelters her property from 
her intended husband, this is as the Master says: In the case of 
a woman who wishes to shelter her property from her prospec- 
tive husband, she must write a deed granting all of her property 
to another. If she reserves for herself any amount of property, 
she cannot reclaim the property if she is widowed or divorced. 


The Gemara concludes: With regard to all of these cases, reserv- 
ing movable property is considered a significant reserving of 
property, except with regard to a woman’s marriage contract. 
If one grants all of his property to his sons except for any amount 
of land, which he gives to his wife, and he reserves for himself 
only movable property, his wife forfeits payment ofher marriage 
contract, as nothing remains in the husband's possession from 
which she is entitled to collect payment. This is because the 
Sages instituted that the lien on the marriage contract is placed 
on land, and the Sages did not institute that the marriage 
contract can be collected from movable property. 


Ameimar said: With regard to movable property that is explic- 
itly written in the marriage contract as property from which 
the debt may be collected and is still extant, if the husband 
reserves this property for himself, this is considered a significant 
reserving of property, and his wife does not forfeit payment of 
her marriage contract. 


NOTES 


The gift of a person on his deathbed — yy3 23W: The Rosh 
writes that according to the statement of Rav Yehuda (149b), 
this case differs from the other cases cited here, as even if a 
person on his deathbed reserves for himself a part of his prop- 
erty, if he does not leave himself sufficient property to provide 
for his livelihood, his gift is valid (Tosefot HaRosh). The Rif writes 
that Rav Nahman disagrees with Rav Yehuda, and the halakha 
is in accordance with the opinion of Rav Nahman. 


Awoman who shelters her property from her prospective 
husband — nma: One does not generally transfer owner- 
ship of all of one’s property to another. Therefore, if a woman 
transfers ownership of all of her property to another prior to 
her marriage, one may assume that she does so only in order 
to prevent her husband from acquiring ownership of the 
property, and she does not intend to fully relinquish her rights 
to the property. Consequently, the Sages instituted that if her 
husband dies or divorces her she may reclaim the property. If 
she retains ownership of part of her property, this assumption 
does not apply and she cannot reclaim the property if she is 
widowed or divorced. 


She forfeits payment of her marriage contract - 714% 
anana: This halakha is discussed in detail earlier in the trac- 
tate (see 132a—132b). If one writes a deed granting all of his 
property to his sons except for any amount of land that he 
grants to his wife, and she does not object to the arrange- 
ment, it is assumed that she thereby releases the lien on her 
husband's property created by her marriage contract, and she 
forfeits her right to receive the payment of the marriage con- 
tract. If her husband reserves any amount of land for himself, 
one cannot assume that her acquiescence signifies that she 
releases the lien on her husband's property. Even if she does 
not object to the arrangement, this might be because she 
relies on collecting the payment of her marriage contract from 
the land that her husband reserves for himself. Consequently, 
she does not forfeit payment of her marriage contract. Pay- 
ment of the marriage contract is not collected from movable 
property, and therefore, in a case where the husband reserves 
only movable property for himself, this possibility does not 
apply, and if the wife does not object to the arrangement, it 
is assumed that she releases the lien on her husband's land. 


HALAKHA 


Awoman who shelters her property from her prospective 
husband - nman: If a woman writes a deed prior to her 
marriage granting all of her property to another and she is 
subsequently widowed or divorced, the gift is nullified. This is 
because it is assumed that she gave the gift only in order to 
shelter the property from her husband. If she explicitly writes 
that the gift is absolute and will never revert to her, the gift is 
not nullified (Maggid Mishne, citing Ri Migash). If she reserves 
any of the property for herself, even movable property (Mag- 
gid Mishne), her gift is valid, and if she is later divorced, owner- 
ship of the property does not revert to her. If she dies during 
her husband's lifetime, the recipient acquires the property 
irrevocably (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
6:12 and Sefer Nashim, Hilkhot Ishut 22:9; Shulhan Arukh, Even 
HaEzer 90:7, and see Hoshen Mishpat 99:6). 


One who writes all of his property to his wife, etc. - ania 
^3) inwy pads: Ifa person on his deathbed writes a deed 
granting all of his property to his wife, he has rendered her a 
steward in charge of the property for his heirs. According to 
the Rambam, this is the halakha even if an act of acquisition 
was performed. Other authorities disagree. If he left any part 
of his property for his heirs, whether land or movable property, 
the wife acquires the property that he gave her (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 6:4; Shulhan Arukh, Even 
HaEzer 107:1 and Hoshen Mishpat 246:7, 12). 
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NOTES =—————————_ 
My property shall go to so-and-so — Kaha) D): Rabbeinu 


Gershom Meor HaGola explains that the discussion here per- 


tains to the gift of a person on his deathbed (see Rashba). The 
Rashbam writes that it also pertains to the gift of a healthy 
person that is acquired by means of an act of acquisition. The 
Rashbam notes further that these halakhot apply not only 
with regard to the specific term property [nekhes], but also 
to any similar term denoting property, whether in Hebrew or 
in other languages. 


As this incident involving Rav Pappa - x33 377 x71 93: This 
incident illustrates the fact that although money cannot be 
acquired by symbolic exchange, and it differs in this regard 
from movable property, it can be acquired by means of the 
acquisition of land (Rashbam). 


Acquire this field on behalf of so-and-so and write the 
deed for him, etc. -^3 WWI my $2031 m TWI: 
This statement separates the acquisition of the field from the 
writing of the deed. Consequently, if the deed has not yet 
been received the seller can retract his decision to provide 
the buyer with a deed. Once an act of acquisition has been 
performed, the buyer acquires the field, and the seller cannot 
cancel the sale. 


HALAKHA 


My property shall go to so-and-so — K2 13): Ifa person 
on his deathbed says: My property shall go to so-and-so, the 


recipient receives all of his movable property, land, garments, 


money, and deeds (see Lehem Mishne). The principle is that 
the term property includes anything that one would sell 


when in need of money in ordinary circumstances (Ram- 


bam Sefer Kinyan, Hilkhot Zekhiya UMattana 11:15; Shulhan 
Arukh, Hoshen Mishpat 248:1, and see Sma there, and see 
66:4, 248:13). 


LANGUAGE 
Money [zuzei] — tt: A zuz is one dinar. The source of this term 
is unclear, although the midrash explains homiletically that it 
is connected to the meaning of the word zuz, which means 


move. It teaches: Why are they called zuzim? Since they move, 
i.e., they are transferred, from one person to another (Bemid- 


bar Rabba). 


Perek IX 
Daf151 Amuda 


NOTES 


The deed is acquired — ew mapa: Since the deed is already 
written for the buyer, even if the seller does not deliver it to 
him, the buyer acquires it together with the property. 
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§ If one said: My property shall go to so-and-so," anything 
that is referred to as property is included in the gift. A Canaanite 
slave is called property, as we learned in a mishna (Pea 3:8): 
With regard to one who writes, i.e., gives via a document, all 
of his property to his Canaanite slave, the slave has been eman- 
cipated. Land is called property, as we learned in a mishna 
(Kiddushin 26a): Property that serves as a guarantee, i.e., land, 
can be acquired by means of money, by means of a deed, or by 
taking possession of it. A cloak, as well as other garments and 
movable property, is called property, as we learned in that same 
mishna: And property that does not serve as a guarantee, i.e., 
movable property, can be acquired only by pulling. 


Money [zuzei]' is called property, as we learned in that same 

mishna: And property that does not serve as a guarantee can 

be acquired together with property that serves as a guarantee 

by means of money, by means of a deed, or by taking posses- 
sion of it. Money is among the types of property that can be 

acquired by means of the acquisition of land, as is evident from 

this incident involving Rav Pappa," who had twelve thousand 

dinars loaned to the people of Bei Hozai. Rav Pappa transferred 

ownership of the money to Rav Shmuel bar Aha, who was 

traveling to Bei Hozai, by means of transferring ownership of 
the threshold of his house, so that Rav Shmuel bar Aha could 

collect the money. When Rav Shmuel bar Aha came back with 

the money, Rav Pappa was so pleased that he went out as far as 

Tavakh to meet him. 


A deed is called property, as Rabba bar Yitzhak says: There 
are two types of deeds with regard to the acquisition of land. If 
one said to the witnesses: Acquire this field on behalf of so- 
and-so and write the deed for him" as proof of the sale, the giver 
can retract the deed but he cannot retract the transfer of owner- 
ship of the field once the other party has taken possession of it. 
If one said: Acquire this field on behalf of so-and-so on the 
condition that you write the deed for him, the giver can retract 
both the deed and the transfer of the field, as he stipulated 
that the acquisition of the field is dependent on the writing of 
the deed. 


And Rav Hiyya bar Avin says that Rav Huna says: There are 
three types of deeds. Two are those that we stated above, and 
the other is as follows: If the seller wrote the deed in advance 
and kept it until the buyer would come and pay him. The Gemara 
adds parenthetically: This is like that halakha that we learned 
in a mishna (167b): 


Ascribe may write a deed of sale for the seller of property at the 

seller's request, even if the buyer is not with him when he pres- 
ents his request, as the deed obligates only the seller. In this case, 
once this one, the buyer, has taken possession of the land, the 

deed is acquired," wherever it is. And this is as it is stated in the 

mishna that we learned (Kiddushin 26a): Property that does 

not serve as a guarantee can be acquired together with the 

property that serves as a guarantee by means of money, by 
means of a deed, or by taking possession of it. One can learn 

from this that a deed is included in the term: Property that does 

not serve as a guarantee. 
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An animalis called property, as we learned in a mishna (Shekalim 
12a): In a case of one who consecrated his property, and on the 
property there were animals" fit to be sacrificed upon the altar, 
male animals are sacrificed as burnt-offerings, and female animals 
are sold for the purpose of being sacrificed as peace-offerings. 
Birds are called property, as we learned in a mishna (Shekalim 
12a): In a case of one who consecrated his property, and on the 
property there were items that were fit to be sacrificed upon the 
altar, e.g., wines, oils, and birds," Rabbi Eliezer says: They are 
sold for the needs of that kind of item, i.e., to individuals who will 
use them as such. 


Phylacteries are called property," as we learned in a mishna (Ara- 
khin 23b): With regard to one who consecrates his property, the 
value of his phylacteries is assessed for him" and he redeems 
them by paying their value to the Temple treasury. A dilemma was 
raised before the Sages: With regard to a Torah scroll," what is 
the halakha? Is it considered property or not? Does one say that 
since it is not sold, as it is prohibited to sell a Torah scroll," it is 
therefore not considered property? Or perhaps one says that since 
it may be sold in order to enable one to study Torah or to marry 
a woman, it is considered property. The Gemara concludes: The 
dilemma shall stand unresolved. 


§ The Gemara presents a mnemonic? for the series of incidents 
stated below: Zutra, the mother, of Amram, from two sisters, Rav 
Tovi, and Rav Dimi and Rav Yosef. 


The mother of Rav Zutra bar Toviyya wrote a deed granting her 
property to Rav Zutra bar Toviyya, explaining that she was doing 
so because she wanted to get married to Rav Zevid,’ and she 
did not want him to acquire her property. She married Rav Zevid, 
and he divorced her. She came before Rav Beivai bar Abaye? to 
claim her property from her son. Rav Beivai said: She transferred 
her property because she wanted to get married, and she married. 
Since her intentions were fulfilled, even though she subsequently 
was divorced, the gift is a valid gift. 


HALAKHA 


One who consecrated his property and on it there were animals — 
TAJA [71a ANN VoD WPM: If one consecrates all of his property 
without specifying whether it is consecrated for the altar or for 
Temple maintenance, and included in his property are unblemished 
animals fit for sacrificing on the altar, the male animals are sold to 
those who need to sacrifice burnt-offerings and the buyers then 
sacrifice them as burnt-offerings. The female animals are sold to 
those who need to sacrifice peace-offerings, and the buyers then 
sacrifice them as peace-offerings. The money received for them is 
allocated for Temple maintenance (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 5:7). 


One who consecrated...wines, oils, and birds, etc. — wpa 
nisin Daw Nin: If one consecrates all of his property without 
specifying ‘whether it is consecrated forthe altar or for Temple main- 
tenance, and included in his property are wines, oils, fine flour, and 
birds, those items that are fit to be sacrificed on the altar should be 
sold to people who are required to bring offerings of that kind, and 
the buyers then sacrifice them accordingly. The proceeds of the sale 
are used to purchase male animals, which are sacrificed as burnt- 
offerings (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 5:8). 


An animal is called property...phylacteries are called property, 
etc. - 15) DD YIP pon. DDI MIT: Ifa person on his 
deathbed said: My property shall go to so- and-so, his domesti- 
cated and undomesticated animals (Tur), his birds, and even his 
phylacteries are all included in the term property. The principle is 
that the term property includes anything that is typically sold and 
that is permitted for one to sell when one requires money (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 11:15; Shulhan Arukh, Hoshen 
Mishpat 248:n, and see Sma there). 


One who consecrates his property, the value of his phylacteries 
is assessed for him — phon b pwn PDD) wpa: If one conse- 
crates or dedicates to the Temple all of his property, everything he 
owns is collected by the Temple treasury, even his phylacteries. The 
value of his phylacteries is assessed and he then redeems them 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 6:3, and see 
Radbaz there). 


Torah scroll — mya 9p: If a person on his deathbed says: My prop- 
erty shall go to so-and-so, and among his possessions is a Torah 
scroll, it is uncertain whether or not the Torah scroll is included 
in the term property. Therefore, the recipient does not receive it. 
But if he seizes possession of it, it is not appropriated from him, in 
accordance with the halakha with regard to all unresolved dilemmas 
in the Talmud. Other sacred books are included in the term property 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 11:15; Shulhan Arukh, 
Hoshen Mishpat 248:1, 12). 


A Torah scroll...as it is prohibited to sell it - nog... min 19D 
maah: One may not sell a Torah scroll that is designated for public 
reading (Shakh), even if he has numerous Torah scrolls. It is pro- 
hibited to sell it even if he barely has enough to eat (Rema). One 
may not sell an old Torah scroll even in order to purchase a new 
one (see Shakh). It is permitted to sell a Torah scroll only in order 
to finance Torah study, to marry a woman, to redeem captives, to 
provide for Torah students, or to marry off orphans (Rambam Sefer 
Ahava, Hilkhot Sefer Torah 10:2; Shulhan Arukh, Orah Hayyim 153:6 
and Yoreh De'a 270:1). 


e publisher 


BACKGROUND 


Mnemonic - p29: The Talmud was studied orally 
for many generations, and therefore mnemonic 
devices were employed in order to help students 
remember a series of halakhot and the order in 
which they were taught. 


PERSONALITIES 


Rav Zevid - 7931 37: Rav Zevid was a fifth-generation 
Babylonian amora. He was a preeminent disciple of 
Abaye and Rava, and he cites numerous statements 
of theirs. It appears that he devoted considerable 
time to explaining the baraitot taught in Rabbi 
Oshaya’s study hall. After Rava’s death his yeshiva 
was divided, and Rav Zevid succeeded Rav Hama 
as head of the Pumbedita branch, a position which 
he held for about ten years. It is recorded that he 
was poisoned by servants of the Exilarch because 
they were upset by his stringent halakhic rulings 
(Avoda Zara 38b). 


Rav Beivai bar Abaye - "a 33 +93 27: Rav Beivai 
was a fifth-generation Babylonian amora. Presum- 
ably, he was the son of Abaye, Rava's friend and 
colleague. There is no available information with 
regard to the identity of his teachers, although 
he probably studied with his father and the other 
Sages of the previous generation. He engaged in 
halakhic discussions primarily with Rav Pappa and 
Rav Huna, son of Rav Yehoshua. Apparently, he 
ived in Pumbedita and worked with his father as 
a farmer. His statements appear throughout the 
Talmud, although he never headed his own yeshiva. 
Rav Beivai engaged in the study of esoterica, and 
many of his statements in that field of study are 
ound in the Talmud. 
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PERSONALITIES 


Rami bar Hama - xan 32 %27: The name Rami is an abbre- 
viated form of Rav Ami. Rami bar Hama was an important 
Babylonian amora of the fourth generation. In his youth 
he was already considered the outstanding disciple of 
Rav Hisda, and he and his brother, Rav Ukva bar Hama, 
married the daughters of Rav Hisda. Rami bar Hama also 
studied in the academies of Rav Nahman and Rav Sheshet, 
even engaging them in halakhic debate. He was known 
or his sharp intellect and his masterful memory of the 
oral tradition. He sought to resolve any dilemma posed to 
him by employing logical reasoning rather than by citing 
mishnayot and baraitot, in contrast to the approach of his 
eacher, Rav Sheshet. Rami bar Hama maintained a close 
relationship with his younger friend and colleague Rava, 
and after his death Rava married his widow. 
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Rav Huna, son of Rav Yehoshua, said to Rav Beivai: Is it 
because you come from a line of truncated [mula’ei] people," 
from the house of the High Priest Eli, whose descendants were 
condemned to premature death (see 1 Samuel 2:31), that you 
say truncated [mulyata] and unsound matters? Even according 
to the one who says that the deed ofa woman who shelters her 
property from her intended husband effects acquisition,’ and 
the woman cannot reclaim the property, this matter applies 
where she did not reveal her intentions in transferring owner- 
ship of her property. But here, she revealed her intentions that 
she transferred the property because she wanted to marry; and 
she married, but was divorced. Therefore, since she is no longer 
married, she can reclaim the property. 


The mother of Rami bar Hama wrote a deed in the evening 
granting her property to Rami bar Hama.’ In the morning of 
the following day, she wrote a deed granting her property to his 
brother, Rav Ukva bar Hama. Rami bar Hama came before Rav 
Sheshet, who established him as the owner of the property, as 
the deed transferring the property to him preceded the gift to 
his brother. Rav Ukva bar Hama came before Rav Nahman, 
who established him as the owner of the property. 


Rav Sheshet came before Rav Nahman and said to him: What 
is the reason that the Master established Rav Ukva bar Hama 
as the owner of the property? If it is because she retracted her 
gift, but didn’t she die? Since the gift ofa person on his deathbed 
is considered valid, Rami bar Hama already acquired the prop- 
erty in the evening. Rav Nahman said to Rav Sheshet: This is 
what Shmuel says: With regard to the gift of a person on his 
deathbed, in any case where he could retract his gift ifhe were 
to recover," i.e., ifhe transferred ownership of all of his property, 
even if he does not recover, he can retract his gift. 


NOTES 


You come from truncated [mulai] people - banana ny: 
Various explanations have been offered for this expression, 
which appears in several places with regard to Rav Beivai bar 
Abaye. Rabbeinu Gershom Meor HaGola says that the term 
mulaei means truncated, as Eli's descendants were condemned 
to die prematurely. Elsewhere, Rashi explains that mulaéi is 
related to umlalim, miserable ones. Alternatively, he suggests 
that mulaéi is related to ba‘alei mumim, blemished ones or 
hunchbacks. The Rashbam and Tosafot assert that the descen- 
dants of Eli were called mulaei because they came from a place 
called Mamla. The geonim understand that the expression is 
derived from the root mem, lamed, alef, which means full, and 
refers to a person of distinction. According to this interpretation, 
Rav Huna retorted that because he comes from a distinguished 
family, Rav Beivai permits himself to speak haughtily, without 
examining his words carefully (Arukh). 


In any case where he could retract his gift if he were to 
recover, etc. — 151 NIN Tay yyh: A person on his deathbed 
who gives his property to another can retract his gift, either par- 
tially or completely, whether in order to retain it for himself or to 
give the gift to another. The Rema adds that with regard to a gift 
of part of one’s property, this halakha applies only if he specifies 
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HALAKHA 


According to the one who says that the deed of a woman 
who shelters her property effects acquisition - v2% xab 
9p nman: This is subject to a tannaitic dispute (see Rashbam 
and Ketubot 79a). Tosafot explain that the dispute concerns a 
case where a woman transferred ownership of only a portion 
of her property, in which case it is possible that she intended 
to irrevocably give it away and did not expect it to be returned 
in the future. If she transferred ownership of all of her prop- 
erty, all agree that the recipient does not acquire ownership. 
The early commentaries note that according to the Gemara's 
conclusion, even if the woman did not explicitly state her rea- 
sons for transferring ownership of the property, she can retract 
the gift if her husband dies or divorces her. If she stated that the 
gift shall always belong to the recipient, she cannot retract the 
gift (Ri Migash; Ramah). 


that the gift is the gift of a person on his deathbed. If the gift is 
acquired by means of an act of acquisition, he cannot retract the 
gift, neither part of the gift nor all of the gift, neither in order to 
retain it for himself nor to transfer it to another (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 9:15; Shulhan Arukh, Hoshen 
Mishpat 250:13, and see Sma there). 
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Rav Sheshet responded: Say that Shmuel said that he can retract 
his gift if he wants to retain the property for himself, but if he 
wants to retract his gift in order to give it to another, did he also 
say that he can do so? Rav Nahman said to Rav Sheshet: Shmuel 
explicitly said that he can retract his gift both in order to retain 
the property for himself and to grant it to another. 


The mother of Rav Amram the Pious’ had a bundle [meloga]' 
of promissory notes. When she was dying, she said: Let these 
promissory notes be for Amram, my son. His brothers came 
before Rav Nahman. They said to Rav Nahman: But Rav Amram 
did not pull" the bundle of documents, and since an act of acquisi- 
tion was not performed he did not acquire them. Rav Nahman 
said to them: An act of acquisition was not required, because the 
statement ofa person on his deathbed is considered as written 
and as though the documents were delivered" to the recipient. 


The sister of Rav Tovi bar Rav Mattana’ wrote a deed in the 
morning granting her property to Rav Tovi bar Rav Mattana. In 
the evening another brother, Rav Ahadvoi bar Rav Mattana, 
came and cried to her. Rav Ahadvoi said to her: Now people will 
say that you gave your property to Rav Tovi because this Master, 
Rav Tovi, is a Torah scholar, and that Master, Rav Ahadvoiy, is 
not a Torah scholar. She wrote a deed granting the property 
to him. Rav Tovi came before Rav Nahman. Rav Nahman said 
to Rav Tovi: This is what Shmuel says: With regard to the gift 
of a person on his deathbed, in any case where he could retract 
his gift if he were to recover, even if he does not recover, he 
can retract his gift, and therefore the property belongs to Rav 
Ahadvoi. 


The sister of Rav Dimi bar Yosef had a tract of land in an orchard. 


Whenever she was sick and thought that she was dying, she 
would transfer ownership of the orchard to Rav Dimi, 


PERSONALITIES 


Rav Amram the Pious — xton ayay 37: Rav Amram the Pious 
was a Babylonian amora of the third generation. It is unclear 
whether he should be identified as Rav Amram, who appears 
in the Talmud as Rav Amram without the appellation the Pious. 
He apparently served as a judge in his town and as the halakhic 
authority for the house of the Exilarch. He was meticulous in the 
mitzva of attaching sky blue wool to his ritual fringes. He may have 
sold sky blue wool to the public, which is a trade that requires a 
high level of credibility. 


But Rav Amram did not pull - wi xb xm: The Ritva notes that 
this term is inaccurate, as the sale of promissory notes is effected 
by the formal act of lifting or passing and not by the formal act of 
pulling. In any event, the brothers’ claim is clear: Rav Amram did 
not perform an act of acquisition, and therefore the gift is invalid. 
The Rashba writes that according to the halakha, the content 
of a promissory note is not acquired by merely transferring the 


A bundle of promissory notes...the statement of a person 
on his deathbed is considered as written and as delivered - 
WaT PP VOD) PHN ya Dv WIT.. KWT Kaibn: If a person 
on his deathbed says: Let this promissory note concerning the 
debt owed to me by so-and-so be given to another, the recipient 
acquires the right to collect the debt stated in the promissory 
note. The recipient acquires the debt even though the giver did 


NOTES 


HALAKHA 


Rav Tovi bar Rav Mattana — man 31.74 3v 27: Rav Tovi bar Rav 
Mattana was a Babylonian amora of the fourth generation. The 
incident recounted here apparently occurred in his youth. He 
is later mentioned as an important Sage, whose statements are 
cited by Rav Yosef and with whom Rav Yosef engages in halakhic 
discourse. He was apparently a judge in his town. Of his brother, 
Rav Ahadvoi, nothing is known beyond the incident recounted 
here, apart from a single halakhic statement. This would explain 
why he wept before his sister: Compared to his more important 
brother, people would not regard him as a Torah scholar. 


document (see 77a). Therefore, even a person on his deathbed 
must state that he transfers the promissory note together with 
all liens pertaining to it. This is because the rabbinic ordinance 
eliminates only the necessity to perform an act of acquisition, 
but not the requirement to state what is included in the gift. The 
Rambam disagrees with the Rashba on this matter. 


not state that he transfers the promissory note together with all 
liens pertaining to it (Shakh), and the recipient acquires it even if 
he did not perform an act of acquisition. This is because the state- 
ment of a person on his deathbed is considered as written and as 
though the document were delivered to the recipient (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 10:2; Shulhan Arukh, Hoshen 
Mishpat 253:20, and see 66:42). 


LANGUAGE 
Bundle [meloga] - xan: Apparently from the Greek 
wodydc, molgos, which in a certain dialect refers to a 
leather bag used to hold various items. The etymology 
of this word is unclear. 
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Perek IX 
Daf151 Amud b 


LANGUAGE 


Thorn [sileva] - xin: Similar to the term sol in mishnaic 
Hebrew, this word may be related to the biblical term 
salon, which also means a thorn (see Ezekiel 2:6, 28:24). A 
similar Arabic term, ets, sulla’, means the thorn of a palm 
tree. These are the small leaves on the palm branches that 
become hard and thorny over time and that cause great pain 
if one is pricked with one. 


Pitchers [bukei] — 9713: Probably derived from the Greek 
Pixos, bikos, which is also a kind of container used for drink- 
ing. The phrase: Do not hang empty pitchers, may refer to 
the practice of hanging empty pitchers on trees in order to 
scare away birds. 


HALAKHA 


One who issues directives due to imminent death — myn 
mina mana: Ifa person on his deathbed bestows a gift and 
states that the bestowal of the gift is due to his expecta- 
tion of his imminent death, even if he reserves part of his 
property for himself, the gift is acquired upon his death by 
means of the verbal instruction and an act of acquisition is 
not required. If he recovers, he can retract the gift even if he 
transferred part of his property and reserved part of it for 
himself. This halakha applies even if he does not explicitly 
state that he is bestowing the gift due to his expectation of 
his imminent death, but it appears from the manner of his 
speech that he is bestowing the gift due to his expectation 
of his imminent death, e.g., if he laments his impending 
demise. According to some authorities, this halakha applies 
even if he merely mentions the matter of death in his state- 
ment (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:23; 
Shulhan Arukh, Hoshen Mishpat 250:7). 


A gift of a person on his deathbed that includes only a 

part of his property, etc. — 3) n¥pa yr Daw NN: Ifa 

person on his deathbed gives part of his property to another, 
the legal status of his gift is equivalent to that of the gift of a 

healthy person, and it requires an act of acquisition. There- 
fore, even if he recovers, if an act of acquisition has been 

performed he cannot retract the gift. If an act of acquisition 

is not performed the gift is not valid, even if he subsequently 
dies (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:15; 

Shulhan Arukh, Hoshen Mishpat 250:4). 
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He went and reserved part of it and acquired the rest from 
her = Ayn ap Aw Dry: This doubly reinforced the trans- 
action, as the gift now had the status of a gift of a person on 
his deathbed of only a part of the giver's property, and an act 
of acquisition was performed. 


Woe that woman is dying — KOA JI AN XPT: The 
Rashbam explains that she exclaimed: Woe is me that | am 
dying and will not see my brother again before my death. 
Rabbeinu Gershom Meor HaGola explains that she said this 
because she was so sick that she thought she was going 
o die, and therefore she wished to transfer her property to 
her brother. 


One who issues directives due to imminent death - my1 
nma Mana: The definition of a person on his deathbed 
includes any sick person who is bedridden and too weak to 
leave his home (see 154a). If such a person did not transfer all 
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and when she recovered she would retract her gift. On one 
occasion she was sick. She sent a message to Rav Dimi: Come 
and acquire my property. He sent a message back to her: Ido not 
want to come. She sent a message to him: Come and acquire my 
property in any manner that you want. He went and reserved 
for her part of the orchard, and he acquired the rest of the property 
from her" with an act of acquisition. When she recovered she 
retracted the gift. 


She came before Rav Nahman to reclaim it. Rav Nahman sent a 
message to Rav Dimi: Come to court. Rav Dimi did not come. He 
said: What reason is there for me to come? Didn’t I reserve part 
of the property for her, and I acquired the rest of the property 
from her with an act of acquisition? Therefore, the acquisition is 
complete. Rav Nahman sent a message to Rav Dimi: If you do 
not come, I will strike you with a thorn [besileva]' that does 
not draw blood, i.e., I will excommunicate you. 


Inquiring into the matter, Rav Nahman said to the witnesses: How 
did the act of transferring the property take place? The witnesses 
said to Rav Nahman: This is what she said: Woe, that woman is 
dying!" Rav Nahman said to them: If so, this is a case of one who 
issues directives with regard to his property due to his expectation 
of his imminent death."" And one who issues directives due to 
his expectation of his imminent death can retract his gift even 
if he did not transfer all of his property, as he evidently granted 
the gift only because he expected to die. 


§ It was stated that the amora’im disagreed with regard to a gift 
of a person on his deathbed that includes only a part of his 
property." The Sages said the following before Rava in the name 
of Mar Zutra, son of Rav Nahman, who said it in the name of 
Rav Nahman: This type of gift is in some respects like the gift of 
a healthy person, and in other respects it is like the gift of a per- 
son on his deathbed. It is like the gift of a healthy person, as, if 
he recovers he cannot retract it, as stated in the mishna. And it is 
like the gift of a person on his deathbed, as it does not require 
an act of acquisition.’ Rather, it is acquired by means of verbal 
instruction alone. 


Rava said to the Sages: Did I not say to you: Do not hang empty 
pitchers [bukei]! upon Rav Nahman, i.e., do not attribute incor- 
rect statements to him? This is what Rav Nahman says: A gift of 
a person on his deathbed that includes only a part of his property 
is like the gift of a healthy person and requires an act of acquisi- 
tion. If an act of acquisition is not performed, the acquisition of 
the gift is not effective even if the owner dies. 


NOTES 


of his property, his gift is not considered the gift of a person 
on his deathbed. In addition, if one’s words indicate that he 
believes he is dying, he is considered one who issues direc- 
tives due to his expectation of his imminent death, and any 
gift that he bestows has the status of the gift of a person on 
his deathbed. 

Rav Shmuel ben Hofni Gaon writes that whenever the sick 
person mentions his death his gift is considered the gift of one 
who issues directives due to his expectation of his imminent 
death. Some early commentaries write that according to the 
Jerusalem Talmud, during the first three days of sickness, the 
sick person is considered a person on his deathbed, whereas 
beyond that time, he is considered one who issues directives 
due to his expectation of his imminent death, even if he does 
not mention his death. One who suddenly becomes danger- 
ously ill is also assumed to be instructing his household due 
to his expectation of his imminent death (see Tur, citing Sefer 


Halttur and Rosh). According to the Rif and the Rambam, if 
one who departs on a long journey by caravan or by sea first 
transfers his property, he also has the status of one who issues 
directives due to his expectation of his imminent death, as he 
transfers his property only out of fear that he will not return 
from the journey. Other early commentaries disagree (Tosafot; 
Rabbeinu Yona). 


And it is like the gift of a person on his deathbed as it does 
not require acquisition — KYI xb yn Dv D NTIN 
Pap: The reasoning behind this opinion is that the Sages insti- 
tuted that the gift of a person on his deathbed is valid lest his 
anxiety that his wishes will not be carried out cause him grief 
and exacerbate his poor physical state (147b). Therefore, there is 
no reason to differentiate between a case where he transferred 
all of his property and a case where he transferred only part of 
his property (Ra‘avad). 
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Rava raised an objection to Rav Nahman from the mishna (146b): 
If he reserved for himself any amount of land, his gift stands. 
What, is it not referring even to a case where the gift was not 
acquired from him by means of an act of acquisition? No, it 
is referring to a case where the gift was acquired from him by 
means of an act of acquisition. Rava asks: If that is so, say the 
last clause of the mishna: If he did not reserve for himself any 
amount of land, and he recovered, his gift does not stand. And if 
the mishna is referring to a case where the gift was acquired from 
him by means ofan act of acquisition, why does his gift not stand? 


Rav Nahman said to Rava: This is what Shmuel says: With regard 
to a person on his deathbed who wrote a deed granting all of 
his property to others without reserving anything for himself, 
even though the gift was acquired from his possession by means 
of an act of acquisition," ifhe recovers, he can retract his gift. The 
reason for this is that it is known that he was issuing directives 
with regard to his property only due to his expectation of his 
imminent death. 


Rav Mesharshiyya raised an objection to Rava: There was an 
incident involving the mother of the sons of Rokhel, who was 
sick, and she said: My brooch [keveinati]' shall be given to my 
daughter, and it is valued at twelve hundred dinars. And this 
woman subsequently died, and the Sages upheld her statement 
even though the gift included only a part ofher property and an act 
of acquisition was not performed. Rava replied: That incident is 
different, as the case there is referring to one who issues directives 
due to his expectation of his imminent death. 


Ravina raised an objection to Rava from a mishna (Gittin 13a): In 
the case of one who says: Give this bill of divorce to my wife," or: 
Give this bill of manumission to my slave," and then he dies, one 
should not give it after his death. But if one says: Give one hun- 
dred dinars to so-and-so, and then he died," one does give the 
recipient the money after his death. This indicates that a gift of a 
person on his deathbed that includes only a part of his property 
does not require an act of acquisition. 


And from where can one learn that the money was not acquired 
from him by means of an act of acquisition? This is learned from 
the fact that this halakha was juxtaposed to the halakha with regard 
to a bill of divorce, indicating that this case is similar to a bill of 
divorce. Just as a bill of divorce is not subject to the standard 
halakhot of an act of acquisition, so too, in this case of the gift 
of one hundred dinars, the mishna is referring to a case where 
the money was not acquired from him by means of an act of 
acquisition. Rava replied: There, too, the mishna is referring to 
one who issues directives with regard to his property due to his 
imminent death. 


Rav Huna, son of Rav Yehoshua, said: The gift of one who issues 
directives with regard to his property due to his expectation of 
his imminent death generally requires an act of acquisition." 
And when it is taught in these baraitot that an act of acquisition 
is not required, the baraitot are referring to one who divides all 
of his property between different recipients, as in that case, the 
Sages accorded the gift the legal status of a gift of a person on 
his deathbed. 


The Gemara concludes: And the halakha is that a gift of a person 
on his deathbed that includes only a part of his property requires 
an act of acquisition; otherwise it is invalid even though he sub- 
sequently died, and the gift is inherited by his heirs instead. The 
gift of one who issues directives with regard to his property due 
to his expectation of his imminent death does not require an act 
of acquisition. And this applies only when he subsequently died. 
Ifhe recovered, he can retract his gift even though it was acquired 
from him by means of an act of acquisition. 
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HALAKHA 


Even though it was acquired from his possession by 
an act of acquisition, etc. — ^31 iT upw roby ax: Ifa 
person on his deathbed writes a deed granting all of 
his property to others and reserves nothing for himself, 
if he subsequently recovers completely the gift is null 
and void, even if an act of acquisition was performed. 
If he granted all of his property to others and also 
forgave a debt, if he recovers, the debt is not forgiven 
(Sma). If he stipulates when bestowing the gift that 
he will not be able to retract it, he can still retract it if 
he recovers, unless it is acquired from him by means 
of an act of acquisition (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 8:14, 9:16; Shulhan Arukh, Hoshen 
Mishpat 250:2, and in the comment of Rema). 


Give this bill of divorce to my wife - md mr pain: 
If one sends a bill of divorce to his wife and it enters 
her possession after his death, she is not divorced, as 
a bill of divorce is not valid after the husband's death 
(Shulhan Arukh, Even HaEzer 141:58). 


Or give this bill of manumission to my slave - www 
"ay mt wanw: If one instructs another to give a bill 
of manumission to his slave, the slave is not emanci- 
pated until the bill comes into the slave's possession. 
Therefore, it should not be given to him after the death 
of his master. The Rema adds that some authorities say 
that if the master gives the bill of manumission to an 
agent and says: Give this bill to my slave, it is consid- 
ered as though he had said: Acquire it on his behalf, 
and the slave is immediately emancipated (Rambam 
Sefer Kinyan, Hilkhot Avadim 6:1; Shulhan Arukh, Yoreh 
De‘a 267:76). 


If one says, give one hundred dinars to so-and-so, 
and he died, etc. - 151 701 niba mya sam: Ifa person 
on his deathbed says: Give one hundred dinars to so- 
and-so, it is given in accordance with his instructions, 
whether he specifies or does not specify which one 
hundred dinars he is referring to. This applies in the 
case of one who issues directives with regard to his 
property due to his expectation of imminent death 
and in the case of one who transfers ownership of all 
of his property, dividing it between numerous people 
and stating that so-and-so should receive one hun- 
dred dinars. 

If a person on his deathbed does not transfer all 
of his property, but only grants a certain individual 
one hundred dinars without specifying which dinars, 
his gift has the legal status of the gift of a person on 
his deathbed that includes only a part of the giver's 
property. Such a gift can be acquired only by an act 
of acquisition, and only if the giver indicates that his 
intention is to enhance the legal power of the recipient 
(see 152a). Since money cannot be acquired by means 
of symbolic exchange, he must transfer the money by 
means of the acquisition of land, or by entrusting the 
money to a third party before his death (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 10:1; Shulhan Arukh, 
Hoshen Mishpat 25318). 


LANGUAGE 


Brooch [keveina] - 743: The Rashbam explains that 
this is a decorated clasp used to secure the collar of 
a garment (see Rashi on Gittin 15a). Others explain 
that the term refers to a type of scarf or mantle. This 
explanation is based on the Aramaic translation of 
Song of Songs, which translates the term redidi (Song 
of Songs 5:7), my mantle, as keveintaya. 


NOTES 
One who issues directives due to his imminent 
death generally requires acquisition — mania m% 
Pap xva xabya mina: Rav Huna, son of Rav Yehoshua, 
disagrees with the aforementioned amora‘im. 
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NOTES 


The gift of a person on his deathbed in which it is writ- 
ten that acquisition was also performed - yya 23W namna 
Pap Aa anaw: This dispute pertains to the gift of a person on 
his deathbed who transfers all his property, as such a gift does 
not require an act of acquisition. In the case of a person on his 
deathbed who transfers only some of his property to another, 
all agree that an act of acquisition is required (Rashbam). Oth- 
ers add that the dispute also pertains to one who gives only 
some of his property to another in a case where he is issuing 
directives with regard to his property due to the expectation 
of imminent death, as an act of acquisition is not required in 
that case either (Rabbi Avraham Av Beit Din; Rambam; Ramah). 


As if he said that the loan owed to him should be given to so- 
and-so — ahah imgba ‘wax ogv: The discussion here pertains 
to a loan by oral agreement, which cannot be transferred by a 
healthy person to another individual, except in the presence of 
all three parties, i.e., the lender, the borrower, and the recipient. 
In the case of the gift of a person on his deathbed, the Sages 
instituted that a loan can be transferred to another by verbal 
instruction (see 148a). 


In the name of our teacher - 12°37 Ow: Rabbeinu Gershom 
Meor HaGola explains that this refers to Rav. In his youth, Rabbi 
Elazar was a disciple of Rav in Babylonia, and afterward he 
ascended to Eretz Yisrael. 


Write a deed and give one hundred dinars — 732 13m 143: 
The Rashba notes that this refers to land worth one hundred 
dinars, since money cannot be acquired by means of a deed. 
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§ It was stated that the amora’im disagreed with regard to a 
deed pertaining to the gift of a person on his deathbed in 
which it is written that an act of acquisition was also per- 
formed.™ In the study hall of Rav they say in the name of Rav: 
The person on his deathbed caused the recipient to mount 
two steeds, i.e., he strengthened the validity of his gift in two 
different ways. And Shmuel said: I do not know what I should 
rule with regard to this gift, as it may not be a valid gift. 


The Gemara explains: In the study hall of Rav they say in the 
name of Rav that he caused him to mount two steeds. On 
the one hand, it is like the gift of a healthy person, but on the 
other hand, it is like the gift of a person on his deathbed. It is 
like the gift of a healthy person, as, if he recovers he cannot 
retract the gift, because an act of acquisition was performed. 
It is like the gift of a person on his deathbed, as, if he said 
that the loan owed to him should be given to so-and-so," the 
loan owed to him is acquired by so-and-so, whereas a healthy 
person cannot transfer his right to collect a debt except in the 
presence of all three parties. 


And Shmuel said: I do not know what I should rule with 
regard to this gift. Perhaps the fact that an act of acquisition 
was performed indicates that he resolved to transfer it to him 
only with a deed. The gift of a person on his deathbed takes 
effect only after he dies, and a deed is not effective if it is 
delivered after the death of the owner. 


The Gemara raises a contradiction between this statement of 
Rav and another statement of Rav, and between this statement 
of Shmuel and another statement of Shmuel. This is as Ravin 
sent in the name of Rabbi Abbahu: You should know that 
Rabbi Elazar sent a ruling to the Diaspora, i.e., Babylonia, in 
the name of our teacher,’ Rav: With regard to a person on his 
deathbed who says: Write a deed and give with it one hundred 
dinars" to so-and-so," and he died before the deed was written, 
it is not written and given to that person. The reason for this 
is that perhaps he resolved to transfer the gift to him only 
with the deed, and a deed is not effective if it is delivered after 
the death of the owner. And Rav Yehuda says that Shmuel 
says: The halakha is that the deed is written and given to the 
recipient. 


HALAKHA 
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The gift of a person on his deathbed in which it is written 
that acquisition was performed — ainaw yi 23W MMA 
Pap ma: Ifa person on his deathbed gives all of his property to 
another by means of an act of acquisition, or even if he gives 
only some of his property to another, but he states that it is the 
gift of a person on his deathbed, the gift is not acquired even 
if he dies. Even if he writes a deed and delivers the deed to 
the recipient before he dies, the recipient does not acquire the 
gift. The reason for this is that he may have resolved to transfer 
ownership of the property only with an act of acquisition, and 
an act of acquisition is not effective after the death of the 
owner. If he specifies in the deed that the act of acquisition 
is performed only in order to enhance the legal power of the 
recipient, e.g. if he writes: And we, the witnesses, acquired it 
from him by means of an act of acquisition in addition to this 
gift, then the recipient acquires the gift. The Rema adds that if 
he writes that the deed should be understood in any way that 
validates it, the recipient acquires the gift (Maharam Padua). 
This ruling is in accordance with the opinion of Shmuel, as the 
halakha is in accordance with Shmuel in monetary matters, 
and also in accordance with the statement of Rava and Rav 


Nahman (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
8:10-11; Shulhan Arukh, Hoshen Mishpat 250:9, 17). 


Write a deed and give one hundred dinars to so-and-so, 
etc. - 151 bab Mya 1m 1372: If a person on his deathbed 
gives his property to another and issues a directive that a 
deed should be written for the recipient together with the 
gift, and he dies, the deed is not written and given to the 
intended recipient. Even if the document is written before he 
dies, it is not given to the recipient after his death. The reason 
for this is that perhaps he resolved to transfer the gift to him 
only with the deed, and a deed is not effective after the death 
of the owner. If the giver clearly intends to enhance the legal 
power of the recipient by writing a deed for the recipient, 
e.g. if he says: Give him the property and also write a deed 
for him, then the deed is written and given to the recipient 
even after the death of the giver. This ruling is in accordance 
with the opinion of Shmuel, as the halakha is in accordance 
with Shmuel in matters of monetary law (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 8:12-13; Shulhan Arukh, Hoshen 
Mishpat 250:18). 
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The Gemara concludes: The first statement of Rav is difficult, 
as it is apparently contradicted by the other statement of Rav, 
and the first statement of Shmuel is difficult, as it is apparently 
contradicted by the other statement of Shmuel. 


The Gemara replies: The apparent contradiction between the 
first statement of Rav and the other statement of Rav is not 
difficult. This statement, that the gift is valid, is referring to a 
case where the gift was acquired from the person on his death- 
bed by means of an act of acquisition." That other statement is 
referring to a case where the gift was not acquired from him by 
means of an act of acquisition, but only by verbal instruction, 
and therefore the deed is not written after his death. The appar- 
ent contradiction between the first statement of Shmuel and 
the other statement of Shmuel is not difficult, as Shmuel’s state- 
ment that the deed is written after his death is referring to a case 
where the giver was clearly enhancing the legal power of the 
recipient’ by providing him with a deed, and he was not making 
the gift contingent upon the delivery of a deed. 


Rav Nahman bar Yitzhak was sitting behind Rava, and Rava 
was sitting before Rav Nahman, and Rava asked Rav Nahman: 
Did Shmuel actually say that perhaps the fact that an act of 
acquisition was performed indicates that the person on his 
deathbed resolved to transfer ownership of the gift only with 
the deed, and therefore the gift is invalid, as a deed is not effec- 
tive if it is delivered after the death of the owner? But doesn’t 
Rav Yehuda say that Shmuel says: With regard to a person 
on his deathbed who wrote a deed granting all of his property 
to others, even though they performed an act of acquisition, 
if he recovers he can retract his gift? 


The reason for Shmuel’s ruling is that it is known that an act 
of acquisition was performed only due to his expectation of 
imminent death. This ruling indicates that if the giver does not 
recover, the recipient acquires the gift, and the performance of 
an act of acquisition does not indicate that the giver intended 
to transfer the property only after his death. Rav Nahman indi- 
cated the answer to Rava with a gesture of his hand," and Rava 
was silent. 


When Rav Nahman arose from his place, Rav Nahman bar 
Yitzhak said to Rava: What did he indicate to you with that 
gesture? Rava said to him: He indicated that the statement of 
Rav Yehuda is referring to a case where the giver was clearly 
enhancing the legal power of the recipient by requiring an act 
of acquisition to be performed in addition to bestowing the gift. 


The Gemara asks: What is considered an act of acquisition that 
enhances the legal power of the recipient? Rav Hisda said: An 
act of acquisition is clearly intended only to reinforce the legal 
power of the recipient when, for example, the following phrase 
is written in the deed: And we, the witnesses, acquired it from 
him by means of an act of acquisition in addition to this gift. 
This indicates that the act of acquisition was not performed in 
order to effect the actual acquisition. 


NOTES 


Rav Nahman indicated to Rava with his hand — mh mx} reinforced something. Alternatively, Rav Nahman merely indi- 
mpa: Rav Nahman communicated his answer by gestur- cated that he knew an answer to Rava’s question (Rashbam; 


ing in a manner representative of an act that enhanced or 


see Rashash). 


NOTES 
This is where the gift was acquired from him by acquisition — 
TIA PT X7: If a person on his deathbed performs an act of 
acquisition despite the fact that this is unnecessary, this indicates 
that he is enhancing the legal power of the recipient beyond the 
status of the recipient of the gift of a person on his deathbed. 
Therefore, if he recovers, he cannot retract the gift. 


Where the giver was clearly enhancing the legal power of the 
recipient — ina nx 7923: The giver stated in the deed that it is 
not intended to limit the validity of the gift. Rather, the deed is 
meant to strengthen the recipient's claim to the property. Some 
commentaries write that Rav probably agrees that in this case 
the gift stands, and there is no dispute between Rav and Shmuel 
on this matter (Ramban; Ritva). Others maintain that according 
to Rav there is no difference between a case where the giver was 
clearly enhancing the validity of the recipient's claim or a case 
where he was not (Rashba). 


‘0p 11’) PD: BAVA BATRA ` PEREK IX ` 152B 
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LANGUAGE 


Will [dayetikei] — 1m: From the Greek S1a81jKn, diatheke, 
meaning a will. The Sages expound upon the term homiletically 
as though it were Aramaic: Da tehei lemeikam, which means: This 
will stand (see Rashbam). Rabbeinu Tam explains that the person 
writing the will declares that he is writing it with the intention of 
recovering and continuing to live, and not out of an expectation 
that he will soon die. 


NOTES 


And also conferred possession — 731: The intent of the term 
conferred possession is not entirely clear, and the early com- 
mentaries explain the term in various ways. Some state that in 
addition to writing the deed he instructed the recipient to take 
possession of the property in his presence (Rabbeinu Gershom 
eor HaGola; Geonim). Others say that he conferred possession 
on the recipient by instructing another person to acquire the 
property on behalf of the recipient (Ri Migash; Ramah). The Rash- 
bam maintains that in addition to writing the deed of transfer, 
he giver delivered the deed to the recipient. 


The second recipient acquires the gift — 713 3w: The early com- 
mentaries ask: Shmuel states (152a) that if the gift of a person on 
his deathbed is acquired by an act of acquisition, it is uncertain 
whether the gift is valid. If so, why does Shmuel maintain that 
in this case the second recipient certainly acquires the gift? The 
commentaries explain that the Gemara here is referring to a 
case where the giver was clearly enhancing the legal power 
of the recipient by conferring possession of the property upon 
him (see Ritva). 


Where an act of acquisition was not performed - 137? xt 
maa: An act of acquisition refers to acquisition by means o 
symbolic exchange. One might have thought that although an 
act of acquisition strengthens the validity of the gift, the act o 
conferring possession does not. 


In Pumbedita they taught their statements like this — 
997 1nd MI TAMA: The Rashbam writes that some explain tha 
this is referring tothe opinion of Shmuel with regard to the gift 
of a person on his deathbed, which is accompanied by an ac 
of acquisition. According to the version of Shmuel’s statemen 
that was taught in Pumbedita, Shmuel does not disagree with 
Rav's opinion in this matter (see Piskei HaRid). The Rashbam does 
not accept this explanation, and he maintains that the Gemara is 
referring to the dispute with regard to one who wrote a deed and 
conferred possession of his property on the recipient. According 
to the Pumbedita version of Shmuel’s statement, Shmuel is refer- 
ring to a case where in addition to writing a deed of transfer and 
conferring possession of the property on the recipient, an act of 
acquisition was also performed. Since the giver strengthened the 
validity of his gift both by conferring possession of the property 
upon the recipient and by performing an act of acquisition, even 
Shmuel concedes that the giver clearly intended to enhance 
the legal power of the recipient, and he was not making the gift 
conditional upon the delivery of the deed. Therefore, the acquisi- 
tion takes effect at once, and the giver cannot retract the gift. 
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HALAKHA 


A later will nullifies an earlier will - m4 nbvan INT: 

f a person on his deathbed writes a will granting his property 
o one person, and he then retracts his gift and writes a sec- 
ond will granting his property to another, the second recipient 
acquires the property. The giver can change his mind several 
imes before he dies, whether he gives all or only some of his 
property to others. If he gives only some of his property to 
others he must state explicitly that he is giving the property 
as the gift of a person on his deathbed (Maggid Mishne; Rema). 
He can retract his gift both in order to reserve it for himself and 
in order to bequeath it to another. But once he gives the will 

o an agent, he cannot retract the gift in order to bequeath it 
o another unless he instructs the agent to transfer the will to 
he first recipient only after his death (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 9:15; Shulhan Arukh, Hoshen Mishpat 
250:13, and see Sma there). 
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§ It is obvious that ifa person on his deathbed wrote a deed of 
transfer granting his property to this individual, and he then 
wrote a deed granting the same property to that individual, 
i.e., a second recipient, this is the case discussed by Rav Dimi. 
As when Rav Dimi came from Eretz Yisrael to Babylonia he 
said: A later will [dayetikei]' nullifies an earlier will." The 
amora’im disagree with regard to a case where one wrote a 
deed of transfer and also conferred possession" of the property 
on this individual," and then he wrote a deed of transfer and 
conferred possession of the same property on that second 
individual. Rav says: The first recipient acquires the gift, and 
Shmuel says: The second recipient acquires the gift." 


The Gemara explains: Rav says that the first recipient acquires 
the gift. Since an additional act of conferring possession of the 
property was performed, the gift is considered like the gift ofa 
healthy person, which cannot be retracted. Shmuel says that 
the second recipient acquires the gift because it is considered 
like the gift ofa person on his deathbed, which can be retracted. 


The Gemara asks: But didn’t Rav and Shmuel already disagree 
about this matter once? With regard to a deed pertaining to the 
gift of a person on his deathbed in which it is written that an 
act of acquisition was also performed, Rav maintained that 
the gift cannot be retracted, whereas Shmuel maintained that 
the acquisition was not effective. Why is it necessary to record 
another disagreement with regard to the same principle? 


The Gemara replies: It is necessary to cite both cases. This is 
because if it were stated only with regard to that case, where 
an act of acquisition was recorded in the deed, one might say 
that only in that case Rav says that the gift cannot be retracted, 
because an act of acquisition was performed. But in this case, 
where an act of acquisition was not performed," one might 
say that he concedes to Shmuel. And if it was stated only 
with regard to this case, where he conferred possession of the 
property on the recipient through a deed alone, one might say 
that only in this case Shmuel says that he can retract the gift. 
But in the other case, where an act of acquisition was recorded 
in the deed, one might say that Shmuel concedes to Rav that he 
cannot retract it. Therefore, it is necessary to cite both cases. 


In Sura they taught the statements of Rav and Shmuel that 
way, as stated above. In Pumbedita they taught their statements 
like this:’ Rav Yirmeya bar Abba says: After the death of Rav, 
the following question was sent from the study hall of Rav to 
Shmuel: Let our teacher teach us: With regard to a person on 
his deathbed who wrote a deed of transfer granting all of his 
property to others, and they performed an act of acquisition, 
what is the halakha? Shmuel sent to them in reply: After an 
act of acquisition is performed, nothing can effect a retraction 
of the gift." 


Wrote a deed of transfer and conferred possession on this 
individual, etc. -^31 my naman: Ifa person on his deathbed 
writes a deed of transfer granting his property to one person, 
and he also gifts the property by means of an act of acquisition 
performed by a third party, he can still retract his gift and give 
the property to another, in accordance with the opinion of 
h Shmuel in matters 
h regard to movable 
property, one confers it upon another by having a third party 
pull the property on behalf of the recipient. With regard to 
y to take possession 
of the property on behalf of the recipient and thereby acquire 


Shmuel, as the halakha is in accordance wi 
of monetary law. The Rosh explains that wi 


land, the giver must instruct the third par 


After acquisition is performed nothing can effect a retraction 
of the gift - bp P3P Ws px: With regard to a person on his 
deathbed who wrote a deed of transfer granting his property 
to another, if he conferred possession of the property on the 
recipient and an act of acquisition was also performed, nothing 
can effect a retraction of the gift. This applies whether he gave 
all or only some of his property to another. He cannot retract the 
gift either in order to retain the property for himself or in order 
to transfer it to another. This ruling is in accordance with the ver- 
sion of Shmuel’s statement that was taught in Pumbedita and 
with the statement of Rav Huna (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 9:16; Shulhan Arukh, Hoshen Mishpat 250:13). 


it for him (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 9:15; 
Shulhan Arukh, Hoshen Mishpat 250:13, and see Sma there). 
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Rav’s disciples understood from this that this statement applies 
only when the person on his deathbed wishes to retract his gift 
and transfer it to another. But if he recovers and wishes to 
retract the gift and retain it for himself, Shmuel’s statement 
does not apply.’ Rav Hisda said to them: When Rav Huna 
came from Kufrei, he explained that Shmuel’s statement applies 
both to retaining the property for himself and to transferring 
it to others. 


The Gemara relates: There was a certain person on his deathbed 
who wrote a deed of transfer granting his property to another, and 
it was acquired from him by means of an act of acquisition." He 
subsequently recovered and wanted to retract the gift, and he 
came before Rav Huna. Rav Huna said to him: What can I do 
for you? You cannot retract the gift, as you did not transfer the 
gift in the manner that people on their deathbed transfer owner- 
ship of gifts, and you enhanced the legal power of the recipient by 
performing an act of acquisition. 


§ The Gemara relates: There was a deed pertaining to a certain 
gift of a person on his deathbed, in which it was written that the 
gift is given both in life and in death.™ In such a case, Rav says: 
It is like the gift of a person on his deathbed, and if he recovers 
he can retract it. And Shmuel says: It is like the gift of a healthy 
person, and he cannot retract it. 


The Gemara explains: Rav says: It is like the gift of a person on 
his deathbed. This can be inferred from the fact that it is written 
in the deed that the gift is given in death. This means that the 
giver is saying to him that the gift should take effect after his 
death, and that which is written in the deed, that the gift is given 
in life, is merely an auspicious omen, expressing hope that the 
giver will live. 


And Shmuel says: It is like the gift of a healthy person. This can 
be inferred from the fact that it is written in the deed that the gift 
is given in life. This means that the giver is saying that the gift 
takes effect during his life, i.e., immediately. And that which he 
wrote, that the gift is given in death, is like one who says: From 
now and for evermore, i.e., that the gift is not retractable. The 
Sages of Neharde’a say: The halakha is in accordance with the 
opinion of Rav. 


Rava said: And if it was written in the deed that the gift is given 
during life and in death, the recipient acquires the gift and it 
cannot be retracted, as this term indicates that the gift takes effect 
while the giver still lives. 


Ameimar said: The halakha is not in accordance with the opin- 
ion of Rava. Rav Ashi said to Ameimar: Isn’t that obvious, as 
the Sages of Neharde’a say that the halakha is in accordance 
with the opinion of Rav? Ameimar replied: Lest you say that with 
regard to the term: During life, Rav concedes" that the giver 
intends for the gift to take effect immediately, Ameimar teaches 
us that since the giver also mentioned death, he intended the gift 
as the gift of a person on his deathbed and he can retract it. 


The Gemara relates: There was a certain person who wrote in 

the deed that the gift is given in life and in death. When he recov- 
ered he wanted to retract the gift. He came before Rav Nahman 

in Neharde’a. Rav Nahman sent him to appear before Rabbi 

Yirmeya bar Abba in Shum Tamya. Rav Nahman said in explana- 
tion of his actions: Here, Neharde’a, is the place of Shmuel. Con- 
sequently, Shmuel’s rulings should be followed, and therefore 

how can we act in accordance with the opinion of Rav?" 


NOTES 


This statement applies to another but for himself it 
does not apply - xb inyyh bax ams) song am: Rav’s 
disciples thought that the gift cannot be retracted in 
order to give it to another, as the recipient acquires the 
gift by means of the act of acquisition. But if the giver 
recovers he can retract the gift, as the gift is conditional 
upon his death (Rashbam). The Ri Migash explains, in 
accordance with a different version of the text here, that 
Rav's disciples thought that the giver cannot retract the 
gift in order to retain the property for himself, since he 
completely removes himself from ownership of the 
property by performing an act of acquisition. Never- 
theless, since the gift of a person on his deathbed is 
acquired only after death, the recipient has not yet 
acquired it, and therefore the giver can transfer the 
property to another. 


A certain person who wrote a deed and it was 
acquired from him by an act of acquisition - KYTI 
maA Pt: The Rashbam understands this case as fol- 
lows: The giver wrote a deed of transfer, conferred 
possession of the property on the recipient, and an act 
of acquisition was also performed. Rav Huna told him 
that although a person on his deathbed who recovers is 
usually able to retract his gift, in this case even Shmuel 
concedes that he cannot do so, since he enhanced the 
legal power of the recipient by both conferring pos- 
session on him and performing an act of acquisition. 


A certain gift in which it was written that it is given 
in life and in death - ona Aa 202 MII NAIA KYTI 
mya: The gift was the gift ofa person on his deathbed 
involving only some of the giver's property, and an act 
of acquisition was performed (Rashbam). 


With regard to the term, during life, Rav concedes — 
37/3179 OM: Even if the term: During life, is understood 

merely as an auspicious omen, it appears to indicate 

more clearly that the giver intended the gift to take 

effect while he still lives. 


How can we act in accordance with the opinion of 
Rav — 377 AND PAYI D971: Although the halakha is 
in accordance with the opinion of Rav, it would be dis- 
respectful to rule contrary to the opinion of Shmuel in 
Neharde’a, where Shmuel was the accepted authority. 
Rav Nahman therefore sent the person to Shum Tamya 
to appear before Rabbi Yirmeya bar Abba, who was a 
disciple of Ray, to rule in the case. 


HALAKHA 

In life and in death - nyaa oma: If a person on his 
deathbed gives his property to others, and he writes 
in the deed that the gift is given in life and in death, 
whether he gives all of his property or only a part of his 
property, his gift is considered the gift of a person on 
his deathbed, even if an act of acquisition is performed 
Sma). He can therefore retract his gift irrespective of 
whether or not he recovers. This also applies if he writes 
hat the gift is given during life and in death. Some 
authorities say that this also applies if he writes that 
he gift is given in death and in life (see Shakh). The 
reason for this is that the term: In death, indicates that 
he giver's intention is that the recipient should acquire 
he property only after his death, and the term: In life, 
is added only as an auspicious omen in order to allay 
his anxiety and strengthen his hope of recovery. This 
ruling is in accordance with the opinion of Rav, as stated 
in the Gemara (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 8:19; Shulhan Arukh, Hoshen Mishpat 251:1). 


Apt’) P- BAVA BATRA: PEREK IX -153A 275 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


If one did not write in it that he was on his deathbed — 
ya pov ma an xb: In the case of a deed in which there 

is no reference to whether the person bestowing the gift 
was a healthy person or a person on his deathbed, the 

halakha is as follows: If the giver claims that he was on 

his deathbed, and since he recovered he can retract the 

gift, but the recipient claims that the giver was a healthy 

person and he cannot retract the gift, the recipient must 
bring proof that the giver was a healthy person. If he 

does not bring proof to that effect, he receives nothing, 
as the burden of proof rests upon the claimant, in accor- 
dance with the opinion of the Rabbis (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 9:22; Shulhan Arukh, 
Hoshen Mishpat 251:2, and in the comment of Rema). 


And from his sickness. ..was not written in it, etc. — x) 
"931 FY VA aN A3 AN: In the case of a deed pertaining 
to the gift of a person on his deathbed in which it is not 
stated that the giver died from his sickness, and the wit- 
nesses are not available to testify on this matter, the gift 
is invalid even though the giver died. This is because his 
death does not prove that he did not recover and retract 
the gift, as he might have recovered and subsequently 
contracted a different sickness and died. Therefore, the 
property remains in the presumptive ownership of the 
heirs unless the recipient brings proof that the giver died 
from the sickness that he had when he gave the gift. This 
ruling is in accordance with the opinion of Abaye, whose 
opinion is supported by the opinion of Rabbi Ya’akov 
(153b), and in accordance with the opinion of the Rabbis 
in the mishna (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 8:27; Shulhan Arukh, Hoshen Mishpat 251:2). 
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The Gemara relates: There was a certain woman who wrote in the 
deed that the gift is given during life and in death. She came before 
Rava. Rava acted with regard to her case in accordance with his 
halakhic ruling, and he ruled that she cannot retract the gift. She 
did not accept the ruling, and she constantly troubled him, saying 
that he had not judged her case properly. 


Rava said to Rav Pappa, his scribe, son of Rav Hanan: Go, write 
for her a ruling in her favor, and write in the ruling the phrase: He 
may hire replacements at their expense, or deceive them to get 
them to return to work. This is a phrase from the mishna (Bava 
Metzia 7sb) that discusses the ruling in the case of one who hired 
laborers to perform a task that cannot be delayed, and they quit. 
Rava intended this phrase to indicate to the court that the ruling 
was merely a ruse in order to persuade the woman to leave. The 
woman understood the ruse. She said: May his ship sink; you are 
deceiving me. Rava had his clothes immersed in water so that the 
curse should be fulfilled in this alternative manner, but even so he 


was not saved from the sinking of his ship." 
If one did not write in the deed that he was 


MI S HN on his deathbed," and he then recovered 


and wished to retract the gift, and he says: I was on my deathbed, 
and since I recovered, I can retract the gift, but the recipients say: 
You were healthy," and the gift cannot be retracted, the giver must 
bring proof that he was on his deathbed in order to retract the gift. 
This is the statement of Rabbi Meir. And the Rabbis say: The 
burden of proof rests upon the claimant, and since the property 
is in the possession of the giver, the recipients must bring proof that 
they have the right to receive it. 


G E M ARA There was a deed pertaining to a certain 


gift of a person on his deathbed, in which 
it was written that the gift was bestowed when the giver was sick 
and lying in his bed, but the continuation of the standard formula: 
And from his sickness he departed to his eternal home, was not 
written in it." The giver’s heirs claimed that although he was ill 
when he wrote the deed, he later recovered, and his gift is not valid. 


NOTES 


He was not saved from the sinking of his ship — p15 xb 
yaw: The Rashbam says that this is in accordance with the 
aphorism of the Sages: The curse of an ordinary person should 
not be light in your eyes (Megilla 15a), as even such a curse may 
be fulfilled. The Ritva explains that the curse was fulfilled because 
Rava ruled incorrectly in this matter when issuing his first ruling, 
since his colleagues disagreed with him, and the halakha is not 
in accordance with his opinion. Although he inadvertently ruled 
incorrectly, he should have taken more care before issuing his 
ruling, as an unwitting misinterpretation of the Talmud is tanta- 
mount to an intentional transgression (Avot 4:13). The Meiri writes 
that Rava was punished because he made light of the woman, 
which was inappropriate behavior, particularly for Rava, who was 
a great scholar and a judge. 


You were healthy — n» xa: The early commentaries ask why 
this claim should be effective, as the gift of a healthy person 
requires an act of acquisition. Some commentaries understand 
that the mishna is referring to a case where it was stated in 
the deed that an act of acquisition was performed (see Ritva). 


BAVA BATRA: PEREK IX: 153A ° 2) 70 pa 


Rabbeinu Yona and the Meiri explain that the deed stated only 
that so-and-so had given his property to so-and-so. The giver 
claimed that since the deed did not mention an act of acquisition, 
this indicates that it was the gift of a person on his deathbed, 
which is acquired by verbal instruction. The recipients claimed 
either that the deed was written only as proof of the transaction, 
which was effected with a valid act of acquisition, or that the deed 
itself effected the acquisition, as land can be acquired by means 
of a deed of transfer. 


And from his sickness...was not written in it, etc. - and xd) 
^D APY VA 13191 Aa: The witnesses would write this formula in 
he document they composed after his death, in which they 
recorded the instructions the deceased issued verbally while 
he was on his deathbed. In this case, the person died, but his 
heirs claimed that he had recovered after writing the deed, and 
it should be assumed that he had retracted the gift. Josafot note 
hat if a person on his deathbed recovers completely, he does 
not have to explicitly retract his gift, as the recovery itself nullifies 
his gift. 
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Rabba said: He is dead," and his grave proves that he died. It 
may therefore be assumed that he did not recover from his sickness, 
and his gift remains valid. Abaye said to him: And now, if in the 
case of a ship that sank, where the fate of most of the passengers 
of sunken ships is to perish, the stringencies of the living and 
the stringencies of the dead are applied to them" due to the 
uncertainty as to whether they are alive or dead, in the case of 
sick people, where the fate of most sick people is to return to life, 
all the more so is it not clear’ that one should assume that he 
recovered from the illness and his gift is invalid? 


Rav Huna, son of Rav Yehoshua, said: In accordance with whose 
opinion is that halakha of Rabba? It is in accordance with the 
opinion of Rabbi Natan, as it is taught in a baraita: With regard to 
a case where one who gave his property to others claims that since 
he was on his deathbed at the time he can retract the gifts, and the 
recipients claim that he was healthy and cannot retract it, who 
removes the property from whose possession? The giver can 
remove it from the recipients’ possession without proof," as the 
property was previously established to be in his possession, but the 
recipients can remove it from the giver’s possession only with 
proof. This is the statement of Rabbi Yaakov. 


Rabbi Natan says: The presumption is that the current situation 
reflects the situation at the time the gift was bestowed. Therefore, 
if he is currently healthy, the obligation is upon him to bring 
proof that he was on his deathbed when he gave his property to 
others. If he is currently on his deathbed, the obligation is upon 
the recipients to bring proof that he was healthy then. 


Rabbi Elazar says: And with regard to a case of uncertain ritual 
impurity, the halakha depends on the same dispute. This is as we 
learned in a mishna (Teharot 6:7): The halakha is that a case where 
it is uncertain if something or someone became impure in the 
public domain, the item or person is deemed pure. With regard to 
an expanse of fields, in the summer, when many people pass 
through the fields, itis considered the private domain with regard 
to the halakhot of Shabbat, but it is considered the public domain 
with regard to the halakhot of ritual impurity," and if one is uncer- 
tain as to whether he was rendered impure there, he is deemed pure. 


NOTES 


HALAKHA 


The stringencies of the living and the stringencies of 
the dead are applied to them - on Yaim why mni 


Dm VAM: In the case of a ship that 


stringencies ofthe living and the stringencies of the dead 
are applied to the passengers. Their wives are prohibi 


sank at sea, the 


ed 


from remarrying, and if a passenger entrusted to an agent 
a bill of divorce that was not yet delivered to his wife, it 


is not delivered to her. If the agent delivered the bil 


of 


divorce to the wife, there is uncertainty whether or not 
she is divorced. If one of the passengers was an Israelite 


married to the daughter of a priest or a 


priest married to 


an Israelite woman, his wife may not partake of teruma 
(Rambam Sefer Nashim, Hilkhot Geirushin 6:28 and Sefer 
Zera'im, Hilkhot Terumot 9:2; Shulhan Arukh, Even HaEzer 


141:69). 


He is dead - m9 °19: The presumption is that the current 
situation is indicative of the former situation. Since the giver is 
dead, it is presumed that he died from that sickness, and the 
recipient retains his presumptive ownership (see Rabbeinu 
Yona). 


The stringencies of the living and the stringencies of the 
dead are applied to them - Dm2 Yam Dm yan why pain: 
The wives of passengers on a ship that sank may not remarry, 
and their heirs cannot take possession of their estates, as those 
passengers may still be living. If one of the travelers was an 
Israelite married to the daughter of a priest, she cannot partake 
of teruma on the assumption that her husband died, as her hus- 
band might still be alive. Conversely, if one of the passengers 
was a priest married to an Israelite woman, his wife may not 
partake of teruma, as her husband might have died. 


e Gemara does 
writes that the 
ed his opinion. 


All the more so is it not clear - jaw bs xh: T 
not report Rabba’s reply to Abaye. The Rosh 
Gemara (154a) indicates that Rabba retrac 


Conversely, the Rid explains that Rabba did not consider it 
necessary to reply to Abaye, as Rabba's opinion is supported 
by the statement of Rabbi Natan. Rabba maintains that one 
cannot compare the case of a person on his deathbed who 
died to the case of a ship that sank, since in the case of the 
person on his deathbed it is known what happened to him 
afterward. Furthermore, one may presume that the witnesses 
would not transfer the deed to the recipient unless they knew 
that the giver had died from the sickness that had afflicted him 
at the time (Ramban). 


He can remove it from the recipients’ possession without 
proof — 74 xha ppa eyin Kim: The principle is that prop- 
erty retains its previous ownership status unless proven oth- 
erwise. Therefore, although the recipient possesses a deed to 
the property, he is at a disadvantage (Rashbam; see Jerusalem 
Talmud 9:6). 


The private domain with regard to Shabbat but the public 
domain with regard to ritual impurity - naw) PEI mw 


mead pata mw: The distinction between a public domain 
and a private domain pertains to the halakhot of Shabbat, mon- 
etary law, and ritual impurity, and the classification of these 
domains depends on the context. With regard to Shabbat, a 
private domain is an area delineated by partitions at least ten 
handbreadths high, and the public domain is an area sixteen 
cubits wide that is frequented daily by a multitude of people. 
With regard to monetary law, a public domain and a private 
domain are defined primarily according to the ownership of 
the area. With regard to ritual impurity, a private domain is 
defined as a secluded area that is not usually frequented by 
people, whereas the public domain is a place that is frequented 
by people. The Sages derived from the Torah passage concern- 
ing the halakhot of a sota that in a case of uncertainty with 
regard to impurity, the halakha depends on the place where 
the uncertainty arose. If the uncertainty arose in a private 
domain, the item or person is deemed impure, but if it arose 
in a public domain, the item or person is deemed pure (see 
Sota 28b). 
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HALAKHA 


An expanse of fields is considered the private domain with 

regard to this and with regard to that — xan xo OT MW: 

With regard to an expanse of fields that is enclosed by a fence, 
during the rainy season it is considered a private domain both 
with regard to Shabbat and with regard to the halakhot of ritual 

impurity. If it is not enclosed by a fence it is considered a private 
domain only with regard to ritual impurity. Once the rainy sea- 
son has passed, the fields are considered a private domain with 

regard to ritual impurity even during the summer (Rambam Sefer 
Tahara, Hilkhot Shear Avot HaTumot 20:6). 


NOTES 


In the rainy season it is the private domain with regard to 
this and with regard to that - xo TIT Mw] Dawa nia 
xan: The Rashbam and Josafot explain that in the rainy season 
the fields are sown, and the owners object to people entering, 
as they might trample the seeds. Rabbeinu Hananel and the 
Ra’avad say that in the rainy season people do not walk through 
the fields due to the accumulation of rainwater and mud (see 
Tosafot). 


Where the rainy season has not passed over the fields — xb 
DWT nin voy yay: The Rashbam explains that Rava’s state- 
ment does not refer to the previous statement of Rabbi Elazar, 
and it is cited here in order to clarify the mishna. Rava says that 
an expanse of fields is considered the public domain during 
the summer only if the rainy season has not happened since 
they were fenced in. Once the rainy season has happened, they 
permanently maintain the status of a private domain with regard 
to ritual impurity. The reason for this is either because of the 
ringency of the halakhot of ritual impurity, or in order to avoid 
onfusion and causing the words of the Sages to become a 
ubject of mockery. Although elsewhere the mishna states that 
he status of an expanse of fields with regard to ritual impurity is 
ubject to change, this refers only to a case where the fields were 
oticeably changed, e.g., by the removal of a fence surrounding 
hem (Ra’avad). 


oOo 4 


3u qu 


— 


Perek IX 
Daf154 Amuda 


NOTES 


And the Rabbis hold in accordance with Rabbi Ya'akov — pan 
py? ata: This can be proved only by the testimony of witnesses, 
as the mishna is referring to a case where the deed does not 
indicate the physical condition of the giver. 
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In the rainy season, when not many people pass through the 
fields, an expanse of fields is considered the private domain 
both with regard to this, Shabbat, and with regard to that," 
ritual impurity. Therefore, if one is uncertain whether he was 
rendered impure there, he is deemed impure. If one does not 
know whether the day he entered the expanse of fields was 
considered part of the summer or the rainy season, and he is 
uncertain whether he was rendered impure there, Rabbi Yaakov 
maintains that he retains the status of purity that he held before 
entering the fields. According to Rabbi Natan, it is presumed 
that he entered the fields during the same season in which he 
came to ask whether he was rendered impure. 


Rava disagrees with Rabbi Elazar and says: They taught the 
ruling of the mishna only with regard to a case where the rainy 
season has not yet passed over the fields" after the possibility 
arose that the fields contained impurity. But if the rainy season 
has already passed over the fields, it is considered the private 
domain both with regard to this, Shabbat, and with regard to 
that, ritual impurity. Even though the one who passed through 
the fields came to ask about his status in the summer, when the 
fields should be considered the public domain, he is nevertheless 
deemed impure even according to Rabbi Natan, and there is 
no parallel dispute with regard to uncertain ritual impurity. 


§ The mishna teaches: And the Rabbis say: The burden of 
proof rests upon the claimant, and since the property is in 
the possession of the giver, the recipients must bring proof that 
they have the right to receive it. 


The Gemara asks: With regard to the proof that the recipients 
must bring, in what manner is it brought? Rav Huna says: The 
proof is presented by bringing witnesses who testify that the 
giver was healthy. Rav Hisda and Rabba bar Rav Huna say: 
The proof is presented by the ratification of the deed, i.e., the 
recipients are required only to ascertain that the signatures of 
the witnesses on the deed are authentic in order to prove that 
it is not forged. 


The Gemara explains: Rav Huna says that the proof is presented 
by bringing witnesses. He maintains that Rabbi Meir and the 
Rabbis disagree with regard to the issue that is the subject of 
the dispute of Rabbi Ya’akov and Rabbi Natan in the baraita 


(153b). 


The Gemara notes a mnemonic device that indicates which 
tannaitic opinions are correlated: Manniah, which represents 
the letters mem, nun, yod, het, stands for Meir, Natan, Ya'akov, and 
the Rabbis [hakhamim]. This indicates that Rabbi Meir, who 
says that the giver must bring proof that he was on his deathbed, 
holds in accordance with the opinion of Rabbi Natan, who 
maintains that one presumes that the current situation reflects 
the situation at the time the gift was bestowed. And the Rabbis, 
who say that the recipients must bring proof that the giver was 
healthy, hold in accordance with the opinion of Rabbi Yaakov." 
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Rav Hisda and Rabba bar Rav Huna say that the proof is pre- 
sented by the ratification of the deed. The Gemara explains: Rav 
Hisda and Rabba bar Rav Huna maintain that Rabbi Meir and the 
Rabbis disagree with regard to whether when there is a debtor 
who admits that he wrote a promissory note," the creditor must 
ratify it’ in court in order to collect payment. The same ruling 
would apply to a case where the person on his deathbed admits 
that he wrote the deed granting the gift. They explain that Rabbi 
Meir holds that when there is a debtor who admits that he wrote 
a promissory note, the creditor need not ratify it in court in order 
to collect payment, and in this case the giver cannot invalidate 
the deed by claiming that he was on his deathbed. But the Rabbis 
hold that even when there is a debtor who admits that he wrote 
a promissory note, the creditor must ratify it in court in order 
to collect payment. 


The Gemara asks: But didn’t they already disagree with regard to 

this matter once? As it is taught in a baraita: With regard to wit- 
nesses who ratified their signatures but claimed that at the time 
they signed the document they were not fit to bear witness, their 
testimony is not deemed credible to invalidate the document; 
this is the statement of Rabbi Meir. And the Rabbis say: Their 
testimony is deemed credible." 


The Gemara answers: It is necessary to state both cases, because 
if only that case with regard to witnesses who disqualified their 
testimony was stated, one might think that the Sages say that 
their testimony is accepted only in that case, due to the fact that 
the testimony of witnesses is powerful" and they can impair 
the validity of the document, but here, with regard to him, the 
giver, who admitted that he wrote the deed but it is not in his 
power to impair the validity of the deed, I would say that his claim 
is not accepted. 


And if only this case, with regard to a debtor who admits that 
he wrote a promissory note, was stated, one might think that 
Rabbi Meir says that the giver cannot invalidate the deed only 
with regard to this case, but with regard to that case, where the 
witnesses ratified their signatures, I would say that Rabbi Meir 
concedes to the Rabbis that witnesses can invalidate the deed. 
Therefore, it is necessary to state the dispute in both cases. 


NOTES 


With regard to whether when there is a debtor who admits 
that he wrote a promissory note, the creditor must ratify it - 
inp) pry tanaw wwa mtina: According to Rav Hisda and 
Rabba bar Rav Huna, both Rabbi Meir and the Rabbis maintain 
hat the current situation reflects the situation at the time the 
gift was bestowed. Since the giver is currently healthy, he is 
presumed to have been healthy at the time of the gift, and once 
he deed is ratified all agree that the recipient can collect the 
gift. Rabbi Meir and the Rabbis disagree with regard to whether 
he recipient is required to first ratify the deed, i.e., to bring wit- 
nesses who can certify that the signatures of the witnesses on 
he deed are authentic. According to the opinion of Rabbi 
a document is presumed valid unless the giver claims that it is 
orged. If the giver admits that the document is authentic, it is 
not necessary to ratify it. According to the opinion of the Rab- 
bis, as long as the document is not ratified by the testimony of 


witnesses, the giver can invalidate it. The reason for this is that if 
the validity of the document is based only on the statement of 
the giver, he can invalidate it through any other claim. This is in 
accordance with the principle that the mouth that prohibited it 
is the mouth that permitted it, in this case, the very person who 
ratified the document is the one who invalidated it. It is therefore 
necessary for the recipient to ratify the deed by means of the 
testimony of witnesses. 


That the testimony of witnesses is powerful - oy meet: 
The Ritva explains that witnesses can invalidate even a docu- 
ment that has already been ratified. One might therefore have 
thought that only witnesses can invalidate a document with a 
different claim, e.g., that at the time they were not fit to bear 
witness. By contrast, one might have thought that the giver, who 
cannot invalidate a ratified document, cannot invalidate even a 
document that he himself ratified. 


HALAKHA 


A debtor who admits that he wrote a promissory note - 
janav wa min: A creditor who claims that he is owed 

money and produces a promissory note is required to first 
ratify the document. If he does not bring witnesses to ratify 
it, the debtor can claim that he has repaid the debt, even 

if he admits that the document is authentic (Rambam 

Sefer Mishpatim, Hilkhot Malve VeLoveh 14:5; Shulhan Arukh, 
Hoshen Mishpat 82:1). 


And the Rabbis say their testimony is deemed credible - 
PANI Do Vai< DIDM: If witnesses ratify their signatures on 

a promissory note but claim that at the time they signed 

the document they were minors or otherwise disqualified 

from bearing witness, their testimony is deemed credible. 
This is the halakha only if their signatures cannot be rati- 
fied by comparing them with their signatures on another 
document, and only if they stated this immediately after 
ratifying the document, within the amount of time it takes 

to greet one's teacher (Rambam Sefer Shofetim, Hilkhot Edut 
3:6; Shulhan Arukh, Hoshen Mishpat 46:37). 
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NOTES 


And Rabba also says proof is presented by bringing 
witnesses — DW 797 7131 Wats 21: The early commentaries 
raise a difficulty: The Gemara (153b) cites Rabba as maintaining 
that one presumes that the current situation reflects the situ- 
ation at the time the gift was bestowed, in accordance with 
the opinion of Rabbi Natan. Accordingly, the giver should not 
be required to bring witnesses, but only to ratify the deed. The 
Rosh maintains that Rabba retracted his opinion, accepting 
the objection of Abaye (153b). Other commentaries write that 
in one instance the Gemara is referring to Rabba, and in the 
other it is referring to Rava (see Ritva). 


He was a minor — 797 yop: One cannot sell the property he 
inherited from his father until he is twenty years old and has 
developed signs of puberty. In this case, the heir had reached 
the age of twenty, but his relatives claimed that he had not 
yet developed the signs of puberty, and therefore his sale 
was invalid. 


Signs indicating puberty are likely to change — pwy pad 
ninw: The signs indicating puberty are two pubic hairs. 
These hairs are not considered a sign of puberty if they grow 
on a mole. Rabbi Akiva told the buyers that even if they 
exhumed the body and discovered hairs that were not grow- 
ing on a mole, it is possible that there had been a mole but it 
is no longer visible due to changes in the skin of the deceased 
(Ramah). 


HALAKHA 


Involving one who sold some of his father’s property, etc. - 
D1 WAN DD Dav INNA: If one sells either his own property 

or property he inherited from his father and dies, and his rela- 
tives contest the sale, claiming that he was a minor at the time 

of the sale and that they wish to exhume the body in order to 

examine it and prove their claim, their request is denied. This is 

because it involves disgracing the corpse of the deceased, and 

furthermore, the signs indicating puberty are likely to change 

after death. It is also presumed that witnesses do not sign a 

bill of sale unless they know with certainty that the seller has 

reached majority (Rambam Sefer Kinyan, Hilkhot Mekhira 29:16; 

Shulhan Arukh, Yoreh De'a 363:7 and Hoshen Mishpat 235213, and 

in the comment of Rema). 


Perek IX 
Daf154 Amud b 


NOTES 
The property stood in the possession of the buyers — 'p33 
np ninip? npa: This is because the bill of sale establishes 
the buyer as the owner, regardless of its prior status (Ritva, 
citing Ramban). 
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And Rabba also says: With regard to the proof that the recipi- 
ents must present, it is presented by bringing witnesses” who 
testify that the giver was healthy. Abaye said to him: What is 
the reason for this? If we say that due to the fact that in all deeds 
of gift the following formulation is written: When he was walk- 
ing on his feet in the marketplace, which indicates that the gift 
was the gift of a healthy person, and in this deed this was not 
written, therefore one may conclude from the deed that the 
giver was on his deathbed, that is not correct. On the contrary, 
one could say that due to the fact that in all deeds concerning 
the gifts of a person on his deathbed the following is written: 
When he was sick and lying in his bed, and in this deed this 
was not written, therefore one may conclude from the deed 
that the giver was healthy. 


Rabba replied: Since one can say this and one can say that, 
nothing can be concluded from the formulation of the deed. 
Therefore, due to the uncertainty, establish the property in the 
possession of its last known owner. 


And this dispute with regard to the statement of the Rabbis is 
also the subject ofa dispute between other amora’im, as Rabbi 
Yohanan says: The proof is presented by bringing witnesses, 
and Rabbi Shimon ben Lakish says: The proof is presented by 
the ratification of the deed. 


Rabbi Yohanan raised an objection to Rabbi Shimon ben 
Lakish from a baraita: There was an incident in Bnei Brak 
involving one who sold some of his father’s property" that he 
had inherited, and he died, and the members of his family 
came and contested the sale, saying: He was a minor" at the 
time of his death, and therefore the sale was not valid. And they 
came and asked Rabbi Akiva: What is the halakha? Is it permit- 
ted to exhume the corpse in order to examine it and ascertain 
whether or not the heir was a minor at the time of his death? 
Rabbi Akiva said to them: It is not permitted for you to dis- 
grace him for the sake of a monetary claim. And furthermore, 
signs indicating puberty are likely to change" after death, and 
therefore nothing can be proved by exhuming the body. 


Rabbi Yohanan explains: Granted, according to my explanation 
of the mishna, that I say that the proof must be presented by 
bringing witnesses, I can explain the baraita. Since Rabbi Akiva 
said to the buyers: Bring witnesses, and they did not find 
witnesses, this is the reason that they came and said to him: 
What is the halakha? Is it permitted to examine him? But 
according to you, that you say that the proof is presented by 
ratification of the deed, why do they need to examine him? 
Let them ratify their deed and they shall be established as 
owners of the property. 


Rabbi Shimon ben Lakish replies: Do you maintain that the 
property stood in the possession of the members of his family 
and the buyers came and contested their possession of the 
property? Rather, the property stood in the possession of the 
buyers,” and the members of his family came and contested 
the sale. Since they claimed that the deed was invalid, they could 
not prove their claim by ratifying the deed, but only by bringing 
witnesses or examining the body. 
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This, too, stands to reason, as Rabbi Akiva said to the claimants: 
You are not permitted to disgrace him, and they were silent. 
Granted, if you say that the members of his family were contest- 
ing the sale, due to that reason they were silent, as they accepted 
that they should not disgrace their relative. But if you say that 
the buyers were contesting the claim of the relatives, why were 
they silent? They should have said to Rabbi Akiva: We gave him 
money, and if our right to the property cannot be proven without 
disgracing him, let him be disgraced. 


The Gemara rejects this argument: If it is due to that reason, i.e., 
this claim they could have said, there is no conclusive argument. 
This is what Rabbi Akiva said to them: One reason to prohibit 
exhuming the body is that you are not permitted to disgrace 
him. And furthermore, if you should say: He took the money; 
let him be disgraced, in any event nothing can be proved by 
exhuming the body, as signs indicating puberty are likely to 
change after death. 


The Gemara suggests: Come and hear a proof: Rabbi Shimon ben 
Lakish asked" Rabbi Yohanan about that which is taught in the 
Mishna of bar Kappara:° There was one who was continually 
enjoying the profits from a field," and it was the presumption 
that it was his, and someone contested his claim, saying: It is 
mine. And that person, who was profiting from the field, pro- 
duced a deed, in order to say: It is mine, as you sold this field to 
me, or: It is mine, as you gave me this field as a gift. If the one 
who protested his claim said: I do not recognize that deed as 
one that I have ever written, the deed must be ratified through 
its signatures. 


If the one who protested his claim said: This is a document of 
appeasement [shtar passim], a document written only so that 
the holder should appear wealthy, or a document of trust,‘ which 
means that I sold the field to you and provided you with the deed, 
trusting you to provide payment, and since you did not give me 
the money the sale is void, then if there are witnesses, follow the 
testimony of the witnesses, and if not, follow the deed. 


Rabbi Shimon ben Lakish concludes: According to your explana- 
tion, the Rabbis maintain that even ifthe deed is ratified the claim- 
ant cannot take possession of the property without bringing 
witnesses. Ifso, shall we say that this baraita is in accordance with 

the opinion of Rabbi Meir, who says that when there is a debtor 

who admits that he wrote a promissory note, the creditor is not 

required to ratify it in court in order to collect payment, and it is 

not in accordance with the opinion of the Rabbis? 


Rabbi Yohanan said to Rabbi Shimon ben Lakish: No, it is not so. 
As I say that everyone agrees that in the case of a debtor who 
admits that he wrote a promissory note, the creditor is not 
required to ratify it in court in order to collect payment. Rabbi 
Shimon ben Lakish asked: But don’t they disagree, as we learned 
in a baraita: With regard to witnesses who ratified their signatures 
but claimed that they were not fit to bear witness when they signed 
the deed, their testimony is not deemed credible to invalidate 
the document; this is the statement of Rabbi Meir. And the 
Rabbis say: Their testimony is deemed credible. 


Document of appeasement [shtar passim] 


— DDS WW: The 
commentaries explain that the word passim comes from the term 
piyyusim, which is rabbinic Hebrew and means appeasement. This 
refers to a situation where one persuades another to accede to his 
request to write a false deed, according to which he ostensibly 


LANGUAGE 


sold him a field, so that he can appear wealthy, for the purpose of 
marriage, or in order to obtain a loan. According to the Jerusalem 
Talmud, it appears that the term is: A document of pistis. The term 
is derived from the Greek rtiotic, pistis, meaning trustworthiness. 
This indicates that the document is similar to a document of trust. 
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NOTES 


Come and hear, Rabbi Shimon ben Lakish asked - 
wo pa pipaw a1 bgy yaw xa: According to some 
of the early commentaries, the term come and hear 
does not appear in the text of the Gemara. Accord- 
ingly, the exchange cited here is a continuation of the 
aforementioned discussion between Rabbi Yohanan 
and Reish Lakish with regard to whether the mishna 
is referring to presenting proof by the testimony of 
witnesses or by ratifying the deed (see Ramban). The 
Ri Migash explains the version of the text that includes 
the term: Come and hear. According to this version, the 
Gemara cites this exchange in order to demonstrate 
that in fact Rabbi Yohanan maintains that the mishna 
is referring to presenting proof by ratifying the deed 
(see Maharsha). 


Document of trust — myag WW: The sale of land is 
not effected by a deed until payment has been made. 
The seller claimed that since the buyer did not provide 
payment, the sale was nullified. 


BACKGROUND 

The Mishna of bar Kappara - X15? 33 nwa: Bar 
Kappara was one of the Sages of Eretz Yisrael in the 
transitional generation between the tanna‘im and 
the amora’im. His first name is unknown, though 
some say it was Shimon. Bar Kappara was one of the 
more important students of Rabbi Yehuda HaNasi, and 
he was a colleague of Rabbi Hiyya. He assembled a 
unique collection of baraitot known as the Mishna 
of bar Kappara. These baraitot are usually introduced 
with the words: Bar Kappara taught. His halakhic state- 
ments are mentioned many times in the Talmud. His 
aggadic statements and expositions appear in both the 
Babylonian Talmud and the Jerusalem Talmud. 


HALAKHA 


One who was continually enjoying the profits from 
a field - mw baix meg vt: The Gemara describes a 
case where one is in possession of a field and enjoying 
the profits thereof, and another person comes and 
claims that the field is his. The one in possession of the 
field claims that he purchased the field by means of a 
deed, which he produces, but the other litigant claims 
that the deed is forged, or that it was a document of 
trust. The halakha is that the holder of the deed must 
ratify it in order to retain possession of the field, and if 
he does not ratify his deed, the field is repossessed, as 
even when the seller admits that he wrote the deed, 
the recipient is required to ratify it (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 14:5, 14; Shulhan Arukh, 
Hoshen Mishpat 46:1, 82:1, 140:3 and Beur HaGra there). 
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NOTES 


That statement was stated by Rabbi Elazar - why it 
FMAX: Rabbi Elazar was the preeminent disciple of Rabbi 
Yohanan. Rabbi Yohanan explained that Rabbi Elazar may 
have erred and attributed the statement to him. Alterna- 
tively, Rabbi Elazar may have stated this as his own opin- 
ion, but since many of his statements derived from what 
he had learned from Rabbi Yohanan, the listeners were 
under the impression that he was citing Rabbi Yohanan 
(Ri Migash; Ramah). 


But doesn’t Rabbi Yohanan say the proof is presented 
by witnesses — Vax DW MRI Mi aT KT: Accord- 
ing to the Rashbam, Rabbi Zeira reversed the opinions 
in the mishna in order to explain the opinion of Rabbi 
Yohanan. Rabbi Yohanan himself holds in accordance with 
he opinion of the Rabbis, that when the giver admits 
hat he wrote the deed, the recipient is not required to 
ratify it. According to the majority of the commentar- 
ies, although Rabbi Zeira maintains that the opinions in 
he mishna should be reversed, Rabbi Yohanan does not. 
According to this explanation, the Gemara here reverts 
o the understanding that the opinions in the mishna do 
not need to be reversed in order to discuss the contradict- 
ing statements of Rabbi Yohanan: Rabbi Yohanan says to 
Rabbi Yannai that the proof is presented by ratification 
of the deed, whereas Rabbi Yohanan previously stated 
hat the proof is presented by bringing witnesses (see 
Rabbeinu Gershom Meor HaGola). 
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Rabbi Yohanan said to Rabbi Shimon ben Lakish: Even if the 
testimony of witnesses is powerful and they impair the validity 
of the deed, which they admit to have written, with regard to him, 
the giver is it in his power to impair the validity of a deed that he 
admits to have written? Rabbi Shimon ben Lakish said to Rabbi 
Yohanan: But wasn’t it stated in your name with regard to the 
aforementioned incident in Bnei Brak: The members of his family 
contested the claim correctly, even though they admitted that 
the deed was authentic? This means that the claimant is required 
to ratify the deed. Rabbi Yohanan said to Rabbi Shimon ben 
Lakish: That statement was stated in my name by Rabbi Elazar," 
my disciple, but I never said that statement. 


Rabbi Zeira says: If Rabbi Yohanan denies the statement of 
Rabbi Elazar, his disciple, will Rabbi Yohanan also deny that 
which he said to Rabbi Yannai, his teacher? This is as Rabbi 
Yannai says that Rabbi Yehuda HaNasi says: When there is a 
debtor who admits that he wrote a promissory note, the creditor 
is not required to ratify it in court in order to collect the payment. 
And Rabbi Yohanan said to Rabbi Yannai: My teacher, is this 
not the case discussed in our mishna, which states to the contrary: 
And the Rabbis say: The burden of proof rests upon the claim- 
ant? Rabbi Yohanan concludes: The proof mentioned in this 
mishna is nothing other than ratification of the deed. This indi- 
cates that Rabbi Yohanan maintains that according to the opinion 
of the Rabbis, the recipient is required to ratify the deed. If so, 
why does he state that everyone agrees that the recipient is not 
required to ratify the deed? 


Rabbi Zeira explains: Indeed, the statement of our teacher, Rav 
Yosef, appears to be correct, as our teacher Rav Yosef says that 
Rav Yehuda says that Shmuel says: The opinions here should be 
reversed. This, the baraita taught by bar Kappara, according to 
which the deed does not require ratification, is the statement of 
the Rabbis. But Rabbi Meir says that when there is a debtor 
who admits that he wrote a promissory note, the creditor is not 
required to ratify it in court in order to collect payment. And 
what is the meaning of Rabbi Yohanan’s statement that everyone 
agrees that in this case, the recipient is not required to ratify the 
deed? Rabbi Yohanan means that this is the statement of the Rabbis, 
and a statement of the Rabbis that is disputed only by Rabbi 
Meir is tantamount to a statement accepted by all. 


The Gemara asks: But didn’t we learn the opposite in the mishna: 
And the Rabbis say that the burden of proof rests upon the 
claimant? This means that the recipient is required to ratify the 
deed. The Gemara replies: Reverse the opinions in the mishna. 
The Gemara asks: But isn’t it taught in a baraita: With regard to 
witnesses who ratified their signatures but claimed that they were 
not fit to bear witness, their testimony is not deemed credible to 
invalidate the document; this is the statement of Rabbi Meir. And 
the Rabbis say: Their testimony is deemed credible. This indicates 
that according to the Rabbis the document requires ratification. 
The Gemara answers: Here too, reverse the opinions. 


The Gemara asks: But doesn’t Rabbi Yohanan say with regard to 
the proof that the recipient is required to bring, that the proof 
is presented by bringing witnesses’ who testify that the giver 
was healthy, and not by ratifying the deed? The Gemara answers: 
Reverse the opinions of Rabbi Yohanan and Rabbi Shimon ben 
Lakish. Rabbi Yohanan maintains that the recipient is required to 
prove his claim only by ratifying the deed, whereas Rabbi Shimon 
ben Lakish maintains that the recipient is required to bring wit- 
nesses. The Gemara asks: Shall we say that we should also reverse 
the objection that Rabbi Yohanan raised to Rabbi Shimon ben 
Lakish previously, and say that Rabbi Shimon ben Lakish raised 
the objection to Rabbi Yohanan? The Gemara answers: No, that 
is unnecessary. 
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This is what Rabbi Yohanan said to Rabbi Shimon ben Lakish: 
Granted, according to my explanation of the mishna, that I say 
that presenting proof through the ratification of the deed is suf- 
ficient in order to enable the recipient to claim the gift, this is the 
reason that with regard to the incident in Bnei Brak you find the 
possibility that the buyers take possession of the property" by 
ratifying the deed. It is therefore possible that the buyers held the 
property, and the relatives were claiming it from them. But accord- 
ing to you, that you say that the proof must be presented by 
bringing witnesses, how can you find circumstances in which the 
buyers take possession of the property, since they have no proof? 


Rabbi Shimon ben Lakish said to Rabbi Yohanan: I concede to 
you with regard to a case where the members of the deceased’s 
family contested the legality of the buyers’ claim that their con- 
testing the legality of that claim is not taken into consideration, 
since they are contesting the deed held by the buyers. It is therefore 
possible for the buyers to take possession of the property, as in this 
case what do the relatives say? They say that the seller was a minor. 
But there is a presumption that witnesses do not sign the docu- 
ment unless the seller has become an adult." In the mishna, by 
contrast, there is no presumption that counters the giver’s claim 
that he was on his deathbed. The recipient is therefore required to 
bring proof that the giver was healthy. 


§ It was stated that there was a dispute with regard to the follow- 
ing matter: From when, i.e., from what age, can a minor sell his 
deceased father’s property?" Rava says that Rav Nahman says: 
From the time he is eighteen years old, and Rav Huna bar 
Hinnana says that Rav Nahman says: From the time he is twenty 
years old. The Gemara notes: And this statement of Rava was 
not stated explicitly; rather, it was stated by inference. 


Rabbi Zeira raises an objection from the aforementioned baraita: 
There was an incident in Bnei Brak involving one who sold 
some of his father’s property, which he had inherited, and he 
died, and the members of his family came and contested the sale, 
saying: He was a minor at the time of his death, and therefore 
the sale was not valid. And they came and asked Rabbi Akiva: 
What is the halakha? Is it permitted to exhume the corpse in order 
to examine it and ascertain whether or not the heir was a minor 
at the time of his death? Rabbi Akiva said to them: It is not per- 
mitted for you to disgrace him for the sake of a monetary claim. 
And furthermore, signs indicating puberty are likely to change 
after death, and therefore nothing can be proved by exhuming 
the body. Rabbi Zeira explains the objection: Granted, according 
to the one who says that the heir can sell the property once he 
is eighteen years old, 


HALAKHA 


A presumption that witnesses do not sign the document 
unless he has become an adult - by Pann DWI px API 
bins TENDON xbx ww: There is a presumption that witnesses 
do not sign a bill of sale or a promissory note unless they know 
with certainty that the person incurring liability by means of the 
deed has reached his majority. Even if the witnesses claim that 
they signed the document when that person was a minor, their 
claim is not accepted, as they are claiming to have signed the 
document illegally, and if the testimony of a witness renders 


him wicked, his testimony in inadmissible (Rambam Sefer Kinyan, 


Hilkhot Mekhira 29:9 and Sefer Mishpatim, Hilkhot Malve VeLoveh 
24:5; Shulhan Arukh, Hoshen Mishpat 46:38, 235:3). 


From when can a minor sell his deceased father’s property — 
WAN DD WW gA BP: One cannot sell land inherited from 
one’s father or from other relatives, or land received as the gift of 
a person on his deathbed, until he is twenty years old and has 
developed signs of puberty. He cannot sell the property before 
this time even if he has developed signs of puberty, and even 
if he understands the nature of business negotiations, lest he 
sell the property for less than its value, as a child is by nature 
attracted to money and does not yet comprehend the ways of 
the world. Once he has reached this age he can sell the property 
even if he does not understand the nature of business negotia- 
tions. This ruling is in accordance with the Gemara's conclusion 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 14:13; Shulhan 
Arukh, Hoshen Mishpat 235:9). 


NOTES 


That the buyers take possession of the property — 
DDD ninip? TIT: According to the majority of com- 
mentaries, the buyers take possession of the property 
by ratifying the deed (Rabbeinu Gershom Meor HaGola). 
According to the Rashbam, Rabbi Yohanan holds that the 
deed does not require ratification, and the deed enables 
the buyers to take possession of the property without 
further proof of their claim. 


From when can a minor sell his deceased father's 
property — vax 99523 2 NPRN VP: According to 
some of the geonim, ‘this halakha applies to any property 
owned by a minor. The Gemara refers to inheritance only 
because this is the most common way for a minor to 
acquire property. This is also the opinion of Rabbeinu 
Tam and the Rid. Other commentaries maintain that this 
restriction pertains only to property that a minor inherits 
from his father. It does not apply to property that he pur- 
chased or even to property that his father transferred to 
him as a gift during his lifetime (Rif; Rashbam; Meiri). The 
Ritva adds that this restriction also applies to inheritance 
received by a minor from other relatives. 
The Ra’ah and the Rashba explain that the restriction 
applies only to the inheritance that a minor receives from 
his father. According to their opinion, the Sages instituted 
that a minor cannot sell his inheritance because they 
wished to ensure that he would not squander it. They 
instituted this ordinance only with regard to inheritance 
from one’s father, which is common, but not with regard 
to other forms of inheritance, which are less common. 
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HALAKHA 


A twenty-year-old man who did not develop two pubic 
hairs - niwt nw wag Kow mwy Ja: With regard to one 
who has not developed two pubic hairs by his twentieth 
year, if he has developed one of the signs of a sexually 
underdeveloped man, he assumes the status of a sexually 
underdeveloped man. He is retroactively considered to 
have become an adult from the age of thirteen and one day. 
f he sold land from that age onward, the sale is valid (see 
Ramah). One is considered to have reached his twentieth 
year from the time that he is nineteen years and thirty days 
old (Tur). Others maintain that he must be twenty years old 
ess thirty days (Rambam). If he has not developed one of 
he signs of a sexually underdeveloped man, he assumes 
neither the status of a sexually underdeveloped man nor 
hat of an adult. This pertains both to the halakhot of halitza 
and to the validity of his sale. If one develops two facial hairs, 
even though he has not developed two pubic hairs, he 
does not assume the status of a sexually underdeveloped 
man. He retains the status of a minor until he develops all 
of the signs of a sexually underdeveloped man (Rambam 
Sefer Nashim, Hilkhot Ishut 2:11; Shulhan Arukh, Even HaEzer 
172:4, 6, 155:12 and Hoshen Mishpat 235:11-12). 


The sexually underdeveloped man, he neither performs 
halitza nor enters into levirate marriage - yin x5 DBT 

on xr: One who is sexually underdeveloped due to natu- 
ral causes is not eligible to perform halitza or to enter into 
levirate marriage, nor is halitza performed for his widow. 
If he did perform halitza, or halitza was performed for his 
widow, this is a meaningless act. The Rema cites the Rivash, 
who states that nowadays, even if one develops the signs 
of a sexually underdeveloped man, his status is uncertain. 
This is because today no one possesses the expertise to 
determine this status, and it is possible that he developed 
pubic hairs but they fell out. Therefore, it is correct to require 
that he perform halitza (Rambam Sefer Nashim, Hilkhot Yib- 
bum VaHalitza 6:2; Shulhan Arukh, Even HaEzer 172:1, 6, and 
in the comment of Rema). 


He did not develop the signs of a sexually underdevel- 
oped man - DD VD b ou xb: With regard to one 
who has not developed two pubic hairs and who has not 
developed the signs of a sexually underdeveloped man, 
when he reaches the age of thirty-five years and one day 
he assumes the status of a sexually underdeveloped man, 
and he is considered to have reached adulthood (Rambam 
Sefer Nashim, Hilkhot Yibbum VaHalitza 6:11-12 and Sefer 
Kinyan, Hilkhot Mekhira 29:14; Shulhan Arukh, Even HaEzer 
155112, 172:6 and Hoshen Mishpat 235:11). 


During that time is considered as before the time — Jin 
manaa at: One cannot sell property that he inherited from 
his father until he is twenty years old, in accordance with 
the opinion of Rava (Rambam Sefer Kinyan, Hilkhot Mekhira 
29:17; Shulhan Arukh, Hoshen Mishpat 235:9). 


NOTES 

Most of his years have elapsed — pniaw ai: The verse 
states: “The days of our years are seventy years” (Psalms 
90:10). Once one reaches the age of thirty-five and one 
day he or she acquires the status of one who has reached 
majority, even without having developed signs of puberty 
or the signs of a sexually underdeveloped man or woman 
(Rashbam; Rambam). 
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this is the reason that they came and said to Rabbi Akiva: What 
is the halakha? Is it permitted to examine the corpse? But if you 
say that he can sell the property from the time he is twenty years 
old, even if they examine him, what of it? But didn’t we learn 
in a mishna (Nidda 47b): With regard to a twenty-year-old man 
who did not develop two pubic hairs, proof must be brought 
that he is twenty years old, and then he is no longer considered 
a minor. And he is the sexually underdeveloped man, who is 
excluded from the mitzva of levirate marriage. Therefore, if his 
married brother dies childless, he neither performs halitza nor 
enters into levirate marriage" with his widow. Since a twenty-year- 
old is considered an adult even if he has not developed signs of 
puberty, there is no reason to examine the body. 


The Gemara replies: Wasn’t it stated with regard to that mishna: 
Rabbi Shmuel bar Rav Yitzhak says that Rav says: And is this the 

halakha only where he developed the signs of a sexually under- 
developed man? Otherwise, a twenty-year-old who has not devel- 
oped two pubic hairs is still considered a minor. The examination 

of the deceased could therefore be effective to see if he has other 
signs of being sexually underdeveloped. Rava said: The language 

of the mishna is also precise, as it teaches: And he is the sexually 
underdeveloped man. The usage of the definitive article indicates 

that the mishna is referring to one who is clearly a sexually under- 
developed man. The Gemara affirms: One can conclude from the 

mishna that the mishna is speaking of one who developed the signs 

of a sexually underdeveloped man. 


The Gemara asks: And if he did not develop the signs of a sexually 
underdeveloped man," until when is he considered a minor if 
he does not develop two pubic hairs? Rabbi Hiyya teaches in a 
baraita: He is considered a minor until most of his years have 
elapsed," i.e., until he is thirty-five years old. When the case of one 
who had not developed pubic hair would come before Rabbi 
Hiyya, he would offer the following advice: If the person was thin, 
he would say to those appearing in court: Cause him to become 
fat, and if he was fat, he would say to them: Cause him to become 
thin. This is because these signs indicating puberty sometimes 
develop due to excessive thinness, and sometimes they develop 
due to corpulence.’ 


§ A dilemma was raised before the Sages: During the time, i.e, 
the year, when a minor comes of age with regard to selling his 
deceased father’s property, i.e., during his eighteenth or twentieth 
year, is this year considered as before the time that he comes of age 
or is it considered as after the time? Does one come of age at the 
beginning or end of that year? Rava says that Rav Nahman says: 
During that time is considered as before the time," and he does 
not come of age until the year has elapsed. Rava bar Rav Sheila 
says that Rav Nahman says: During that time is considered as 
after the time, and he is considered as having come of age during 
that year. 


BACKGROUND 


A twenty-year-old man who did not develop two pubic 
hairs — Www nw wat Kow wwy ja: Delayed puberty is a 
known medical phenomenon that can occur both in males 
and in females. It is caused by insufficient hormonal secretions, 
which prevent the development of secondary sexual charac- 
teristics, e.g., pubic hair. Sometimes the delay is temporary, and 


Thinness, corpulence - xnw1a_ „wna: Delayed puberty may 
be congenital, but it may also be caused by other factors. Mal- 
nutrition is known to delay the onset of puberty, sometimes by 
several years. Obesity can lead to hormonal imbalances, which 
may also delay the onset of puberty. Furthermore, hormonal 
imbalances may themselves cause weight problems. 


the individual reaches complete sexual maturity a few years 
after the typical time. In some cases, sexual development ceases, 
causing a permanent state of sexual underdevelopment. 
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The Gemara notes: And this statement of Rava was not stated 
explicitly; rather, it was stated by inference. As there was a cer- 
tain person who was during the time, i.e., the year, when one 
comes of age who went and sold his father’s property, and the case 
came before Rava. Rava said to the litigants: He did not do any- 
thing, and the sale is not valid. One who observed Rava’s ruling 
assumed that he ruled in this manner because he maintained that 
during the time when he comes of age is considered as before the 
time. But that is not so. The reason for Rava’s ruling was that there, 
Rava observed excessive mental incompetence in the behavior 
of that individual, as he was emancipating his slaves." Since Rava 
saw that he was mentally incompetent, he invalidated the sale. 


Q Giddel bar Menashya sent an inquiry to Rava: Let our teacher 
instruct us: With regard to a girl who is fourteen years and one 
day old" who understands" the nature of business negotiations, 
what is the halakha? Can she sell property that she inherited from 
her father? Rava sent a reply to Giddel bar Menashya: If she under- 
stands the nature of business negotiations her purchase is a valid 
purchase" and her sale is a valid sale. 


The Gemara asks: But Giddel could have sent this question to 
Rava with regard to a boy. Why did he not do so? The Gemara 
answers: The incident that took place, took place in this way. The 
Gemara asks: But he could have sent this question to Rava with 
regard to a girl who is twelve years and one day old, at which age 
a girl reaches her majority. Why did he not do so? The Gemara 
answers: The incident that took place, took place in this way. 


The Gemara notes: And this statement of Rava was not stated 
explicitly; rather, it was stated by inference, as it was inferred 
from the following incident. There was a certain person who was 
under twenty years old and understood business negotiations who 
went and sold his father’s property, in accordance with the ruling 
that Rava sent to Giddel bar Menashya, and the case came before 
Rava. The seller’s relatives said to the one who sold the property: 
Go eat dates and throw the pits into Rava’s house, in order to 
prove to Rava that their relative was not mentally competent. He 
did so. Rava said to them: His sale is not a valid sale. 


NOTES 


As he was emancipating his slaves — amd Nw KP M77 
mIa: He was squandering his property without reason (Rash- 
bam). Rabbeinu Yona notes that actions of this kind are not listed 
among the signs of mental incompetence (see Hagiga 3b). He 
explains that this pertains only to the matter of selling property. 
The sale of one who squanders his property without reason is not 
valid, since this indicates that he does not understand the nature 
of business. Despite this, he does not have the status of one who 
is mentally incompetent, who is exempt from the obligation to 
perform mitzvot. According to the Rosh this applies only with 
regard to one who has not yet reached the age of twenty. The 
sale of one who has come of age is valid provided that he is not 
shown to be completely mentally incompetent. 


A girl fourteen years and one day old who understands, etc. - 
DTT IMs DP MW MWY yarn na: The discussion here clearly 
pertains to the sale of land, since movable property can be sold 
by a girl of twelve and a boy of thirteen. The Rashbam explains 


that the Gemara is re 
inherited from her fa 


erring to a girl who sold property that she 
her. A girl of twelve and a boy of thirteen 
can sell land if they are astute and understand the nature of 
business negotiations. If they are not demonstrably astute, they 
cannot sell land until they reach the age of either eighteen or 
twenty. Many of the early commentaries maintain that in any 
event one cannot sell property inherited from one's father until 
he is twenty. The discussion here pertains to property that one 
purchased or received as a gift and did not inherit from his father. 
This property can be sold by an individual who has reached 
majority if he understands the nature of business negotiations 
(Rif; Ramah; Rabbeinu Yona). 


Her purchase is a valid purchase - npa Anpa: Josafot write that 
this phrase is superfluous, as anyone who has reached majority 
can purchase land. Conversely, the Ri Migash maintains that a 
person who cannot sell land because he does not understand 
the nature of business negotiations also cannot purchase land. 
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HALAKHA 


A girl fourteen years and one day old, etc. - npiyva 
AD IMS DN me MWY ya Na: A minor cannot sell 
and. With regard toa boy of thirteen and a girl of twelve 
who have developed two pubic hairs, they can sell land 
only if they understand the nature of business negotia- 
ions. This pertains only to land that they purchased or 
received as the gift of a healthy person. With regard to 
and inherited from one’s father or from other relatives, 
or land bequeathed to him as the gift of a person on his 
deathbed, he cannot sell it until he reaches the age of 
wenty years and develops two pubic hairs. This ruling 
is in accordance with the explanation of the majority 
of the early commentaries that the inquiry sent to Rava 
was not referring to inherited property (Rambam Sefer 
Kinyan, Hilkhot Mekhira 29:12; Shulhan Arukh, Hoshen 
Mishpat 2351, 8, 9). 
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NOTES 


We said it is valid only with regard to movable 
property — uban hye pay xY: The presumption 
is that any person who has reached majority pos- 
sesses sufficient understanding to conduct transac- 
ions with regard to movable property. Therefore, 
his testimony with regard to movable property is 
accepted, as it is presumed to be accurate (see Rab- 
beinu Gershom Meor HaGola and Ritva). Tosafot 
write that with regard to testimony, there is no dif- 
erence between movable property and land. The 
Gemara is referring only to testimony with regard 
o the value of the land. In this case the testimony 
of one who is not old enough to sell property is not 
accepted, as it is possible that he did not assess the 
value of the land correctly. 
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When they were writing for him a writ containing the decision, 
the buyers said to the seller, in order to prove that he was mentally 
competent: Go and say to Rava: The scroll of Esther, which is a 
large scroll, is bought for a dinar. Why then does the short writ 
containing Master’s ruling also cost a dinar, which was the scribe’s 
fee? The seller went and said this to Rava. Rava said to them: His 
sale is a valid sale. The boy’s relatives said to Rava: The buyers 
taught him to say that. Rava said to them: Even so, when they 
explain the matter to him he understands. Since, when they 
explain a matter to him he understands, he knows what he is 
doing. And the reason that he acted in this manner, throwing the 
pits into Rava's house, was because of excessive impudence that 
was in him, not mental incompetence. 


§ Rav Huna, son of Rav Yehoshua, says: And with regard to the 
testimony of one who is not old enough to sell property that he 
inherits from his father, his testimony is valid testimony. Mar 
Zutra said: We said that his testimony is valid only with regard 
to movable property," but not with regard to land. 


Rav Ashi said to Mar Zutra: In what way is movable property 
different from land? It is different because with regard to movable 
property his sale is a valid sale. But if that is so, consider that 
which we learned in a mishna (Gittin sga): A purchase made by 
young children is a valid purchase," and a sale made by them is a 
valid sale. These halakhot apply to transactions involving movable 
property. Is it possible that also in the case of young children their 
testimony is valid testimony? Isn't it an established halakha that 
minors are disqualified from bearing witness? Mar Zutra said to Rav 
Ashi: There, with regard to testimony, I require the witnesses to be 
men, as the verse states: “Then the two men shall stand” (Deuter- 
onomy 19:17)," which is interpreted as referring to witnesses, and 
this requirement is not fulfilled in the case of young children. 


Q Ameimar says: With regard to one who is not old enough to sell 
property that he inherits from his father, if he gave a gift from the 
property, his gift is a valid gift." Rav Ashi said to Ameimar: Now, 
if with regard to a sale, in which he receives money, you say that 
the Sages instituted an ordinance that he is not authorized to sell, 
lest he reduce the price of the property and deplete his father’s estate, 
all the more so in the case ofa gift he is not authorized to give a gift, 
as nothing at all comes into his possession in exchange. Ameimar 
said to Rav Ashi: 


HALAKHA 


And with regard to testimony. ..with regard to movable property, 
etc.-131 ovdunb..orhs: A boy who is thirteen years and one day 
old and has developed two pubic hairs but does not understand 
the nature of business negotiations cannot provide testimony with 
regard to land. The commentaries explain that this applies only to 
testimony pertaining to the value of the land (Shakh, citing Tosafot). 
With regard to movable property, his testimony is accepted (Ram- 
bam Sefer Shofetim, Hilkhot Edut 9:8; Shulhan Arukh, Hoshen Mishpat 
35:3). 


A purchase made by young children is a valid purchase, etc. - 
^aa Mpa mpa Nitya: A child up to the age of six cannot transfer 
property to another, although he can acquire property for himself 
(Sma). From the age of six until he reaches majority, although his 
transaction is not valid by Torah law, it is valid by rabbinic ordinance, 
provided that he is found to understand the nature of business 
negotiations (Rema). This applies both to his purchases, to his sales, 
and to his gifts, whether large or small, whether the gift of a healthy 
person or the gift of a person on his deathbed. These halakhot apply 
only with regard to movable property. Some authorities main- 
tain that from the age of ten his sale is valid even if he does not 
understand the nature of business negotiations, provided that he 
is not mentally incompetent (Rambam Sefer Kinyan, Hilkhot Mekhira 
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29:6; Shulhan Arukh, Hoshen Mishpat 235:1, and in the comment of 
Rema). 


Then the two men shall stand — mwas nw ravi: A minor is 
disqualified from bearing witness, even if he is intelligent, until 
he is thirteen years old and has developed two pubic hairs. If he is 
examined sometime after reaching the age of thirteen and is found 
to have developed two pubic hairs, he is retroactively considered as 
having reached majority from the age of thirteen. If his beard is fully 
grown, he does not require examination (Rambam Sefer Shofetim, 
Hilkhot Edut 9:7; Shulhan Arukh, Hoshen Mishpat 35:1). 


His gift is a valid gift — mama inama: If one who has reached the 
age of thirteen years and one day gives of his deceased father's 
property to another, his gift is a valid gift. This applies whether 
the gift is land or movable property, whether it is the gift o 
healthy person or the gift of a person on his deathbed, and even 
if a steward has been appointed for him (Haggahot Maimoniyyot). 
The reason for this is that a person does not give a gift unless he 
derives significant benefit from the recipient, and even then this is 
not a common occurrence. The Sages therefore instituted that his 
gift should be valid, so that people will perform beneficial matters 
for him (Rambam Sefer Kinyan, Hilkhot Mekhira 29:14; Shulhan Arukh, 
Hoshen Mishpat 235:10). 
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And according to your reasoning, that the money he receives in 
exchange for the property is a reason one could consider his sale 
valid, ifhe sold property worth five dinars for six dinars, would his 
sale also be a valid sale? 


Rather, the Sages maintain that a child’s inclination is to be 
attracted to money. And ifyou say that his sale is a valid sale, there 
may be times that there are potential buyers who rattle the dinars 
before him in order to tempt him to sell, and he will go and sell all 
of his father’s property. That is why the Sages ruled that all of his 
sales are not valid. But with regard to a gift, if he did not derive 
benefit from the recipient, he would not give him a gift. The Sages 
therefore said: Let the gift of an orphan be a valid gift, so that 
people will perform beneficial matters for the orphans, as the 
orphan can reciprocate by giving gifts. 


§ Rav Nahman says that Shmuel says: Children who have reached 
the age of majority, i.e., a boy who is thirteen years old and a girl 
who is twelve years old, are examined for signs indicating puberty 
if it is necessary to determine their adulthood for the purpose of 
betrothal," for the purpose of divorce, for the purpose of halitza, 
and for the purpose of stating a girl’s refusal’ to remain married. 
But in order to sell from the property that one inherited from his 
father, the seller must be older, and one cannot sell this property 
until the seller is twenty years old. 


The Gemara asks: But once I examined the boy for the purpose 
of betrothal, why do I need to examine him again for the purpose 
of divorce? The Gemara answers: This is necessary only with 
regard to the levirate marriage" of a minor, as we learned in a 
mishna (Nidda 45a): A boy who is nine years and one day old 
who engaged in intercourse’ with his yevama," i.e., his brother’s 
widow, acquired her as his wife by means of engaging in the act of 
intercourse. Although a minor cannot betroth a woman under 
ordinary circumstances, in the case of levirate marriage the act of 
intercourse of a nine-year-old with his yevama effects acquisition. 
But he cannot give her a bill of divorce until he reaches his major- 
ity. It is therefore necessary to examine him at the time of the 
divorce. 


HALAKHA 


Are examined for betrothal - perp pptia: If a minor 
betroths or marries a woman, his action is of no consequence. 
The woman does not require a bill of divorce, and if he dies she 
does not require levirate marriage or halitza. The definition of 
a minor is one who has not reached the age of thirteen or one 
who has reached the age of thirteen but has not developed two 
pubic hairs. One who has neither developed two pubic hairs 
nor developed the signs of a sexually underdeveloped man 
is considered a minor even if he is twenty years old, until he is 
thirty-five years and one day old (Rambam Sefer Nashim, Hilkhot 
Ishut 4:7, 2:10; Shulhan Arukh, Even HaEzer 43:1, and see 167:1). 


A boy nine years and one day old who engaged in intercourse 
with his yevama - ina by Kaw any Din Dw ywa ja: The 
sexual intercourse of a minor who is not yet nine years old is 
not considered an act of consequence. With regard to a boy 
who is nine years and one day old who engages in intercourse 


with his yevama, his act effects acquisition by rabbinic law like 
the levirate betrothal of an adult, although one who is that age 
cannot betroth any other woman. Although he acquires the 
yevama as his wife, he cannot divorce her with a bill of divorce 
until he reaches majority and then engages in intercourse with 
her. If he does not engage in intercourse with her after reach- 
ing majority and he wishes to divorce her, she requires a bill of 
divorce and halitza. If he engaged in intercourse with her as 
a minor and died before reaching majority, or if he died after 
reaching majority but did not engage in intercourse with her 
after reaching majority, she performs halitza and may not enter 
into levirate marriage with his brother (see Beit Shmuel and Taz). 
If he did not engage in intercourse with his yevama after reach- 
ing majority and he married another woman and then died, 
both women perform halitza and may not enter into levirate 
marriage (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 1:16; 
Shulhan Arukh, Even HaEzer 1671-2). 


NOTES 

Are examined for betrothal, etc. — ^3) pers pptia: 
Once a child reaches the age of majority, it is presumed 
that he or she has developed signs indicating puberty. This 
presumption is not always relied upon. In certain cases 
where it is important to determine whether the child has 
reached majority, an examination is performed in order 
to determine whether the child has developed two pubic 
hairs. In cases where a Torah prohibition is involved, the 
examination is relied upon only in order to determine 
whether it is necessary to be stringent. If the examination 
does not reveal evidence of two pubic hairs, it is not pos- 
sible to be lenient and rule that the child has definitively 
not reached majority, as it is possible that the hairs have 
fallen out. In cases that involve rabbinic law, e.g., refusals, 
the examination is relied upon also in order to be lenient 
(Rid; Rif). 


Only with regard to levirate marriage - mah Kh: 
In the case of levirate marriage, the yavam performs an 
act of betrothal only by rabbinic ordinance. The actual 
acquisition of the yevama, his brother's widow, as his wife 
is effected by Torah law only through intercourse. The 
act of sexual intercourse of a boy who is nine years and 
one day old is considered an act of consequence in every 
way, e.g., if he engages in forbidden sexual intercourse 
with an adult woman, she is liable to receive the death 
penalty due to this act, although he is exempt because he 
is a minor. Therefore, his intercourse effects acquisition of 
his yevama. He cannot divorce her with a bill of divorce, as 
a bill of divorce can be written and delivered only by one 
who has reached majority. 


BACKGROUND 


Refusal — pix: A girl under the age of twelve can be 
married off by her father. If her father is no longer alive, 
she cannot get married by Torah law until she reaches her 
majority. Nevertheless, the Sages instituted that her mother 
or brothers can marry her off with her consent. The girl 
can terminate this marriage before she reaches the age 
of twelve by stating her refusal, i.e., by declaring that she 
does not want to remain married to this man. In this case 
a bill of divorce is not required, and the marriage is nullified 
retroactively. Most of the halakhot of refusal are discussed 
in tractate Yevamot. 


A boy nine years and one day old who engaged in inter- 
course — NAW INK Di Dw ywn ja: Although most boys 
do not experience a significant bodily change at the age of 
nine, the development of the testicles begins to accelerate 
at around this time, with the attendant increase in the 
capacity for intercourse. Although it roughly corresponds 
to the average age of this development, this specification, 
like other specific ages the Sages established for different 
levels of maturity, is somewhat arbitrary, as nothing neces- 
sarily happens on that specific day per se. 
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NOTES 


Teaches us that a woman is juxtaposed to a man - XP 
word TON PW PIT i yrawia: Rav Nahman does not need 
o teach the halakha that a man needs to have reached 
majority in order to perform halitza, as this is derived 
from the halakhot of divorce. Rather, this is referring 
o the requirement for a woman who performs halitza 
o have reached majority (Rashbam). Furthermore, the 
Gemara assumes that the case of halitza is similar to the 
cases of divorce and betrothal, which were also men- 
ioned by Rav Nahman. Just as in these cases both the 
man and the woman must have reached majority, so too 
in the case of halitza (Tosafot). 
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The Gemara explains why it is necessary to mention examining a 

boy for the purpose of halitza:" This is mentioned to the exclu- 
sion of that which Rabbi Yosei says, as Rabbi Yosei says: “Man,” 
i.e. an adult man, is written in the Torah passage with regard to 

halitza, as the verse states: “And if the man does not wish to take 

his brother’s wife” (Deuteronomy 25:7). But a woman, whether 

she is an adult or a minor, can be released by halitza, as the verse 

does not indicate her age. To counter this, Rav Nahman teaches 

us that a woman is juxtaposed to a man" in this passage, indicat- 
ing that the yevama must also have reached adulthood, and the 

halakha is not in accordance with the opinion of Rabbi Yosei. 


The Gemara explains why it is necessary to mention examining a 
person for the purpose of stating her refusal." This is mentioned 
to the exclusion of that which Rabbi Yehuda says, as Rabbi 
Yehuda says that a girl whose mother or brother married her off 
while she was a minor can nullify her marriage by refusing to 
remain married, and she can state this refusal until she reaches 
complete maturity, i.e., when the area covered by black pubic hairs 
is greater than the skin of the genital area. Rav Nahman therefore 
teaches us that the halakha is not in accordance with the opinion 
of Rabbi Yehuda, and once a girl has developed two pubic hairs 
she cannot state her refusal. 


Rav Nahman states: But in order to sell from the property that 
one inherited from his father, the seller must be older, and he 
cannot sell the property until he is twenty years old. This is men- 
tioned to the exclusion of the opinion of the one who says that 
the seller can be eighteen years old. 


The Gemara concludes: And the halakha is that with regard to 
the age when a minor can sell property inherited from his father, 
during the time, i.e., during his twentieth year, is considered as 
before the time when it is permitted, and he cannot sell until the 
end of his twentieth year. And the halakha is in accordance with 
the ruling that Rava sent to Giddel bar Menashe, that a child who 
has reached his majority and understands the nature of business 
negotiations can sell land. 


The Gemara continues: And the halakha is in accordance with 
the statement of Mar Zutra, that one who is not fit to sell land is 
also not fit to bear witness with regard to land. And the halakha 
is in accordance with the statement of Ameimar, that an orphan 
under the age of twenty can bestow gifts from the property he 
inherited from his father. And the halakha is in accordance 
with the statement that Rav Nahman says that Shmuel says with 
regard to all the matters that he mentioned. 


HALAKHA 


For halitza - apron: A minor cannot perform halitza until he 
reaches the age of thirteen years and one day. He is then exam- 
ined, and if he is found to have developed two pubic hairs, he 
can perform halitza. Similarly, a minor girl cannot perform halitza 
until she reaches the age of twelve years and one day, and if she 
is then examined and found to have developed two pubic hairs, 
she can perform halitza, in accordance with the opinion of the 
Rabbis. Before this time, even if she performs halitza it is ineffec- 
tive (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 1:16-18, and 
see Maggid Mishne there; Shulhan Arukh, Even HaEzer 167:3-4). 


For refusal — prrends: There are circumstances in which a minor 
girl is not under her father’s authority. This occurs if her father 
dies, or if her father betroths her to another and she is widowed 
or divorced while still a minor. In these circumstances, if she 
is subsequently betrothed to another and does not wish to 
remain married to him, the halakha is as follows: If the minor 
girl is between the ages of six and ten, she is examined. If she is 
found to be unable to safeguard her betrothal money she does 
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not need to state her refusal. Rather, she returns to her mother's 
house as though she were never betrothed. If she is found to be 
able to safeguard her betrothal money, she must state her refusal 
to remain married in order to nullify the betrothal. If she is less 
than six years old, she does not need to state her refusal, even if 
she demonstrates intellectual acumen. If she is ten years old, she 
must state her refusal to remain married in order to nullify the 
betrothal, even if she is particularly unintelligent, as long as she 
does not demonstrate mental incompetence (Beit Shmuel). Some 
say that all this applies only if her mother or brothers married her 
off. If she married without their consent, she does not need to 
state her refusal (Rema, citing Haggahot Alfasi). Others say that 
even if she has not reached the age of six, if she has reached the 
age at which the transactions of young children are valid, she 
is required to state her refusal in order to nullify the betrothal 
(Ritva). This is so even if she married without the consent of her 
mother or brothers (Rambam Sefer Nashim, Hilkhot Ishut 4:7 and 
Hilkhot Geirushin 11:7; Shulhan Arukh, Even HaEzer 43:2, and see 
Beit Shmuel there, 155:2). 
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MISHNA “® regard to one who divides his 


property between various recipients by 
means of verbal instruction, Rabbi Elazar says: Both in the case 
of one who is healthy and in the case of one who is dangerously 
ill," the halakha is as follows: Property that serves as a guarantee, 
i.e., land, is acquired by means of money, by a deed of transfer, 
or by taking possession of it. And that which does not serve 
as a guarantee, i.e., movable property, can be acquired only 
by pulling. 


The Rabbis said to Rabbi Elazar: There was an incident involving 
the mother of the sons of Rokhel, who was sick, and who said: 
My brooch shall be given to my daughter, and it is valued at 
twelve hundred dinars. And this woman subsequently died, and 
the Sages upheld her statement." This indicates that a person on 
his deathbed can gift property without an act of acquisition. Rabbi 
Elazar said to them: That case was different; the sons of Rokhel 
should be buried by their mother, i.e., he cursed them. It is not 
possible to bring a proof from this incident, as these sons were 
wicked people. Consequently, when ruling in this matter the Sages 
did not act in accordance with the halakha, but allowed the mother 
of the sons of Rokhel to give this valuable piece of jewelry to their 
sister without an act of acquisition having been performed. 


G E M ARA It is taught in a baraita: Rabbi Eliezer 


said to the Rabbis: There was an inci- 
dent involving a certain man of Meron" who was in Jerusalem, 
and he had a lot of movable property. And he desired to give 
the movable property as gifts to various individuals, but they 
could not be acquired by pulling. The Rabbis said to him: There 
is no remedy for transferring the property unless he transfers the 
movable property by means of transferring the ownership of land. 


He went and acquired one plot of rocky land adjacent to Jeru- 
salem, and he said: I give the north part of this area to so-and-so, 
and with it one hundred sheep and one hundred barrels. And I 
give the south part of the area to so-and-so, and with it one 
hundred sheep and one hundred barrels. And he died, and the 
Sages upheld his statement. This indicates that a person on his 
deathbed cannot transfer property without an act of acquisition. 
The Rabbis said to Rabbi Eliezer: Do you bring proof from 
there? The man of Meron was healthy at the time. This was not 
the gift of a person on his deathbed, and it could not be acquired 
by verbal instruction. 


HALAKHA 


And the Sages upheld her statement - p27 N% 112971: 
The gifts of a person on his deathbed do not require an act oi 
acquisition to be valid, as the Sages instituted that the state- 
ment of a person on his deathbed is considered as written 
and as though the document were delivered to the recipient. 
The reason for this ordinance is to prevent him from losing 
control of his mind due to his grief upon seeing that his will 
is not being carried out, exacerbating his illness. The Sages 
accorded this ordinance the force of Torah law. This applies 
both on weekdays and on Shabbat, and it applies even with 
regard to land (see Sma). There is no difference between a 


case where the giver instructs that the gift should be given 
immediately upon his death and a case where he states that 
it should be given later (Rema, citing Nimmukei Yosef; Beit 
Yosef, citing Ritva). The halakhot of the gifts of a person on 
his deathbed apply only if he gave all of his property to oth- 
ers, indicating that he is bestowing the gift in expectation 
of death, or if he stated explicitly that he is dividing up his 
property due to his imminent death (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 8:2; Shulhan Arukh, Hoshen Mishpat 
250:1, and see Sma there). 


NOTES 


Rabbi Elazar says one who is healthy and one who is dan- 
gerously ill, etc. — 131 (DON INK) KT INK İN why D: 

Rabbi Elazar disagrees with all the aforementioned halakhot 
with regard to a person on his deathbed. He maintains that the 
Sages did not institute that the statement of a person on his 
deathbed is considered as written and as though the document 
were delivered to the recipient. Any gift, in any situation, must 
be acquired by an act of acquisition, as must the gift of a healthy 
person. The Rashbam and the Rashba conclude from Rabbi 

Elazar’s statement that he maintains that the gift of a person on 
his deathbed cannot be retracted, as it is acquired in the same 
manner as the gift of a healthy person. The Ramah and the Meiri 
note that even according to the opinion of Rabbi Elazar, this 
applies only in a case where the gift is bestowed upon one who 
is not fit to inherit from the giver. With regard to one who divides 
his property between his sons, he can increase or decrease their 
allotted portions of the inheritance by verbal instruction, as 
stated in the previous chapter (130a). 


NOTES 


Involving. ..of Meron — w23: This incident is also cited in trac- 
tate Kiddushin (26b). The version of the text there reads Madoni. 


This could refer to an inhabitant of the Galilean town of Madon 


(see Joshua 12:19), or to one who came from Media. 
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HALAKHA 

One who maintains thorns in a vineyard — D134 Dy ip Opa: 
If one finds weeds of a kind not usually cultivated in his vine- 
yard, they do not render the vineyard forbidden due to the 
prohibition of diverse kinds even if he desires to maintain them 
as fodder or for medicinal purposes. A vineyard is rendered 
forbidden only if one maintains in it a species that the majority 
of the populace is accustomed to cultivate. Therefore, in regions 
where it is the practice to allow thorns to grow as camel fod- 
der, one who maintains thorns in his vineyard has proscribed 
the vineyard, in accordance with the opinion of the Rabbis 
(Rambam Sefer Zera‘im, Hilkhot Kilayim 5:18; Shulhan Arukh, Yoreh 
Dea 296714). 


Acquisition may be performed from a person on his death- 
bed even on Shabbat - nawa yong ya paw py pip: The 
gifts of a person on his deathbed do not require an act of 
acquisition, provided that one transfers ownership of all of his 
property. Nevertheless, if the person on his deathbed requests 
to transfer ownership through an act of symbolic exchange, this 
is performed even on Shabbat. The reason for this is that the act 
of acquisition is unnecessary, and therefore the Sages permitted 
the act of acquisition to be performed on Shabbat, lest the 
sick person become agitated, adversely affecting his condition 
(Lehem Mishne). Some authorities rule that an act of acquisition 
can be performed on Shabbat even when the act of acquisition 
is not superfluous, e.g., where the giver states that he will not 
retract the gift if he recovers (Tur, citing Rosh). The Rema adds 
that with regard to the gift of a person on his deathbed involv- 
ing only some of the giver's property, which requires an act of 
acquisition, the authorities disagree. The Rashbam says that 
although the gift does not appear to be given in expectation of 
imminent death, an act of acquisition may be performed, while 
the Tur, citing Rosh, disagrees (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 8:3; Shulhan Arukh, Hoshen Mishpat 254:1). 


BACKGROUND 
Arabia — 83: This probably does not refer to the Arabian 
Peninsula, but to the Roman province of Arabia, which included 
Transjordan, the Sinai Peninsula, and part of northern Arabia. 


Thorns...for their camels - rr d..oyip: The camel's pal- 
ate consists of particularly tough skin, which enables it to eat 
horny plants that other animals are unable to eat. These have 
nutritional value, and in regions where camels were commonly 
bred it was commonplace to leave them in the fields as camel 
odder. 
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§ The mishna teaches: Rabbi Elazar said to them: That case 
was different; the sons of Rokhel should be buried by their 
mother. The Gemara asks: What is the reason that he was 
cursing them? Rav Yehuda says that Shmuel says: They were 
maintaining thorns in a vineyard" and did not uproot them, 
and Rabbi Eliezer conforms to his line of reasoning,” as we 
learned in a mishna (Kilayim 5:8): With regard to one who 
maintains thorns in a vineyard," Rabbi Eliezer says: He has 
proscribed the vineyard, rendering it forbidden due to the 
prohibition against diverse kinds. And the Rabbis say: Only 
growing a matter, i.e., a crop, the like of which people usually 
maintain, proscribes" a vineyard and renders it forbidden. 


The Gemara asks: Granted, if it were saffron that grew in the 
vineyard, it is useful for seasoning and other uses, and therefore 
it proscribes the vineyard. But with regard to thorns, for what 
are they useful? Rabbi Hanina said: What is the reasoning of 
Rabbi Eliezer? It is because in Arabia® they maintain thorns 
in the fields for their camels.’ Rabbi Eliezer holds that since 
thorns are maintained in one place, they are considered useful 
everywhere. 


Rabbi Levi says: An act of acquisition may be performed in 
order to effect acquisition of property from a person on his 
deathbed even on Shabbat,"" even though transactions are not 
performed on Shabbat. And this, that an act of acquisition must 
be performed, is not stated in order to take into consideration 
the statement of Rabbi Eliezer’ that the gifts of any person on 
his deathbed require an act of acquisition. Rather, the reason for 
this is that ifa person on his deathbed requests the performance 
of an act of acquisition, his request is fulfilled, lest his anxiety 
upon seeing that his will is not being carried out cause him to 
lose control of his mind due to his grief, exacerbating his poor 
physical state. 


NOTES 


They were maintaining thorns ina vineyard - oyip 171 
ind SF thom that is fit for animal consumption. The Gemara 
here is in accordance with those who hold that one who 
maintains diverse kinds in his vineyard receives lashes even if 
he did not sow or plant them (Rashbam). Alternatively, Rabbi 
Eliezer holds that one who maintains diverse kinds in his 
vineyard transgresses a prohibition, and even if he is not liable 
o receive lashes the court penalizes him. 


And Rabbi Eliezer conforms to his line of reasoning - a1) 
mney awe: Tosafot write that the correct version of the 
ext refers here to Rabbi Elazar, whose opinion is cited in the 
mishna (156a). 


Only a matter the like of which people usually maintain 
proscribes - pa»pn sminaw a7 xbx wap xd: The verse 
states: “You shall not sow your vineyard with two kinds of 
seed” (Deuteronomy 22:9). This indicates that the prohibition 
applies only to those kinds of plants that it is typical to plant. 


Acquisition may be performed from a person on his death- 
bed even on Shabbat - nawa sax ya sown pyp piip: The 


Rashbam explains that this is permitted both in a situation 
where an act of acquisition is unnecessary, e.g., where one 
transfers all of his property, and where it is required, as in the 
case of the gift of a person on his deathbed of only some of 
his property. Despite the fact that the gift of a person on his 
deathbed of only some of his property is bestowed upon 
he assumption that he will recover, there is still reason for 
concern lest the inability to transfer the property cause the 
sick person anxiety and grief (see Tosafot). Conversely, the 
Rosh maintains that when one transfers only some of his 
property, his gift is considered the gift of a healthy person. 
There is therefore no reason for concern lest the inability to 
ransfer it cause him anxiety and grief. 


And not to take into consideration the statement of Rabbi 
Eliezer - awe 27 ad vind xd: The Gemara’s statement 
here apparently indicates that according to the opinion of 
Rabbi Eliezer the gifts of a person on his deathbed require an 
act of acquisition even on Shabbat. Yet the mishna later on in 
his amud cites Rabbi Eliezer's opinion to the contrary. Tosafot 
herefore write that the correct version of the text refers to 
Rabbi Elazar, whose opinion is cited in the mishna (156a). 
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MI SHN A Rabbi Eliezer says: On Shabbat, the verbal 


statement ofa person on his deathbed stands, 
as he cannot write, and the Sages instituted that he can effect the 
transaction verbally lest the inability to do so exacerbate his condition. 
But a verbal instruction does not stand if stated on a weekday. Rabbi 
Yehoshua says: With regard to Shabbat, the Sages stated that his 
verbal instruction is sufficient, even though writing is prohibited. One 
can infer a fortiori that the same applies with regard to a weekday, 
when writing is permitted. 


Similarly, one can acquire property on behalf of a minor,” but one 
cannot acquire property on behalf of an adult, since he can perform 
the act of acquisition himself; this is the statement of Rabbi Eliezer. 
Rabbi Yehoshua says: The Sages stated this halakha with regard to 
a minor, and one may infer a fortiori that this also applies with regard 
to an adult," who is able to perform the act of acquisition himself. 


GEMARA The Gemara asks: Whose opinion is ex- 


pressed in the mishna? The Gemara answers: 
This is the opinion of Rabbi Yehuda. This is as it is taught in a baraita: 
Rabbi Meir says that Rabbi Eliezer says: With regard to a person 
on his deathbed who distributes his property by verbal instruction, 
on a weekday, his statements stand, because he can write, but 
his statement does not stand on Shabbat, because he cannot write. 


Rabbi Yehoshua 


says: With regard to weekdays the Sages stated that the verbal 
instruction of a person on his deathbed is valid, even though it is 
permitted to write. And one may infer a fortiori that the same applies 
with regard to Shabbat, when writing is prohibited. Similarly, one 
can acquire property on behalf of an adult, as he is able to effect 
acquisition himself, but one cannot acquire property on behalf ofa 
minor; this is the statement of Rabbi Eliezer. Rabbi Yehoshua says: 
The Sages stated this halakha with regard to an adult, even though 
he can effect acquisition himself. One may infer a fortiori that this 
also applies with regard to a minor, who cannot effect acquisition 
himself. 


Rabbi Yehuda says that Rabbi Eliezer says: On Shabbat, the verbal 

statement ofa person on his deathbed stands due to the fact that he 

cannot write. But a verbal instruction does not stand on a weekday. 
Rabbi Yehoshua says: With regard to Shabbat the Sages stated that 
his verbal instruction stands, even though writing is prohibited. One 

may infer a fortiori that the same applies with regard to a weekday, 
when writing is permitted. Similarly, one can acquire property on 

behalf of a minor, but one cannot acquire property on behalf of 
an adult, since he can effect the acquisition himself; this is the state- 
ment of Rabbi Eliezer. Rabbi Yehoshua says: The Sages stated this 

halakha with regard to a minor, and one may infer a fortiori that 
this also applies with regard to an adult. 


MI SHNA“4 house collapsed on a son and upon his 


father, or upon a certain person and upon 
those from whom he stands to inherit, and it is unknown who died 
first. If the son bore the responsibility to pay the marriage contract 
of his wife and to pay a creditor, and the son had no money with 
which to pay them except that which he might inherit from his father, 
and the father’s heirs say: The son died first and afterward the 
father died, and therefore the son did not inherit property from his 
father, and the creditors say: The father died first and afterward 
the son died, resulting in the son’s inheriting his father’s property, 
enabling the creditors to collect payment from the property even after 
the son’s death, there is a dispute with regard to how to rule. 
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NOTES 


One can acquire property on behalf of a minor - p3} 
wre: A minor less than six years old cannot acquire 
property himself, as he does not possess the power to 
perform an effective act of acquisition. Rabbi Eliezer 
therefore maintains that an adult can acquire property 
on his behalf (Rashbam; Sefer HaYashar). 


HALAKHA 


Stated with regard to a minor and a fortiori with 
regard to an adult — Dinh nim bp yaks PP: One can 
transfer ownership of a gift to another’ by means of a 
third party, whether in the presence of the recipient or 
not, even if the recipient is one day old. This ruling is in 
accordance with the statement of Rabbi Yehoshua, fol- 
lowing the principle that in cases where there is a dispute 
between Rabbi Yehoshua and Rabbi Eliezer, the halakha 
is in accordance with the opinion of Rabbi Yehoshua 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 4:2, 8; 
Shulhan Arukh, Hoshen Mishpat 2431, 18). 
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Since it cannot be determined who died first, Beit Shammai say: 
They divide the property" between them so that the father’s heirs 
receive half of his property and the son’s creditors receive the other 
half. And Beit Hillel say: The property retains its previous owner- 
ship status.’ Since the last known owner of the property was the 
father, the property is given to the father’s heirs. 


A E M ARA We learned in a mishna elsewhere (175a): 


One who lends money to another with a 
promissory note can collect the debt even from liened property 
that has been sold. If one lends money only with witnesses, he can 
collect the debt only from unsold property. 


Shmuel raises a dilemma: If the borrower wrote in the promissory 
note: The property that I will acquire in the future shall be liened 
to this debt, and he subsequently acquired property, what is the 
halakha? Is the property liened or not? The Gemara clarifies the 
dilemma: According to the opinion of Rabbi Meir, who says: A 
person can transfer ownership of an entity that has not yet come 
into the world, you should not raise the dilemma, as the lender 
certainly acquires, i.e., places alien, on the property. Rather, when 
should you raise the dilemma? Raise it according to the opinion 
of the Rabbis," who say: A person cannot transfer ownership of 
an entity that has not yet come into the world. 


Rav Yosef said: Come and hear proof from a mishna (Ketubot uoa): 
If one produces a promissory note against another, and the borrower 
produced a bill of sale dated after the promissory note that states 
that the lender sold him a field of his, Admon says that the borrower 
can say: Were I really indebted to you, you should have collected 
the loan when you sold me the field. And the Rabbis say: This does 
not prove anything. It is possible that this lender was perspicacious, 
as he sold the borrower the land for a good reason, because now 
he can take the field as collateral from him in lieu of the outstand- 
ing loan. This mishna indicates that even property acquired by the 
borrower after the promissory note is written is liened. 


NOTES 


They divide the property — pbm: Rabbeinu Gershom Meor 
HaGola explains that the property is divided in accordance with 
the principle that property of uncertain ownership is divided 
between the claimants. The Rashbam says that Beit Shammai 
conform to their line of reasoning that a promissory note that 
stands to be collected is considered already collected (see Sota 
25a). In this case, therefore, the claims of the creditors and of 
the heirs are of equal merit, and consequently, the property is 
divided between them. 


The property retains its previous ownership status - 0°D32 
}PINA: Even if the father died first, when the son died the 
property came into the possession of the heirs. Beit Hillel main- 
tain that a promissory note that stands to be collected is not 
considered to be already collected. The property is therefore 
presumed to be in the possession of the heirs, and the creditors 
are considered claimants (Josafot). 


And Beit Hillel say the property retains its previous owner- 
ship status — pnpIna Dpp) Din Do ma: Consider the case 
where a house Collapses upon a son and upon his father, or 
upon a certain person and upon those from whom he stands 
to inherit, and it is unknown who died first. If the son bore the 
responsibility to pay the marriage contract of his wife and other 
debts and he had no money with which to pay them except 
that which he might inherit from his father, the following claims 
arise: The father's heirs claim that the son died first without leav- 
ing any property from which the debt can be collected, and the 


HALAKHA 


According to the opinion of the Rabbis - j2271 xD ox: The 
commentaries discuss the reason it might be possible to place 
a lien on property that one has not yet acquired, even if one 
holds that one cannot transfer ownership of an entity that has 
not yet come into the world. The Rashbam and Rabbeinu Ger- 
shom Meor HaGola explain that there is a difference between 
acquiring ownership of an entity that does not yet exist at all 
and placing a lien on property that exists but is not yet in the 
possession of the borrower. Rabbi Avraham Av Beit Din says that 
there is a difference between acquiring a gift and placing a lien 
upon property. In the case of a gift, the acquisition is effected 
only at the moment of the transaction. In the case of a loan, 
any property that the borrower subsequently acquires is placed 
under a lien at the moment it is acquired, as Rava states that 
the creditor can collect the debt from anything currently in the 
debtor's possession. He is therefore not entitled to sell the prop- 
erty, and it is possible that if he sells it, the lien is not released. 


debt will not be paid. The creditors claim that the father died 
first and the son inherited his father’s property, and therefore 
they can collect their debt from the deceased son's share in his 
father's inheritance. The halakha is that the property remains 
in the presumptive ownership of the heirs, and neither the 
wife not the other creditors receive any payment (see Sma and 
Shakh). This ruling is in accordance with the statement of Beit 
Hillel (Rambam Sefer Mishpatim, Hilkhot Nahalot 5:8; Shulhan 
Arukh, Hoshen Mishpat 104:16, 280712). 
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Rava said to Rav Yosef: Do you speak of a case where the debt is 
collected from the debtor? With regard to collecting the debt 
from him, the debt is collected from any property currently in his 
possession, even from the cloak that is upon his shoulders.’ 
When the dilemma was raised to us, it was with regard to a case 
where the borrower wrote: The property that I will acquire shall 
be liened, and he subsequently acquired property and sold it" to 
others. The dilemma also pertains to a case where the borrower 
wrote: The property that I will acquire shall be liened, and he 
subsequently acquired property and bequeathed it to his heirs. 
In these cases, what is the halakha? Can the lender repossess the 
property from the buyer or heir? 


Rav Hana said: Come and hear a proof from the mishna: In a 
case where the house collapsed ona son and upon his father, or 
upon a certain person and upon those from whom he stands to 
inherit, and it is unknown who died first, the halakha depends on 
the circumstances. If the son bore the responsibility to pay the 
marriage contract of his wife and to pay a creditor, and the son 
had no money with which to pay them except that which he might 
inherit from his father, and the father’s heirs say: The son died 
first and afterward the father died, and therefore the son did not 
inherit property from his father, and the creditors say: The father 
died first and afterward the son died, there is a dispute with regard 
to how to rule. In this case, the creditors claim that the son inher- 
ited his father’s property, and therefore they have a lien upon the 


property. 


The Gemara explains: And if it enters your mind to say that when 
the borrower writes: The property that I will acquire shall be 
liened, and he acquires property and sells it to others, it is not 
liened, and that when he writes: The property that I will acquire 
shall be liened, and he acquires property and bequeaths it to his 
heirs, it is not liened, then the mishna is difficult. Although the 
father indeed died first, this case is comparable to one where 
the borrower writes: The property that I will acquire shall be 
liened, as the son acquired the property after receiving the loan. 
This indicates that a lien can be placed upon property that one will 
acquire in the future. 


Rav Nahman said to the Sages: Rabbi Zeira, our colleague, inter- 
preted the mishna as follows: In this case, the creditors do not 

claim the property because it is liened. Rather, they claim it 

because it is a mitzva incumbent upon the orphans to repay their 

father’s debt." Rav Ashi objects to this: If the promissory note 

does not place a lien on the property, this is considered a loan by 
oral agreement, and Rav and Shmuel both say: A loan by oral 

agreement cannot be collected, neither from the heirs nor from 

the buyers. 


HALAKHA 


NOTES 


From him, even from the cloak that is upon his shoulders — 
mond bya sgan yoy mya: The creditor can collect pay- 
ment from property currently i in the debtor's possession, 

even if the debtor did not state that the property that he will 

acquire shall be liened (Rabbeinu Gershom Meor HaGola). A 
lien is placed upon anything the debtor acquires because 

the debtor is himself responsible toward the creditor, as the 

verse states: “The borrower is servant to the lender” (Proverbs 

22:7; see Sanhedrin 31b), and this responsibility extends to 

anything in the debtor's possession. 


Even from the cloak that is upon his shoulders — xara ox 
mana bys: A creditor can collect money owed to him from any 
property currently i in the debtor's possession, both from land 
and from movable property, and even from the clothes that 
the debtor is wearing. He can collect even from property that 
the debtor acquired after receiving the loan (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 18:1; Shulhan Arukh, Hoshen 
Mishpat 1111, 12:1). 


He wrote, the property that | will acquire shall be liened, and 
he acquired property and sold it, etc. — 131 1312) Mp PNT: 
If the borrower writes in the promissory note that even property 
that he will subsequently acquire will be liened, the lender can 
collect from property subsequently acquired by the borrower 
even if the property was then sold or bequeathed to a third 
party. This ruling is in accordance with the conclusion of the 
Gemara (157b). If this is not explicitly stated in the promissory 


note, the creditor cannot repossess the property from buyers or 
heirs (Rambam). The Rema adds that some authorities say that 
the failure to record this stipulation is merely a scribal error, and 
even if it is not stated in the promissory note, the creditor can 
repossess the property from buyers or heirs (Tur, citing Rosh and 
Rashba; Shakh). Nevertheless, some authorities maintain that if 
some form of guarantee is mentioned in the note but there is 
no reference to property that the borrower will subsequently 
acquire, then this is not presumed to be a scribal error (Ram- 
bam Sefer Mishpatim, Hilkhot Malve VeLoveh 18:1; Shulhan Arukh, 
Hoshen Mishpat 111:20, 112:1, and in the comment of Rema). 


A mitzva upon the orphans to repay their father’s debt - 
tars main wine onim by myn: It is a mitzva for orphans 
to repay their father’s debt in order to preserve his honor. 
The court enforces their obligation to repay the debt just as 
the father's obligation would be enforced. This applies if the 


orphans inherited land. If they inherited only movable property, 
although it is a mitzva incumbent upon them to repay the 
debt, according to the Gemara this obligation is not enforced. 
The geonim instituted an ordinance that the father's creditor 
has a lien on the movable property inherited by the orphans, 
and therefore repayment from the father’s movable property 
is also enforced by the court (see Sma and Shakh). This applies 
even if the father’s debt resulted from a loan by oral agree- 
ment. Furthermore, this applies even if the father acquired the 
property after receiving the loan and did not explicitly state in 
the promissory note that the loan should be collected even 
from property that he will subsequently acquire (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 11:8; 18:10; Shulhan Arukh, 
Hoshen Mishpat 107:1). 
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HALAKHA 


Promissory notes that are antedated - Jin pw 
pampan: Antedated promissory notes might enable a 
creditor to fraudulently repossess property from a buyer. 
The Sages therefore penalized the creditor who wrote 
such a note and ruled that an antedated promissory note 
enables the creditor to collect his debt only from unsold 
property, but not from liened property that has been 
sold. The promissory note is not invalid. If the debtor 
claims that the loan has been repaid, his claim is adjudi- 
cated as it would be in the case of any other promissory 
note. If he claims that he never borrowed the money, the 
antedated promissory note is considered evidence to the 
contrary, and the debtor assumes the presumptive status 
of one who falsely denies his debt. The Rema adds that 
some authorities say that an antedated promissory note 
is invalid (Tur, citing Rabbeinu Yitzhak, Rosh, and Rivash). 
The debtor can therefore claim that the loan has been 
repaid, but he cannot claim that he never borrowed the 
money (Sma). Others maintain that an antedated promis- 
sory note is completely invalid, and the debtor is able to 
claim that he never borrowed the money. Even according 
o the Rema, who says that the promissory note is invalid, 
he debt nevertheless remains. Therefore, if witnesses 
estify to the loan or the debtor admits that he owes the 
money, the lender collects the debt from any property in 
he debtor's possession (Shakh). If the witnesses signed 
an antedated promissory note intentionally, all agree that 
he witnesses are disqualified from bearing witness in 
he future, as they testified falsely. The note is therefore 
invalid, and the creditor cannot use it even in order to 
collect payment from unsold property (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:1 and Sefer Shofetim, 
Hilkhot Edut19:3; Shulhan Arukh, Hoshen Mishpat 34:9, and 
in the comment of Rema, 43:7-8). 


But promissory notes that are postdated - panixam: 
A postdated promissory note is valid even if the note does 
not indicate that it is postdated. The reason for this is that 
postdating a promissory note only diminishes the ability 
of the creditor to collect his debt, as he cannot repossess 
property that was sold by the debtor prior to the date 
written in the note. This applies when the promissory 
note states that property that the borrower acquires after 
receiving the loan is also liened. If this is not stated in 
the postdated promissory note, it is invalid unless the 
promissory note states explicitly that it is postdated. 
According to some authorities, a creditor can repossess 
property that the borrower acquires after receiving the 
loan even if this is not stated in the promissory note, as 
the omission of this clause is considered a scribal error 
(Tur, citing Rosh and Rashba; Shakh). According to these 
authorities, a postdated promissory note is valid even if 
it does not state that property that the borrower acquires 
after receiving the loan is also liened, as the creditor is 
entitled to repossess this property (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 23:2; Shulhan Arukh, Hoshen 
Mishpat 43:12, and see Shakh there, and see 43:13). 
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Rather, in accordance with whose opinion is this mishna? This 
mishna is in accordance with the opinion of Rabbi Meir, who says: 
A person can transfer ownership of an entity that has not yet 
come into the world. Similarly, Rabbi Meir maintains that one can 
place a lien on property that the borrower will subsequently acquire. 


Rav Yaakov from Nehar Pekod says in the name of Ravina: Come 
and hear proof from a mishna (Shevi’it 10:5): Promissory notes 
that are antedated," i.e., that are dated prior to the date on which 
the loan actually was given, are invalid. This is because the promis- 
sory note places a lien on the borrower's property. By dating the 
document earlier than the loan itself, the lender appears to have a 
lien on property that the borrower sold prior to taking out the loan, 
enabling the lender to fraudulently repossess it from the buyer. But 
promissory notes that are postdated" are valid, as this does not 
enable the lender to defraud a buyer. 


The Gemara explains: And ifit enters your mind to say that prop- 
erty that the borrower acquires after receiving the loan is not liened 
even when he writes: The property that I will acquire shall be 
liened, and he acquires property and sells it to others, or when 
he writes: The property that I will acquire shall be liened, and he 
acquires property and bequeaths it to his heirs, why, then, are 
postdated promissory notes valid? They should be invalid, as in 
some instances they enable the creditor to fraudulently repossess 
property that is not liened, e.g., if the borrower acquires property 
after receiving the loan but before the date on the promissory 
note, and he sells it after that date. This case is comparable to one 
where the borrower writes: The property that I will acquire shall 
be liened." 


The Gemara answers: In accordance with whose opinion is this 
mishna? This mishna is in accordance with the opinion of Rabbi 
Meir, who says: A person can transfer ownership of an entity that 
has not yet come into the world. 


Rav Mesharshiyya says in the name of Rava: Come and hear 
proof from a baraita: With regard to collecting a debt in a case of 
enhancement of land, how does it happen that the debt cannot be 
collected from liened property that has been sold? This question 
arises in a case where a debtor sold a field to another and the buyer 
enhanced it, and a creditor came and repossessed it from the 
buyer. When the buyer collects the value of the land from the seller, 
he collects the principal even from liened property that was sold 
to others, but he collects the value of the enhancement only from 
unsold property." 


And if it enters your mind to say that property that the borrower 
acquires after receiving the loan is not liened even when he writes: 
The property that I will acquire shall be liened, and he acquires 
property and sells it to others, or when he writes: The property 
that I will acquire shall be liened, and he acquires property 
and bequeaths it to his heirs, why does the creditor collect his 
debt by repossessing the enhancement from the buyer? Since 
the enhancement was not extant at the time of the loan, it is 
not liened. 


Is comparable to where he writes, the property that | will 
acquire shall be liened — 1719377: The postdated promissory 


NOTES 


loan, then the postdated promissory note enables the creditor to 
fraudulently repossess the property from the buyer. 


note makes it appear that the property was in the borrower's 


possession at the time he received the loan, whereas he actually 
acquired it only after receiving the loan. If one cannot place a lien 
upon property that the borrower will acquire after receiving the 
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pin a poaa nawn: This is one of the ordinances enacted for 
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The Gemara answers: In accordance with whose opinion is this 
mishna? This mishna is in accordance with the opinion of Rabbi 
Meir, who says: A person can transfer ownership of an entity 
that has not yet come into the world. The dilemma of Shmuel is 
raised according to the opinion of the Rabbis. 


The Gemara comments: If you say that when the borrower writes: 
The property that I will acquire shall be liened, and he acquires 
property and sells it to others, it is not liened, and that when he 
writes: The property that I will acquire shall be liened, and he 
acquires property and bequeaths it to his heirs, it is not liened, 
then it is not liened and the following question will not arise. 
If you say that it is liened, what is the halakha with regard to 
one who borrowed money from one lender and then borrowed 
money from another lender, stating in both cases that the property 
that he will acquire shall be liened, and he then acquired land?" 
Does the first lender have a lien upon the property or does the 
last lender have a lien upon the property?" 


Rav Nahman said: This matter was raised before us, and the 
Sages sent a response from there, from Eretz Yisrael: The first 
lender acquires the property, since his lien came first. Rav Huna 
says: The lenders divide the property between them. And so 
teaches Rabba bar Avuh: The lenders divide the property 
between them. Ravina said: The first time Rav Ashi taught this 
matter he said to us: The first lender acquires the property. The 
last time Rav Ashi taught this” matter he said to us: The lenders 
divide the property between them. And the halakha is that they 
divide the property between them." 


The Gemara raises an objection from the aforementioned baraita: 
With regard to collecting a debt in a case of enhancement of land, 
how does it occur that the debt cannot be collected from liened 

property that has been sold? This question arises in a case where 

one sold a field to another, and the buyer enhanced it, and a 

creditor came and repossessed it" from the buyer. When the 

buyer collects the value of the land from the seller, he collects the 

principal even from liened property that was sold to others, but 

he collects the value of the enhancement only from unsold prop- 
erty. And ifit is so that in general, the property is divided between 

the creditors, then, since both the creditor and the buyer have a 

lien upon the enhancement of the property, the buyer should 

collect only half of the value of the enhancement. 


The Gemara answers: What does the baraita mean, as well, when 
it teaches that the buyer collects the enhancement? The baraita 


means that he collects half of the value of the enhancement. 


HALAKHA 
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NOTES 


Does the first.. .or does the last lender have a lien upon the 
property — Taynwi xan iK... Kap: On the one hand, the 
first lender places a lien upon the debtor's property first, and 
therefore he is entitled to be repaid first. On the other hand, it 
is possible that property that a debtor acquires after receiving 
a loan is not liened until he acquires it, at which time he has 
already taken out a loan from the second lender, who also 
placed a lien upon the debtor's property. Since the lien of the 
second lender was created closer to the time that the debtor 
acquired the property, it is possible that the lien of the second 
lender takes precedence (Rashbam; Rabbeinu Gershom Meor 
HaGola). 


They divide the property between them - pbm: Accord- 
ing to the Gemara’s conclusion, the liens of both creditors 
take effect simultaneously. The property is therefore divided 
between the creditors in proportion to the debts owed to them 
(Rashbam; see Rambam). 


BACKGROUND 


The first time Rav Ashi taught this...the last time Rav Ashi 
taught this - we ATT SINS NWT. ATT KAP KPIT: 
Rav Ashi taught for sixty years. During the kalla, the gather- 
ings for Torah study during Nisan and Tishrei, he would teach 
material that he had previously taught. He reviewed the entire 
Talmud during the first thirty years, and he then reviewed the 
Talmud a second time during the second thirty years. The first 
ime he taught this matter refers to when he originally taught 
it during the first thirty years, and the last time refers to his 
second review of it during the last thirty years (Rashbam, citing 
Rav Hai Gaon and Rabbeinu Hananel; Nimmukei Yosef). 


One who borrowed and then borrowed from another and 
then acquired land — mpn my mb: If one borrows money 
from several individuals and subsequently acquires land, 
although each creditor places a lien upon property that the 
borrower subsequently acquires, none of the creditors has a 
claim that takes precedence over the claims of the others. They 
therefore divide the property between them in the following 
manner: If an equal division of the property will enable the 
creditor to whom the smallest sum is owed to receive the entire 
amount he is owed, then each creditor receives the sum of the 
smallest loan, and the remainder is divided equally between 
the remaining creditors. If an equal division of the property 
will not enable the creditor to whom the smallest sum is owed 
to receive the entire amount he is owed, then the property is 
divided equally between the creditors. If one of the creditors 
collected his debt before the others, he keeps whatever he col- 
lected, even if he was the last creditor (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 20:4; Shulhan Arukh, Hoshen Mishpat 104:6, 
10, and see 104:5). 


Where one sold a field to another and the buyer enhanced 
it and a creditor came and repossessed it - TIY 32W 77 
mp ww ain bya xa araw swans: Consider a case where the 
borrower writes that the property that he will acquire shall 
be liened, and he subsequently sells his property, which is 
then enhanced by the buyer. When the lender repossesses 
the property from the buyer he also repossesses half of the 
enhancement of the property. According to the Rambam 
and the Shulhan Arukh, this applies only with regard to a case 
where the property is enhanced by the buyer's efforts. In the 
case where the property was enhanced, but not by the buyer, 
the lender collects all of the value of the enhancement. The 
Rema adds that some authorities say that in the case of any 
enhancement the lender collects only half of the value of the 
enhancement (Tur, citing Rosh and Maggid Mishne). The Rema 
maintains that this is the authoritative halakha. Others maintain 
that the halakha is in accordance with the opinion of the Ram- 
bam (Shakh). If the property was enhanced due to the buyer's 
investment in the property, the buyer's expenses are deducted 


before calculating the half of the value of the enhancement that 
he lender can repossess. The Rema adds that some authorities 
say that even if the buyer invested in the property, the lender 
does not deduct his expenses, as the debt owed to him is equal 
o the value of the principal and the enhancement together (Tur, 
citing Rosh; Shakh). The buyer can subsequently collect the 
principal owed to him even from liened property that has been 
sold. He collects the value of the enhancement only from the 
ender himself (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
21:1; Shulhan Arukh, Hoshen Mishpat 15:1). 
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MI SHNA If the house collapsed upon a husband 


and upon his wife,™ and it is unknown 
who died first, if the wife did not have any children from her 
husband, then the following claims arise: The husband’s heirs 
say: The wife died first and was inherited by her husband, and 
afterward the husband died, and therefore the husband’s heirs 
inherit both his and her property. The wife’s heirs say: The hus- 
band died first and afterward the wife died, and her heirs inherit 
the property that she brought with her to the marriage and the 
payment of her marriage contract. 


Beit Shammai say: They divide the property’ under dispute 
between them. And Beit Hillel say: The guaranteed property that 
the wife brought with her to the marriage retains its previous 
ownership status." The sum of the marriage contract remains 
in the possession of the husband’s heirs, since the marriage 
contract is collected from the husband’s property. Property that 
is brought into and taken out of the marriage with her,’ i.e., 
usufruct property that remains in the wife’s possession during 
her marriage, remains in the possession of the heirs of the 
woman's father. 


HALAKHA 


If the house collapsed upon a husband and upon his wife - 
inv oy voy mat box: Consider a case where a house col- 
lapsed on a husband and wife, and the husband did not have 
any children from his wife, and it is unknown who died first. 
In this case, the husband's heirs inherit the main sum and the 
additional sum stated in the marriage contract, even if the 


husband had set aside specific property for the payment of 
her marriage contract (Helkat Mehokek). The wife's heirs inherit 
the usufruct property that she brought to the marriage (Ram- 
bam Sefer Mishpatim, Hilkhot Nahalot 5:6; Shulhan Arukh, Even 
HaEzer 90:6). 


NOTES 


Upon a husband and upon his wife - inwy oy vbp: The 
mishna is referring to a case where the wife does not have 
any children from her husband. The wife's heirs are her father’s 
relatives, whereas the husband's heirs are either his sons from 
another wife, or his father's relatives (see Rashbam). 


They divide the property - pbm: Beit Shammai maintain 
that since the uncertainty cannot be resolved, the property 
is divided in accordance with the principle that property of 
uncertain ownership is divided between the claimants. Accord- 
ing to Beit Hillel, the matter is adjudicated according to the 
principles of presumptive ownership, as the burden of proof 
rests upon the claimant (Rabbi Yitzhak Karkusha). The Rashbam 
notes that according to the Gemara elsewhere (Yevamot 38b), 
some say that with regard to the marriage contract Beit Sham- 
mai agree with Beit Hillel, and they concede that it remains in 
the possession of the husband's heirs. 


Property that is brought into and taken out with her - Dp) 
Alay pxxi po: There are two types of property a wife 
may bring into a marriage, guaranteed property and usufruct 
property. In the context of a marriage, guaranteed property 
is property that the wife brings with her as a dowry and for 
which the husband bears full responsibility. He may make use 
of the property as he sees fit. If he dies or divorces his wife, the 
property must be returned to the wife according to its value 
at the time of the wedding. Property brought to and taken 


BACKGROUND 


The property retains its previous ownership status — 
Dga D): Some of the early commentaries say that this 
phrase presents the basic principle, the details of which are 
subsequently explained in the Gemara. Beit Hillel state that 
the property retains its previous ownership status, which in 
the case of the marriage contract means that it remains in the 
possession of the husband's heirs, and in the case of usufruct 
property means that it remains in the possession of the wife's 
heirs (Ba'al HaMaor; see Meiri). By contrast, the Rashbam and 
the majority of the early commentaries maintain that the dis- 
cussion in the Gemara (158b) indicates that this phrase teaches 
a separate halakha, that with regard to property the woman 
brought to the marriage whose value is assessed at the time 
of the marriage, the woman is guaranteed to receive that sum 
upon termination of the marriage. Beit Hillel maintain that this 
property retains its previous ownership status. The ownership 
of property the woman brought to the marriage is discussed 
on the following amud. 


out of the marriage with her refers to usufruct property. This is 
property that the wife brings to the marriage from her father’s 
home, and from which her husband is entitled to derive benefit. 
It remains the wife's property, and it is not permitted for her 
husband to sell it. Although he is required to take care of this 
property, he is not responsible if it decreases in value. If the 
husband dies or divorces his wife, usufruct property is returned 
to the wife at its current value. 
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GE M ARA The mishna teaches that according to Beit 

Hillel, the guaranteed property that the wife 
brought with her to the marriage retains its previous ownership status. 
The Gemara asks: In whose possession does the guaranteed property 
remain? Rabbi Yohanan says: It remains in the possession of the 
husband’s heirs, since the husband is liable to compensate his wife 
for guaranteed property in the event of loss. And Rabbi Elazar says:" 
It remains in the possession of the wife's heirs, as the property came 
from her father’s house and belongs to her. 


And Rabbi Shimon ben Lakish says in the name of bar Kappara: 
They divide the property between them." And likewise bar Kappara 
teaches in a baraita: Since these heirs come to inherit and those 
heirs come to inherit, and neither can prove his claim, they divide 
the property" between them. 


MI S HN A Ifthe house collapsed on a son and upon his 


mother, and it is unknown who died first, 
the following claims arise: The mother’s paternal family claims that 
the son died first, and therefore they inherit from the mother, and 
the son’s heirs claim that the mother died first and her son inherited 
from her, and therefore they inherit from the son. In this case, both 
these Sages and those Sages, Beit Shammai and Beit Hillel, concede 
that they divide the property between them." Rabbi Akiva said: In 
this case I concede" that the property retains its previous ownership 
status." Ben Azzai said to Rabbi Akiva: We are already troubled 
by those cases where Beit Shammai and Beit Hillel are in disagree- 
ment. But do you come to bring upon us a disagreement with 
regard to the case where they agree? 


NOTES 


In whose possession, Rabbi Yohanan says. ..and Rabbi Elazar 
says, etc. — 1D) Wax Whe Pam.. BMP aT npa: Rabbi 
Avraham Av Beit Din asks why the mishna states merely that 
the property retains its previous ownership status, leaving the 
question of who keeps the property open to different inter- 
pretations. He suggests that perhaps the tanna did not wish to 
decide this matter, and intentionally worded the mishna in an 
ambiguous manner, leaving the matter open for the Sages of 
a later generation to resolve. 


And Rabbi Shimon ben Lakish says...they divide the prop- 
erty between them - pbm sax... 12 piyaw ran: Accord- 
ing to this ruling, Beit Hillel do not state in the mishna merely 
that the property retains its previous ownership status. Rather, it 
is possible to translate the statement of Beit Hillel as saying: The 
guaranteed property remains in the possession of both of them, 
i.e., both the husband's heirs and the wife's heirs (Rashbam). 


Since these come to inherit and those come to inherit, they 
divide the property - wy pra Ym wd prea Dym yin 
apr: Consider a case where a house collapsed on a husband 
and wife, and he did not have any children from her, and it is 
unknown who died first. With regard to the guaranteed prop- 
erty, the husband's heirs and the wife's heirs divide it between 
them equally, in accordance with the statement of bar Kappara, 
who was Rabbi Yohanan’s teacher (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 5:6; Shulhan Arukh, Even HaEzer 90:6). 


HALAKHA 


Concede that they divide the property between them - 
pbnw pTi: In this case neither party can prove their claim, 
and neither party can claim that the property is in their pos- 
session more than it is in the possession of the other party. This 
is because the property was previously owned by the mother, 
and it is unknown whether it was inherited by the son or by 
the other heirs of the mother. The property is therefore divided 
between them. 


In this case | concede, etc. — 131 ita 3x Min: The term concede 
is anomalous here. In this case, no other tanna maintains that 
the property retains its previous ownership status, and it is 
therefore unclear to whom Rabbi Akiva concedes. The Rashbam 
explains that although this term is imprecise, since the first 
tanna uses this term, Rabbi Akiva also expresses his opinion 
using the same term. Rashi elsewhere writes that Rabbi Akiva 
was a disciple of Beit Shammai, who maintain in the previous 
mishna (158a) that the property is divided between the claim- 
ants. He therefore states that in this case, he concedes to Beit 
Hillel, who maintain in the previous mishna that the property 
retains its previous ownership status. 


In this case | concede that the property retains its previous 
ownership status - Aga OPDAIW ia vw AT: Consider a 
case where a house collapsed on a son and his mother. The 
son's heirs, e.g., his paternal brothers, claim that the mother died 
first. The mother’s heirs claim that the son died first, and since 
a son does not inherit from his mother while in the grave in 
order to bequeath the inheritance to his paternal brothers, the 
mother's heirs inherit from the mother. In this case the property 
is considered to be under the presumptive ownership of the 
mother’s heirs, whose status as heirs is certain. This ruling is in 
accordance with the opinion of Rabbi Akiva, as explained by 
Rabbi lla (Rambam Sefer Mishpatim, Hilkhot Nahalot 5:6; Shulhan 
Arukh, Hoshen Mishpat 280:10). 
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PERSONALITIES 

Rabbi Zeira — x11 37: Born in Babylonia, Rabbi Zeira, 
known in the Jerusalem Talmud as Rabbi Ze’eira, became 
one of the most prominent third-generation amora‘im of 
Eretz Yisrael. His father, a tax collector for the Persian gov- 
ernment, was praised as one of the few who performed 
that function honestly. When Rabbi Zeira ascended to Eretz 
Yisrael, he decided to identify himself entirely with the 
Torah of Eretz Yisrael. The Gemara relates that he undertook 
one hundred fasts in order to forget the Torah that he had 
studied in Babylonia. 


NOTES 
In the possession of the son's heirs — 137 wa? npa: 
With regard to inheritance, the deceased's son always pre- 
cedes any other heir. It is therefore possible to maintain 
that the presumption of ownership of the son is stronger 
than the presumption of ownership of the mother's heirs. 


Since the inheritance was initially in the possession of 
that tribe of the mother - vaw inixa mona apimim dein: 
This reason cannot be understood literally, as the halakha 
applies even if the mother belongs to the same tribe as 
her husband and son. Rather, the Gemara’s intent is to 
illustrate that the property was already in the possession 
of the mother, and consequently in the possession of the 
mother’s family (Ramah). 


Ben Azzai was a disciple-colleague of Rabbi Akiva — 
MI seppy vay van Taba ey ya: Rabbeinu Gershom 
eor HaGola explains that initially ben Azzai and Rabbi 
Akiva were both disciples of Rabbi Eliezer, and afterward 
ben Azzai became a disciple of Rabbi Akiva. The Rashbam 
says that initially ben Azzai was a disciple of Rabbi Akiva. 
When he subsequently became a great scholar, he became 
Rabbi Akiva's colleague. The Rambam writes that a disciple- 
colleague is one who learned Torah from his colleague 
but did not acquire most of his wisdom from him. 


Perek IX 
Daf159 Amuda 


NOTES 


A son who sold some of his father’s property — 13/2 ja 
va% D222: The Gemara is apparently referring to a case 
where the son sold property that he would inherit from his 
father. He then died during his father’s lifetime. The Gemara 
states that after the father’s death, the seller's son repos- 
sesses the property from the buyers (see Rashbam). This 
explanation is difficult, because if the son sold property 
that did not belong to him, the sale is not effective, and 
he himself could repossess the property after his father’s 
death were he alive. Rabbeinu Tam explains that this is 
referring to a case where the seller states explicitly to the 
buyer that he is selling property that he will inherit when 
his father dies. Rabbeinu Tam maintains that although one 
cannot sell property that has not yet come into the world, 
in this case the sale is effective (see Shita Mekubbetzet). 
Others say that the Gemara is referring to one who sells 
property for the purpose of paying for the burial of his 
dying father, as in this case the Sages instituted that the 
sale is valid. Many of the early commentaries state that 
the discussion here pertains not to the property itself, but 
to the money the buyers paid for the property. The seller 
himself was obligated to return the money to the buyers, 
as the sale was invalid. His son is not obligated to return 
the money, as he did not inherit the property from his 
father (see Tosafot). 
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The mishna states that according to Rabbi 
GEMARA 


Akiva, the property retains its previous 
ownership status. The Gemara asks: In whose possession does 
the property remain? Rabbi Ila says: It remains in the possession 
of the mother’s heirs. Rabbi Zeira,’ when he was still in Babylonia, 
said: It remains in the possession of the son’s heirs. When 
Rabbi Zeira ascended to Eretz Yisrael, he adopted the opinion of 
Rabbi Ila, whereas Rabba, in Babylonia, adopted the opinion 
stated by Rabbi Zeira. Rabbi Zeira said: Conclude from this 
incident that the air of Eretz Yisrael makes one wise, as when 
I ascended to Eretz Yisrael I accepted the opinion of Rabbi Ila, 
who was also from Eretz Yisrael, whereas Rabba, who remained 
in Babylonia, accepted my former opinion. 


The Gemara asks: And what is the reason that the property remains 
in the possession of the mother’s heirs? Abaye says: Since the 
inheritance was initially in the possession of that tribe of the 
mother," it is not removed from their possession in order to transfer 
it to the son’s heirs, who are from a different tribe. 


The mishna teaches: Ben Azzai said to Rabbi Akiva: We are already 
troubled by those cases where Beit Shammai and Beit Hillel are in 
disagreement. But do you come to bring upon us a disagreement 
with regard to the case where they agree? Rabbi Shamlai said: That 
is to say that ben Azzai was a disciple-colleague of Rabbi Akiva" 
and not just a disciple, since he said to him: Do you come, in the 
second person, rather than using the more formal third person. 


§ The Sages sent a ruling from there, Eretz Yisrael: With regard to 
a son who borrowed money based on the security of his father’s 
property during his father’s lifetime, and whose father subse- 
quently died, his son repossesses the property from the buyers. 
And this is the most difficult halakha to understand with regard 
to monetary law. The Gemara clarifies the ruling: If the son bor- 
rowed, what does he repossess? He needs to repay a debt, not to 
collect payment. Moreover, what is the relevance of the buyers 
in this matter? There is no mention of them in the premise. Rather, 
if this matter was stated, it is in this manner 


that it was stated: With regard to a son who sold some of his 
father’s property™ during his father’s lifetime, and the son died, 
the son’s son repossesses the property from the buyers. And this 
is a difficult halakha with regard to monetary law, as the buyers 
can say to the son’s son: Does your father sell the property to us 
and you repossess it? 


The Gemara asks: And what is the difficulty? Perhaps he can 
say: I come to repossess the property on the basis of the right of 
my father’s father to the property, as I inherit directly from him. 
Know that this is so, as it is written: “In the place of your fathers 
shall be your sons; you shall make them into princes throughout 
the land” (Psalms 45:17). The phrase “In the place of your fathers 
shall be your sons” indicates that a grandson inherits from his 
grandfather directly, and he does not inherit through his father. 


HALAKHA 


A son who sold some of his father's property, etc. - 12a ja 
"131 WN D224: Consider the case of one who was dying and did 
not have the means to pay for his burial, and his son sold part 
of his father's property in order to pay for the burial, saying to 
the buyer: | hereby sell to you that which | will inherit from my 
father today, at such and such a price. Then, the son died first, 


repossess the property from the buyers, and he is not required 
to reimburse them (see Sma). This is because his father sold 
property that had not yet come into his possession. The property 
therefore remained in the possession of the grandfather, and the 
grandson inherited it from his grandfather (Rambam Sefer Kinyan, 
Hilkhot Mekhira 22:7; Shulhan Arukh, Hoshen Mishpat 2113). 


and afterward the father died. In this case, the son's son can 
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Rather, if there is a halakha with regard to monetary law that poses 
a difficulty," this is the difficult halakha: With regard to a firstborn 
son who sold, during his father’s lifetime, the portion of the 
firstborn that he was set to inherit, and he died in his father’s 
lifetime, his son can repossess the portion of the firstborn from 
the buyers. And this is a difficult halakha with regard to monetary 
law, as his father sells the property and he repossesses it. And if 
you would say: Here too, he says: I come to repossess the property 
on the basis of the right of my father’s father to the property, this 
is not a valid claim, as, if he comes to repossess the property on 
the basis of the right of his father’s father, what is the relevance 
of the portion of the firstborn, since he is not his grandfather’s 
firstborn? 


The Gemara rejects this: And what is the difficulty? Perhaps he 
can say: I come to repossess the property on the basis of the right 
of my father’s father to the property, and yet I receive the portion 
of the firstborn, as I stand in my father’s stead." 


Rather, if there is a halakha with regard to monetary law that poses 
a difficulty, this is the difficult halakha: One knew testimony 
supporting another, and his testimony was written in a document 
before he became a robber," and then he became a robber and 
was disqualified from bearing witness. In this case, he may not 
testify as to the legitimacy of his handwriting. But others may 
testify that it is his handwriting on the document. The difficulty is 
that now that his testimony is not deemed credible," although he 
knows of the matter with certainty, is it logical that others are 
deemed credible and his signature is ratified according to their 
testimony? And this is a difficult halakha with regard to monetary 
law. 


The Gemara rejects this: What is the difficulty? Perhaps this 

halakha is referring to a case where the signature was already pre- 
sumed by the court to be his handwriting" before he was disquali- 
fied, and the witnesses testify merely that the document was already 

ratified. 


Rather, if there is a halakha with regard to monetary law that poses 
a difficulty, this is the difficult halakha: One knew testimony 
supporting another concerning the latter’s ownership of a plot of 
land, and his testimony was written in a document before the land 
came into the witness’s possession as an inheritance, which caused 
the witness to become an interested party. In this case, the witness 
may not ratify his handwriting. But others may ratify his hand- 
writing. The Gemara rejects this: And what is the difficulty? Per- 
haps here too, the halakha is referring to a case where the signature 
was already presumed by the court to be his handwriting before 
he became an interested party, and the witnesses testify merely that 
the document was already ratified. 


HALAKHA 


One knew testimony supporting another in a document 
before he became a robber - Kow W WHI mY b yy mn 
ton mya: If one signed a document before he became a robber, 
and then he became a robber, he cannot testify to ratify his 
signature on a document. If there are others who recognize 
his signature and saw his signature on the document before 
he became a robber, they can testify that it is his signature. If 
they saw his signature on the document only after he became 


falsified his signature on the document after he was disqualified. 
The Rema adds that if there are no witnesses who recognize the 
robber's signature, but there are witnesses who saw the signed 
deed before the signatory became a robber (Sma), he signs his 
signature on another document, and this is then used in order 
to ratify his signature on the document in question (Rambam 
Sefer Shofetim, Hilkhot Edut 14:5; Shulhan Arukh, Hoshen Mishpat 
46:34, and see Pithei Teshuva there). 


a robber, they cannot testify, as the possibility exists that he 


— NOTES 9———___- 
Rather if there is a halakha that poses a difficulty — xdx 
nw rx: The Rashbam says that the halakha sent from 
Eretz Yisrael was not the aforementioned halakha; rather, 
a different halakha was sent. Tosafot explain that all of 
these halakhot were sent from Eretz Yisrael, yet only one 
of them was referred to as a difficult halakha with regard 
to monetary law. 


And I stand in my father’s stead — sax? AN Dipa: The 
grandson inherits the property directly from his grandfa- 
ther, not from his father, who sold the property. He is still 
entitled to receive the portion of the firstborn, because the 
sons of the firstborn are entitled to receive a double portion 
in their inheritance even after their father’s death. Although 
the firstborn does not receive a double portion in the case 
of potential inheritance, this is not considered potential 
inheritance, as the property was already in the father’s 
possession at the time of his death (Ra’avad). 


His testimony is not deemed credible, etc. - xb WN 
^D pama: Rabbeinu Gershom Meor HaGola explains that 
the difficulty is that those who testify to ratify the signature 
of the witness come to uphold his testimony. Yet his actual 
testimony is no longer deemed credible. The Rashbam 
writes that even if his signature is ratified, since the witness 
is no longer deemed credible, the possibility exists that 
he signed the document after he was disqualified from 
bearing witness. 


Where it was already presumed by the court to be his 
handwriting — i? 203 pin: In other words, the wit- 
nesses testify that the court had already examined the 
document and the signatures of the witnesses and found 
everything satisfactory. The witnesses are therefore not 
upholding the testimony of the witness. Rather, they are 
upholding the ratification of a previous court (Rabbeinu 
Gershom Meor HaGola). The Rashbam explains that the 
current witnesses themselves ratified the document in 
court and signed the ratification before the original witness 
was disqualified from bearing witness, and now they are 
only ratifying their own signatures. 
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HALAKHA 


One knew testimony with regard to another before he 
became his son-in-law - ney) Kw ay maya th wth mg 
iann: If one signed a document as a witness before he became 
the son-in-law of one of the parties, and then he became the 
son-in-law of one of the parties, he cannot testify to ratify his 
signature. Others can testify that they recognize his signature 
even if they did not see the document before he became the 
son-in-law of one of the parties. Some authorities say that 
the document is valid only if it is produced by another. If it is 
produced by the witnesses, they are disqualified from bearing 
witness with regard to the document (Rambam Sefer Shofetim, 
Hilkhot Edut 14:5; Shulhan Arukh, Hoshen Mishpat 46:35). 


It is the King’s edict - x17 ba nma: The Torah disqualifies rela- 
tives from bearing witness for one another. This is not because 
they are presumed to love one another; rather, it is a Torah 
edict. This is evidently so, as they are also disqualified from 
bearing witness against one another, and even Moses and 
Aaron are disqualified from bearing witness for one another 
(Rambam Sefer Shofetim, Hilkhot Edut 13:15; Shulhan Arukh, 
Hoshen Mishpat 33:10). 


NOTES 

Even though it was not previously presumed by the court 
to be his handwriting - pt m23 it ans pina Kow 9 by ae: 

The early commentaries explain that there is an essential dif- 
ference between the case of a witness who became a robber 
and the case of a witness who became a relative. The robber 
is suspected of falsifying his testimony, and the possibility 
exists that he signed the document after he was disqualified, 
falsifying the date. According to some commentaries, this also 
applies in the previous case, with regard to one who became 
an interested party. By contrast, a relative is not suspected 

of falsifying his testimony, although he is disqualified from 
bearing witness with regard to his relative (Ri Migash). The 
Ritva adds that it is not possible to explain that a relative is 
disqualified from bearing witness due to the concern that he 
may testify falsely out of love of his relative, as one is disquali- 
fied from testifying against the interests of his relative as well. 


That verse is written as a blessing - 273 13733 KITT: The 
verse teaches that the righteous are blessed with sons and 
grandsons who inherit from them. This explanation is indicated 
by the continuation of the verse: “You shall make them into 
princes throughout the land” (Rashbam). 
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Rather, if there is a halakha with regard to monetary law that 

poses a difficulty, this is the difficult halakha: One knew testi- 
mony with regard to another, and his testimony was written in 

a document before he became that person’s son-in-law," and 

then he became his son-in-law. In this case, the son-in-law may 
not testify as to his handwriting, since one cannot bear witness 

for his relative. But others may testify that it is his handwriting. 
Is it logical that his testimony is not deemed credible, yet others 

are deemed credible and may ratify his signature? 


And if you would say: Here too, the halakha is referring to a case 
where the signature was already presumed by the court to be his 
handwriting before he became a relative, this is difficult. But 
doesn’t Rav Yosef bar Minyumi say that Rav Nahman says: 
Others may testify as to the validity of his handwriting even 
though the signature was not previously presumed by the court 
to be his handwriting?" 


The Gemara rejects this: And what is the difficulty? Perhaps it 
is the King’s edict, i.e., a divine decree, that the testimony of a 
son-in-law is not deemed credible, and yet the testimony of 
others is deemed credible, and the reason he is disqualified is 
not that he is suspected of lying. This must be so, as if you do 
not say so, why are Moses and Aaron disqualified from bearing 
witness for their father-in-law? Could this be because their 
testimony is not deemed credible? Rather, it is the King’s 
edict that even Moses and Aaron shall not bear witness for 
their relatives. Here too, it is the King’s edict" that a son-in-law 
shall not testify as to the validity of his handwriting for his 
father-in-law. 


Rather, the difficulty is actually as we said initially, with regard 
to the halakha that if a son sold some of his father’s property and 
then died, the son’s son repossesses the property from the buyers. 
And with regard to the verse that posed a difficulty for you: “In 
the place of your fathers shall be your sons” (Psalms 45:17), 
which apparently indicates that a grandson inherits from his 
grandfather directly, this is not difficult. That verse is written as 
a blessing." The verse does not indicate the halakhic status of 
the grandson's inheritance, and the reason he can repossess the 
property is still difficult. 


The Gemara asks: But can you say that the verse is written as a 
blessing, 


but with regard to the halakha it does not indicate anything? 


But isn’t it taught in the mishna (157a): A house collapsed on a 
son and upon his father, or upon a certain person and upon 
those from whom he stands to inherit, and it is unknown who 
died first. If the son bore the responsibility to pay the marriage 
contract of his wife and to pay a creditor, and the son had no 
money with which to pay them except that which he might inherit 
from his father, and the father’s heirs say: The son died first and 
afterward the father died, and therefore the son did not inherit 
property from his father, and the creditor says: The father died 
first and afterward the son died, there is a dispute as to the 
halakha. The son therefore inherited his father’s property, and his 
creditor has a lien upon the property, enabling him to collect 
payment from the property even after the son’s death. 


-VENÍ wa - aT wr Kd own 
Torey xb nV pop ON) ITS 
BT /MPTINY MONT MI ian” 
~ "Pag vin Pras NON” 203 
Jp IN) 3 D> IND nyaa 
Sya amd sng PITNA IKT 

KIPPE xp imax nwa din 


- PPID YM - ANT WI N? 
MIKUY 


vry mn Ney ma mya Ya 
pa pasy Yman rapa tax ny 
TMA WY 1 Wy g7 
D, M24 ia nai naww IKI 
wr aad maa PA na nav 

pbp amv asy 


I- ADT SDP PAT D 
OW AY.) IRT W N 
a% 2X7 27 wÝ Kby 227 
Dayma ina ja nD naww 
MPTA AK AK ND TIWI ina 
-KENA MAIMI T PYP N 

APOP aT wT ag w 


KONA 19 DVT OVS ON) 
IAP! MANT mash may 
wre IMI 12 | mim mony) 
ig Wap PAT pS APR yw wx) 

aga prsh Doria saps tax 


mars nya KIY 317 WON 
voy man pa: KIAN I JINN 
aphnw mtn bgi byg- waxy 
KONA I DVT IPS DN) 
any 3 mapa mayb ‘ony 
yow wb xbx Imax om Iwy 
Tapa ia Mx WIP I7 PN DA 

APA pow IKI PINY brb 


This file may not be reproduced or distributed in any form without express permission from the publisher 


What, is it not correct to explain that the father’s heirs are the son’s 
sons, and the term: Those from whom he stands to inherit, is refer- 
ring to the deceased son’s brothers?" And if it enters your mind to 
maintain that the grandson cannot say: I come to repossess the 
property on the basis of the right of my father’s father to the prop- 
erty, as when it is written in the verse in Psalms: “In the place of 
your fathers shall be your sons,” this is written as a blessing, then 
the mishna is difficult. According to this understanding, grandsons 
inherit from their grandfather only through their father. If so, even 
if the son died first and afterward the father died, what of it? Let 
the creditor say to the son’s sons: It is their father’s inheritance that 
I am taking, as the grandsons inherit from their grandfather only 
through their father. 


The Gemara rejects this explanation: No, the father’s heirs are the 
deceased son’s brothers, who certainly inherit from their father 
directly, and the term: Those from whom he stands to inherit, is 
referring to the deceased son’s father’s brothers. Therefore, one 
cannot derive from the mishna that a grandson inherits from his 
grandfather directly. 


§ The Sages raised a dilemma before Rav Sheshet: What is the 
halakha with regard to a son inheriting from his mother while he 
is in the grave, in order to bequeath that inheritance to his paternal 
brothers? If a son dies, and afterward his mother dies, does the 
deceased son inherit from his mother, and subsequently bequeath 
the inheritance to his paternal brothers, who are not related to the 
mother? Rav Sheshet said to them: You learned it in a baraita: 
Consider the case of a father who was taken captive and died in 
captivity, and his son died in the province, i.e., at home, and con- 
sider the case of a son who was taken captive and died, and his 
father died in the province. Since it is not known who died first, the 
father’s heirs and the son’s heirs divide the inheritance. 


The Gemara asks: What are the circumstances of the case? If we 
say that the case is as the baraita teaches, the baraita is difficult. 
Who are the father’s heirs’ and who are the son’s heirs? The same 
individuals inherit from both of them. Rather, is it not so that this 
is what the baraita is saying: Consider the case of a father who was 
taken captive and died in captivity, and his daughter’s son died" in 
the province, and consider the case of the son of his daughter who 
was taken captive and died, and the father of the captive’s mother 
died in the province, and we do not know which of them died 
first. If the father died first, his daughter’s son inherits from him, 
and the son’s paternal relatives subsequently inherit from the son. If 
the son died first, the father’s heirs inherit the father’s estate. Since 
it is unknown which of them died first, the father’s heirs and the 
son’s heirs divide the inheritance. 


And if it is so that a son inherits from his mother while in the grave, 
although the son indeed died first, he should inherit from his 
mother’s father while in his grave and bequeath his inheritance to 
his paternal brothers, and the son’s heirs should receive the entire 
inheritance. Rather, isn’t it correct to conclude from the baraita 
that the son does not inherit from his mother while in the grave 
in order to bequeath that inheritance to his paternal brothers? 


Rav Aha bar Minyumi said to Abaye: We learn this halakha in the 
mishna (158b) as well: If the house collapsed on a son and upon 
his mother, both these Sages and those Sages, Beit Shammai and 
Beit Hillel, concede that the son’s heirs and the mother’s heirs 
divide the property between them. And ifit is so that a son inherits 
from his mother while in the grave, although the son indeed died 
first, he should inherit from his mother while in his grave and they 
should inherit from him, i.e., he should bequeath his inheritance to 
his paternal brothers. Rather, isn’t it correct to conclude from that 
mishna that the son does not inherit from his mother while in the 
grave in order to bequeath that inheritance to his paternal broth- 
ers? The Gemara affirms: Conclude from the mishna that this is so. 


NOTES 


Those from whom he stands to inherit is referring to the 
deceased son's brothers — nts wyi: The Gemara here 
tries to infer from the mishna that a grandson inherits from 
his grandfather directly, and not through his father. Fur- 
thermore, the Gemara understands that this principle also 
applies to other cases of inheritance, e.g., when a house 
collapses on a debtor and his brother. In this case, the 
debtor's sons inherit from their uncle directly, not through 
their father (Rabbeinu Gershom Meor HaGola; see Meiri). 
By contrast, the Ra’avad maintains that even if a grandson 
inherits from his grandfather directly, this principle does 
not apply in other cases of inheritance. According to this 
understanding, the case where the house collapsed on a 
certain person and those from whom he stands to inherit 
must be explained differently (see Sefer Hashlama). 


Who are the father’s heirs, etc. — Ia. agg Wr 1197: The 
son’s heirs are the son's sons, or, if has no sons, his brothers 
or his father’s brothers. If the son died first, the same heirs 
inherit the son's portion of the inheritance from his father. 


HALAKHA 


A father who was taken captive and died, and his daugh- 
ter's son died, etc. — ^3) ina Ja TWN naww AK: Consider 
the case of one who died in captivity while his daughter's 
son died at home, or one who died at home while his 
daughter's son died in captivity. Since it is not known which 
of them died first, the heirs of the father and the heirs of 
the daughter's son divide the father’s property between 
them. The Rema adds that some authorities say that all of 
the property is under the presumptive ownership of the 
father's heirs, in accordance with Rabbi Akiva's ruling (158b) 
that the property retains its previous ownership status 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 5:7; Shulhan 
Arukh, Hoshen Mishpat 280:11). 
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NOTES 


And what is the reason — 'xn xayo: The principle 
that a son does not inherit from his mother while in 
the grave is an exception to the rule with regard to the 
halakhot of inheritance. Generally, one can come into 
possession of his inheritance even if one of the relatives 
from which one inherits is deceased. This is because 
inheritance is unlike other modes of transferring prop- 
erty. It enters the heir’s possession according to the order 
of precedence of kinship, and there is no need for an act 
of acquisition. Since it does not involve the will of the 
one bequeathing the inheritance, there is no need for 
the one bequeathing the inheritance to be alive and 
conscious of the transfer. 


Just as in the case of transfer that was stated with 
regard to a husband — byaa MWA aD ma: A hus- 


band inherits from his wife due to 


he legal bond of their 


marriage. Since his death ends the marriage, it is obvious 
that he no longer inherits her property. Conversely, a 


son inherits from his mother due 


remai 


ns her 


o his filial kinship. He 
in even after his death, and therefore it is 


not necessarily apparent that he does not inherit from 


her w 


ile in 


he grave (Rivam; Rid). 


The husband does not inherit, etc. - way» byan px 
"131: The Rashbam explains that the husband does not 


inheri 


her re 


from 


erty through 


inheri 
tion, t 


ed by 
here is 


his wife after her death. If she predeceases 


atives, the husband does not inherit their prop- 


his deceased wife. Rather, the property is 
her own relatives. According to this explana- 
a dissimilarity between the two phrases. In 


the case of the son, the term: In the grave, refers to the 


deceased son, whereas in the case of 


he husband it 


refers to his deceased wife. 
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And whatis the reason" that a son does not inherit from his mother 
while in the grave? Abaye says: The term transfer, concerning 
the transfer of inheritance from one tribe to another, was stated 
with regard to the inheritance of a son (see Numbers 36:7), and 
the term transfer was stated with regard to the inheritance of 
a husband (see 111b-113a and Numbers 36:9). Just as in the case 
categorized as transfer that was stated with regard to the inheri- 
tance of a husband," the husband does not inherit" from his wife 
while he is in the grave" in order to bequeath that inheritance to his 
heirs, so too, in the case categorized as transfer that was stated 
with regard to the inheritance of a son, the son does not inherit 
from his mother while in the grave" in order to bequeath that 
inheritance to his paternal brothers. 


§ There was a certain person who said to another: I am selling to 
you all of the property that I own of bar Sisin." There was one 
parcel of land that was called the tract of the house of bar Sisin. 
The seller said to the buyer: This latter parcel ofland is actually not 
the property of the house of bar Sisin, and it is merely called: Of 
the house of bar Sisin, and therefore it is not included in the sale. 


The matter came before Rav Nahman, and he placed the land in 
the possession of the buyer. Rava said to Rav Nahman: Is this the 
halakha? The halakha is that the burden of proof rests upon the 
claimant, which in this case is the buyer. And the Gemara raises a 
contradiction between this statement of Rava and another state- 
ment of Rava, and between this statement of Rav Nahman and 
another statement of Rav Nahman. 


The Gemara explains the contradictions. There was a certain man 
who said to another: What do you want, i.e., what are you doing, 
with this house of mine? He said to the claimant: I purchased it 
from you and I worked and profited from it for the years necessary 
for establishing the presumption of ownership. The claimant said 
to him: I was traveling among the settlements in a distant location, 
and I was unaware that you were residing in my house, which is why 
I did not lodge a protest. 


HALAKHA 


The husband does not inherit from his wife while in the grave- mother’s lifetime without leaving any offspring, when his mother 


apa inwy ny WI byan pX: A husband's right to inherit from 
other heirs. This applies only 
during his lifetime. If the husband dies, and afterward his wife 
inherit from her while in the grave in order to 
of kin. Rather, the wife's next 
of kin from her father's family inherit from her. This ruling is in 
the Ri Migash (see 114b). If the 
ime, and afterward her father 
or another relative from whom she inherits dies, the husband 
his wife. Rather, her offspring 
she has no offspring, the inheritance returns to 


his wife precedes the rights of al 


dies, he does no 
bequeath her property to his nex 


accordance with the explanation o 
wife dies during her husband's life 


does not inherit from them throug 
inherit from her. | 


dies her inheritance returns to her father’s family. Although the 
son would inherit from his mother were he alive, he does not 
inherit from her while in the grave in order to bequeath the 
inheritance to his paternal brothers (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 1:13, and see 5:6; Shulhan Arukh, Hoshen Mishpat 
276:5, and see 280:10). 


The property that | own of bar Sisin — ppp 327 p3): Consider 
the case of one who says to another that he is selling the field of 
so-and-so to him. Subsequently, when the buyer wishes to take 
possession of the field, the seller claims that although the field 


her father’s family, as the husband inherits only property already 
in his wife’s possession at the time of her death, not property 
due to her. This ruling is in accordance with the explanation of 
the Rashbam (Rambam Sefer Mishpatim, Hilkhot Nahalot 1:1-12; 
Shulhan Arukh, Even HaEzer 90:1). 


The son does not inherit from his mother in the grave - py 
JAPA ja% Ne Wri yam: In a case where a son dies during his 
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is generally known as so-and-so's field, it did not actually belong 
to that person, and the sale did not refer to that field. Rather, the 
sale referred to a different field that the seller purchased from 
so-and-so. In this case the seller must prove his claim. Otherwise, 
since the field is known as so-and-so's field, the buyer can take 
possession of the field, in accordance with the opinion of Rav 
Nahman (Rambam Sefer Kinyan, Hilkhot Mekhira 21:21; Shulhan 
Arukh, Hoshen Mishpat 218:25). 
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The one residing in the house came before Rav Nahman for a 
judgment. Rav Nahman said to him: Go clarify your profiting," 
i.e., prove that you really resided there for three years, and then the 
case can be judged. Rava said to Rav Nahman: Is this the correct 
judgment? The halakha is that the burden of proof rests upon the 
claimant. Therefore, the claimant should have to prove that the 
possessor did not reside in the house. The first statement of Rava 
is difficult, as it is contradicted by the second statement of Rava," 
and the first statement of Rav Nahman is difficult, as it is contra- 
dicted by the second statement of Rav Nahman. In the first case, 
Rav Nahman ruled in favor of the buyer, and Rava ruled in favor of 
the seller, whereas in the second case their rulings were reversed. 


The Gemara answers: The apparent contradiction between the first 
statement of Rava and the second statement of Rava is not difficult. 
Here, with regard to the property of bar Sisin, the seller stands in 
possession of his property, and the buyer claims the parcel of land 
from him. There, the buyer stands in possession of his property, 
since he dwells in the house, and the seller wishes to evict him. 


The contradiction between one statement of Rav Nahman and the 
other statement of Rav Nahman is not difficult as well, because 
there, since the seller said to him: I am hereby selling you all of 
the property that I own of the house of bar Sisin, and this parcel 
of land is called: Of the house of bar Sisin, it is incumbent on him 
to reveal that it is not of the house of bar Sisin. But here, in the 
case where the claimant states that he had been in a distant location, 
it should not be considered as any case other than one where the 
possessor is holding a document as evidence that he purchased 
the house. Wouldn’t we then say to him: First ratify your docu- 
ment, and only then be established as the owner of the property?" 
In this case as well, since his presumptive ownership is in place of 
a document, he needs to clarify the matter by means of witnesses. 


rom the publisher 


HALAKHA 

Go clarify your profiting - sano ana dn: Consider the 

case of one who is in possession of a field, and he claims 

that he acquired it from its owner and occupied it in the 

manner necessary to establish the presumption of owner- 
ship. The former owner contests his claim, stating that he 

was not in the province during that time, and therefore 

the person in possession of the field could not have 

acquired it from him. In this case, the person in posses- 
sion of the field is required to prove that the former owner 
was in the province at least one day during the time in 

question. This ruling is in accordance with the opinion of 
Rav Nahman and in accordance with the Rif’s explanation 

of the Gemara. Some authorities say that this applies only 

when the person in possession of the field claims to have 

acquired it during a time of crisis, when travel is perilous. If 
the conditions of travel at the time were normal, he is not 
required to prove that the former owner was in the vicinity, 
as he might have sold the field by means of an agent (Tur, 
citing Ramah and Rosh). Some authorities say that if the 

person in possession of the field did not state the day or 

month when he acquired the field, he is required only to 

produce witnesses who can testify that he occupied the 

property for the years necessary to establish the presump- 
tion of ownership (Rambam Sefer Mishpatim, Hilkhot Toen 

VeNitan 15:10; Shulhan Arukh, Hoshen Mishpat 146:11-12). 


NOTES 


The first statement of Rava is difficult as it is contra- 
dicted by the second statement of Rava, etc. - Nw? 
D1 KITT KITT: In the first case Rava maintains that the 
property is under the presumptive ownership of the seller, 
whereas in the second case he maintains that the prop- 
erty is under the presumptive ownership of the buyer. In 
the first case Rav Nahman rules that the seller must prove 
his claim, whereas in the second case he maintains that 
the buyer must prove his claim. 


Ratify your document and be established as owner of 
the property — D323 0p) JWW O77: The Gemara resolves 
the apparent contradictions by explaining the fundamen- 
tal logic of each Sage. Rava maintains that the one who is 
in actual possession of the property is presumed to be its 
owner, whereas Rav Nahman maintains that the property 
is under the presumptive ownership of the party whose 
claim appears to be more solid. 
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Several fundamental issues were discussed in this chapter. With regard to the division 
of the estate of the deceased between the sons and the daughters, the Gemara says 
that when the estate is large, the sons inherit it, and they are required to provide the 
daughters with sustenance out of their inheritance. If the estate is insufficiently large 
to provide for both the sons and the daughters, the daughters’ claim takes precedence 
over the sons’ claim, since their right to sustenance is based on the stipulations of 
the marriage contract. The daughters are therefore provided with sustenance from 
the estate, while the sons are required to provide for themselves. 


A tumtum, whose sexual organs are indeterminate, is unable to prove his claim either 
to the rights of a son or to the rights of a daughter. The tumtum is therefore excluded 
from receiving the inheritance of the sons in the case of a large estate and the suste- 
nance of the daughters in the case of a small estate. The tumtum is still a child of the 
deceased and inherits from the father if there is no other child. 


The Gemara examined the related issue of the legal status of a fetus. It concluded 
that a fetus is not considered a legal person and cannot acquire property. There is 
one exception to this principle: One can transfer ownership of his property to his 
own unborn child. 


When some of the heirs are adults and others are minors, the income from and 
expenditures spent due to the inheritance are divided equally between the heirs 
until the property is divided. This also applies to profits or losses incurred by one of 
the brothers due to the honor of the family and social obligations such as the gifts 
of groomsmen. The adult sons may declare at the outset that they intend to engage 
in business, enhancing the property for themselves. Furthermore, if the property 
was enhanced due to the efforts or expenditure of the adult sons, in any event the 
enhancement belongs entirely to the adult sons. The same applies with regard to a 
wife who inherited her husband’s property. 


The Sages instituted that a person on his deathbed can transfer ownership of his prop- 
erty by verbal instruction, without performing a formal act of acquisition. This was 
instituted due to the concern that the sick person's condition might be exacerbated by 
the anxiety and anguish caused by his inability to ensure the implementation of his 
will. The Gemara’s conclusion is that the gift of a person on his deathbed bestowed by 
verbal instruction is valid whether it was bestowed on a weekday or on Shabbat. With 
regard to several matters the gifts of a person on his deathbed have the legal status 
of inheritance, e.g., the transfer of ownership is effected only when the giver dies. 


The Sages distinguish between several forms of gifts of a person on his deathbed. If 
a person on his deathbed transfers the ownership of all his property, his gift has the 
legal status of a gift of a person on his deathbed, and if he recovers he can retract the 
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gift. Furthermore, during his illness he can retract the gift or transfer it to another, and 
the last instruction that he issues takes effect. If a person on his deathbed transfers 
the ownership of only some of his property, reserving part ofhis property for himself, 
his gift does not have the status of the gift of a person on his deathbed, and he cannot 
retract the gift even ifhe recovers. If the person on his deathbed clearly indicates that 
he is bestowing the gift due to his expectation of imminent death, his gift has the 
status of the gift of a person on his deathbed, even if he transfers ownership of only 
some of his property. 


The chapter concluded with several discussions pertaining to the division of inheri- 
tance in cases where two relatives died under circumstances that rendered it impos- 
sible to ascertain which of them died first. If a son and his father died under such 
circumstances, the father’s heirs inherit the property, even if the son owed money 
to creditors. If the heirs of the two relatives are not the same individuals, e.g., in the 
case of a mother and son who died, the property is inherited by the heirs whose 
status is certain. If a husband and wife died under such circumstances, the sum of 
the marriage contract is inherited by the husband’s heirs, the usufruct property is 
inherited by the wife’s heirs, and the guaranteed property is divided between them. 
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And I bought the field that was in Anathoth from 
Hanamel, my uncle’s son, and weighed him the money, 
seven shekels and ten pieces of silver. And I subscribed 
the deed, and sealed it, and called witnesses, and 
weighed the money in the balances. So I took the deed 
of the purchase, that which was sealed, the terms and 
the conditions, and that which was open. 

(Jeremiah 32:9-11) 


So said the Lord of hosts, the God of Israel: Take these 
deeds, this deed of the purchase, that which is sealed, 
and this deed that is open, and put them in an earthen 
vessel, that they may continue many days. 


(Jeremiah 32:14) 


In this chapter, the Gemara discusses the above verses and concludes that no practical 
halakhic deductions may be drawn from these verses in Jeremiah. Nevertheless, it 
is possible to learn from them that already in First Temple times there were distinct 
procedures involved in the formulation of deeds and intricate methods of acquisition 
associated with them. Since the Torah itself does not mention legal documents, with 
the exception of the bill of divorce mentioned in Deuteronomy 24:1, all the halakhot 
pertaining to such documents are rabbinic ordinances instituted through the ages, 
from the time of Moses down to the latter generations of talmudic Sages. This chapter, 
the final chapter of the tractate, discusses several fundamental issues concerning the 
legal documents relevant to the various kinds of business transactions dealt with 
throughout the tractate. 


One issue is the correct method of writing the text and signing of witnesses on a 
document. In mishnaic times there were two types of documents: Ordinary docu- 
ments and tied, or folded, documents. The proper procedure for preparing each of 
these documents is examined in this chapter: Where and how the witnesses should 
sign, under what circumstances a document may be written upon paper or parch- 
ment that had its original text written and erased, how to erase or correct errors in 
documents, and how to resolve apparent contradictions found in a document's text. 


Other issues discussed are: May a document for a legal transaction be written with 
the consent of only one of the parties involved, or is it necessary to consult with and 
receive the consent of all the parties? Which party is required to pay the wages of 
the one who writes the document? 


The Gemara also considers a somewhat related issue: If one has a document that has 
become erased or is fading and is bound to become illegible, is there a way to have 
the contents copied into a replacement document? The chapter addresses yet another 
question: If a promissory note is paid in part, should a new promissory note be writ- 
ten for the balance, or is the original promissory note to be retained, with a receipt 
issued to the debtor to protect him from subsequent collection of the full amount? 


Toward the end of the chapter, the concept of a loan guarantee is raised. The basic 
idea of a guarantee is mentioned in the Torah, but its application to a loan guarantee 
is not clear. One question that arises is: What is the legal relationship between the 
creditor and the guarantor? Is the guarantor obligated to repay the loan only if the 
debtor defaults, or can the creditor approach the guarantor directly? Other issues 
discussed include the following: Is a guarantor legally bound by merely stating he 
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will serve as a guarantor, or must his commitment be recorded in writing? What is 
the precise formulation that obligates a guarantor to honor his pledge? Can property 


that a guarantor has sold to others subsequent to undertaking the guarantee be seized 
as repayment? 


Along with its analysis of these and similar topics, the Gemara addresses certain 
other subjects of a tangential nature, some of which are explored quite thoroughly. 
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MI S H N A In an ordinary’ document, its witnesses 


are to sign inside it, i.e., on the written side 
of the paper. In a folded and tied document," its witnesses are to 
sign on the back of it. 


With regard to an ordinary document whose witnesses wrote 
their signatures on the back of it, and a tied document whose 
witnesses wrote their signatures inside of it, both of these are 
not valid.” Rabbi Hanina ben Gamliel says: A tied document 
whose witnesses wrote their signatures inside of it is valid, 
because one can transform it into an ordinary document by 
untying it. Rabban Shimon ben Gamliel says: Everything is in 
accordance with regional custom." 


An ordinary document is rendered valid by its having at least two 
witnesses, and a tied document is rendered valid by its having at 
least three witnesses. With regard to an ordinary document in 
which a single witness wrote his signature, and a tied document 
in which only two witnesses wrote their signatures, they are both 


— m ——— 


Everything is in accordance with regional custom — 
mya an 4pm: Some say that any document that 
does not follow the procedures established by the Sages 

is not valid, even if there is nothing objectionable in 

its text. Therefore, if one writes a tied document today, 
when we have no firsthand knowledge of its proper 
preparation, itis not valid (Nimmukei Yosef). The Ramban 

notes that this opinion is not accepted as the authorita- 
tive halakha (Shulhan Arukh, Hoshen Mishpat 42:1). 


not valid. 


Ordinary [pashut] - pws: The word pashut has several mean- 
ings. In this context it appears that the most accurate interpreta- 
tion would be flattened or spread out, in contrast to the other 
type of document, which is tied closed. 


Folded and tied document - 319...093: Tied documents 
in antiquity were used to ensure a more secure and tamper- 
resistant method of recording contracts and deeds. Preparing a 
tied document required a greater amount of time and expertise 
than preparing an ordinary document. 

After the talmudic period and, it would appear from the 
Gemara, even at the close of the mishnaic period, the use of 
this type of document was severely limited and perhaps even 
discontinued altogether. In fact, the Rambam does not discuss 
itat all in the Mishne Torah. The commentaries who explain the 
details of its production and appearance are not speaking from 
firsthand knowledge, but are reconstructing these matters from 
information found in various discussions in the Gemara and 
raditions received from previous generations. 

There are consequently several differing views as to how a 

ied document is written, which may be divided into two basic 
approaches. According to some, part of the document is folded 
back and forth several times, like a handheld fan or accordion. A 
ine of text is written and the next line is left blank; the written 
line is then folded over the blank line and sewn closed. This 
procedure is repeated at least three times. Only the essential 
part of the document would be tied, with the rest of the docu- 
ment written below the folds in the ordinary manner (Rashi on 
Gittin 81a and Kiddushin 49b; Rabbeinu Gershom Meor HaGola; 
Rashbam; Rabbeinu Yehonatan of Lunel). 
The second approach is that after the document is folded, it 
is tied with straps that emerge from its sides or ends (Ramah). 
n any event, the witnesses sign on the exposed side of the 
document, in the manner discussed in the Gemara. Josafot 
subscribe in a large part to the former opinion, but maintain 
here is no system of alternating written and blank lines. Rather, 
he lines are written one after the other, and every other written 
ine is folded over the written line that follows it. 

In the 1960s, tied documents from the period of bar Kokheva 
were unearthed in a cave in Judea. On these, the entire text of 
he document was written twice on the same piece of parch- 
ment, with the first copy folded, tied, and sealed to ensure its 
integrity. The second copy was left open for easy reference. Wit- 
nesses signed on the back of the document, with one signature 


for every stitch tying the sealed copy. This model differs con- 
siderably from Rashi’s explanation, more closely resembling the 
opinion of the Ramah. 


Signed document, according to Rashi 


Manner of folding and stitching, according to Rashi 


Illustrations of a tied document discovered in Nahal Hever. Pictured are the front 
of the document and its back, before and after being tied. 


Both of these are not valid - pois amw: These documents 
are invalidated because, as the Gemara explains (164b), different 
dating systems were used for ordinary and tied documents. It 
would therefore be possible to change the date of the transac- 
tion recorded in the document after it is signed by folding and 
sewing it, or by opening and unfolding it (Josafot). According 
to the Ramban, the reason the document is disqualified is that 
a document is valid only if prepared by the scribe in accordance 
with the directions of the party who commissions it. This docu- 
ment, which meets the requirements of neither an ordinary 
document nor a tied one, is presumably not what the scribe 
was instructed to write. The Rashbam explains simply that any 
document that does not follow the procedures established for 
it by the Sages is ipso facto not valid. 
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This is an ordinary document...this is a tied docu- 
ment — Wap m...bw9 mM: According to this interpretation, 
it emerges that Jeremiah wrote two documents for his 
purchase of this property from his cousin: An ordinary one 
and a tied one. The Ra'avad asks why Jeremiah would write 
two documents. The Ramah answers that both Jeremiah 
and his cousin were priests, living in a town of priests (see 
Jeremiah 1:1), and since the entire concept of tied docu- 
ments was instituted for the benefit of priests, Jeremiah 
would naturally draw up a tied document. Since Jeremiah 
did not want the validity of the deed to be called into 
question at some time in the distant future, he wrote an 
ordinary document as well. 
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G E M A The Gemara asks: From where are these 

matters derived? What biblical basis is 
there for the existence of these two types of documents? Rabbi 
Hanina says: As the verse states: “They shall buy fields for 
money, and subscribe the deeds, and seal them, and call 
witnesses” ( Jeremiah 32:44). When the verse states: “They shall 
buy fields for money, and subscribe the deeds,” 


this is referring to an ordinary document. When the verse states: 

“And seal them,” this is referring to a tied document. The next 
phrase, “and call witnesses [veha’ed edim],’ which more literally 
would be translated: And have witnesses bear witness, is inter- 
preted as follows: “And have bear witness [veha’ed],” this indicates 
the need for two witnesses, as the term “witness [ed]” in the Torah 
generally refers to two witnesses. As to the word “witnesses 
[edim]; this additional term indicates the need for three witnesses. 
How so? How can the verse call for both two witnesses and three 
witnesses? Rabbi Hanina explains: Two witnesses are required 
for an ordinary document, and three are required for a tied 
document. 


The Gemara questions this explanation: But I can just as well 
reverse it, requiring two witnesses for a tied document and three 
for an ordinary one. The Gemara answers: Since the tied document 
requires more to be done with regard to its ties, it stands to reason 
that it requires more to be done with regard to its witnesses, 
requiring three rather than two. 


Rafram says that there is a different source for two kinds of 
documents, from here: “So I took the deed of the purchase, that 
which was sealed, the terms and conditions, and that which 
was open” (Jeremiah 32:11). When the verse states: “So I took the 
deed of the purchase,’ this is referring to an ordinary document. 
When it states: “That which was sealed,’ this is referring to a 
tied document.’ When it states: “And that which was open,” this 
is referring to the ordinary, unfolded part of a tied document. 


Rafram continues: With regard to the phrase: “The terms and 
conditions,” these are the matters that distinguish an ordinary 
document from a tied one. How so? What are the details that 
differentiate the two types of documents? This one, the ordinary 
document, has two witnesses, and that one, the tied document, 
has three witnesses. And in this one, the ordinary document, its 
witnesses are signed inside it, on the front side, while in that one, 
the tied document, its witnesses are signed on the back of it. 


The Gemara questions this explanation: But I can just as well 
reverse it, requiring two witnesses for a tied document and three 
for an ordinary one. The Gemara answers: Since the tied document 
requires more to be done with regard to its ties, it stands to reason 
that it requires more to be done with regard to its witnesses, 
requiring three rather than two. 


Rami bar Yehezkel said that there is a different source for two 
sets of halakhot for two types of documents from here: “At the 
mouth of two witnesses or at the mouth of three witnesses 
shall a matter be established” (Deuteronomy 19:15). If witnesses’ 
testimony is established with two witnesses, why did the verse 
specify for you that it is also established with three, which is 
self-evident? Rather, this verse serves to tell you that there is a 
requirement for two witnesses for an ordinary document, and 
a requirement for three witnesses for a tied document. 
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The Gemara questions this explanation: But I can just as well 
reverse it, requiring two witnesses for a tied document and three 
for an ordinary one. The Gemara answers: Since the tied docu- 
ment requires more to be done with regard to its ties, it stands 
to reason that it requires more to be done with regard to its 
witnesses, requiring three rather than two. 


The Gemara asks: And is it so that these verses are coming for 
this purpose, to teach that there are two types of documents? But 
each and every one of them comes for its own purpose. The 
first verse comes for that which is taught in a baraita: When the 
verse states: “They shall buy fields for money, and subscribe 
the deeds, and seal them, and call witnesses” (Jeremiah 32:44), 
it is merely to teach us good advice, that people should carefully 
document their purchases in order to provide permanent 
proof of purchase. When the verse states: “So I took the deed 
of the purchase” (Jeremiah 32:11), this was merely how that 
incident occurred, and the phrase is not intended to teach 
any halakhot. When the verse states: “At the mouth of two wit- 
nesses or at the mouth of three witnesses shall a matter be 
established” (Deuteronomy 19:15), this is stated in order to 
juxtapose three witnesses with two witnesses for several reasons, 
as delineated in the dispute between Rabbi Akiva and the 
Rabbis (Makkot sb). 


The Gemara explains: Rather, the entire institution of the tied 
document is rabbinic in origin, and all these verses that were 
cited above by various amora’im were intended as mere support’ 
for the concept of a tied document, as opposed to actual sources. 


The Gemara asks: And what is the reason that the Sages insti- 
tuted the tied document? The Gemara explains: There was a 

place where there were many priests," and they were very quick 
tempered, and they would seek to divorce their wives impetu- 
ously. The halakha is that a priest may not marry a divorcée, even 

his own ex-wife. These priests, who acted impetuously, often 

regretted having divorced their wives. And therefore, the Sages 

instituted an ordinance that the bill of divorce for these people 

should be of the tied format, which is a long, drawn-out process, 
hoping that meanwhile, their composure would be regained 

and they would reconsider their decision to divorce. 


The Gemara asks: This works out well for bills of divorce, but 
what can be said with regard to other documents? Why is 
this procedure used for other documents as well? The Gemara 
answers: This was instituted so that you should not differentiate 
between bills of divorce and other documents." 


§ Where do the witnesses sign on a tied document? Rav Huna 
says: They sign between each tied fold. And Rav Yirmeya bar 
Abba says: They sign on the back of the written side, taking 
care that the signatures are exactly opposite the writing, on the 
outside. 


Rami bar Hama said to Rav Hisda: According to Rav Huna, 
who says that the witnesses sign between each tied fold, it enters 
our mind that he meant between each tied fold on the inside 
of the document. But this is difficult, as there was a certain 
tied document" that came before Rabbi Yehuda HaNasi,’ and 
Rabbi Yehuda HaNasi, not realizing it was tied, said: There is no 
date on this document, so it is not valid. Then, Rabbi Shimon, 
son of Rabbi Yehuda HaNasi, said to Rabbi Yehuda HaNasi: 
Perhaps the date is hidden between the tied folds. Rabbi Yehuda 
HaNasi opened it and saw that the date was in fact between 
the tied folds. And if it is so that the witnesses sign between each 
tied fold on the inside of the document, Rabbi Yehuda HaNasi 
should have had two objections, and said: There is no date on 
this document, and there are also no witnesses signed on this 
document. 


BACKGROUND 

Mere support - xabya NAJAD: At times, the Gemara 
states that a verse cited as the basis for a halakha is merely 
an allusion to the halakha rather than its actual source. In 
such cases, the verse is called a support for the halakha. 
Halakhot of this kind are generally rabbinic enactments 
and not actually derived from the biblical text, which serves 
instead as a mnemonic device. This is indicated in the Tal- 
mud by the common phrase: The law is rabbinic, and the 
verse is a mere support. 


NOTES 


A place where there were many priests — 3137 KYN: 
Tosafot ask if this means that all priests, even today, are 

required to use a tied document when divorcing their 
wives. They conclude that today, when we do not have 

sufficient expertise to write a tied document, it is better to 

write an ordinary bill of divorce that fully complies with its 

halakhot than to write a tied document that might not fulfill 

its halakhot. Moreover, they suggest that the requirement 
to use tied documents was instituted only in one particular 
place and was not intended to be a general requirement for 
all priests. Finally, they maintain that it was never a require- 
ment for any priests to use this format; rather, it was always 

presented to them as good advice. 


So that you should not differentiate between bills of 
divorce and other documents — pws pa j ponn xow 
maw: Tosafot explain that if the procedures for writing 
documents were not uniform, people might refrain from 
using a tied document for bills of divorce as well. Rab- 
beinu Gershom Meor HaGola explains that if documents 
other than bills of divorce would be declared not valid in 
the tied format, people would be led to think that bills of 
divorce written in this format are also not valid, and this 
would lead to mistaken assumptions with regard to those 
women’s marital status. 


A certain tied document, etc. — 15) Wap KYTI: It is 
apparent from the Gemara later (164b) that Rabbi Yehuda 
HaNasi was not familiar with tied documents, as evidently 
they were already quite rare in his time. Therefore, he did 
not realize that it was a tied document, and he dismissed 
its validity because of the supposed lack of a date on it 
(see Tosafot). 


PERSONALITIES 

Rabbi Yehuda HaNasi — swat mm 92: The period of 
tanna‘im concluded with Rabbi Yehuda HaNasi's redaction 
of the Mishna. The son of Rabbi Shimon ben Gamliel 1, 
Rabbi Yehuda HaNasi lived from 135 to 220 CE. When he was 
thirty years old he was appointed Nasi, or prince, but due 
to his great scholarship the Talmud refers to him simply as 
Rabbi. Rabbi Yehuda HaNasi spoke Greek, which was the 
language of the elite in Eretz Yisrael, and he was friendly 
with the Roman emperor Antoninus. His knowledge of 
Hebrew was legendary, to the extent that the Sages learned 
the meaning of difficult words from servants who worked 
in his house. 
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HALAKHA 


We write one declaration of: Everything is confirmed 
and established - Yan 071 VW 4M: Today, when 
it is the accepted practice to write at the end of all 
documents, even ordinary documents: Everything is 
confirmed and established, any document that is missing 
this formula is invalid. Therefore, witnesses may not sign 
any document where these words are not written. If this 
formula is written twice in a document, the document is 
valid, since the witnesses sign after the text, confirming 
the veracity of everything written before their signatures. 
The Rema, citing the Rosh, notes that nevertheless this 
formulation should not be written twice (Shulhan Arukh, 
Hoshen Mishpat 44:9). 


A suspended correction which is verified — mba 
ma»: Letters or words that are suspended between 
the lines of adocument or inserted between other letters 
or words are disregarded if not verified at the end of the 
document, but they do not invalidate the document in 
its entirety, in accordance with the statement of Rabbi 
Yohanan. If such corrections appear in the essential part 
of the document, where the names of the creditor and 
debtor and the amount of money involved are written, 
and the insertions were not verified at the end of the 
document, the entire document is invalid. If the unveri- 
fied correction is to the date, the document is treated as 
a document that has no date (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 27:8, and see Sefer Nashim, Hilkhot 
Geirushin 4:15; Shulhan Arukh, Hoshen Mishpat 44:5, and 
see Even HaEzer 125:19). 
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Rav Hisda said to him: Do you maintain that Rav Huna meant 
that the witnesses sign between the tied folds on the inside? 
No, he meant between the tied folds on the outside of the 
document. 


The Gemara questions Rav Huna’s opinion: But let us be con- 
cerned that perhaps the party holding the document falsified 
some information and wrote whatever he wanted. And this is a 
concern, as there are already witnesses signed on the document. 
In an ordinary document the witnesses sign immediately follow- 
ing the text, so there is no possibility of adding to the text. A tied 
document has part of its text written in the folds, but also has a 
part written on the face of the document on the unfolded paper, 
before or after the text in the folded part. If the witnesses sign 
between the folds there is the possibility of writing additional 
text in the unfolded section. 


The Gemara explains: The case is one where it is written in 
the document: Everything is confirmed and established. That 
is, every folded document must contain this formula at the end 
of the text, to prevent forgery, as any writing after this formula 
would be disregarded. 


The Gemara questions this explanation: But let us be concerned 
that perhaps the holder of the document wrote whatever he 
wanted and afterward wrote another time: Everything is con- 
firmed and established. The Gemara explains: We write only 
one declaration of: Everything is confirmed and established;" 
we do not write two declarations of: Everything is confirmed 
and established. Therefore, anything written after the first 
declaration would be rejected, even if followed by a repetition 
of the declaration. 


The Gemara questions further: But let there be a concern that 
perhaps the holder of the document erased the declaration: 
Everything is confirmed and established, and then wrote 
whatever he wanted over the erasure, and afterward wrote the 
declaration: Everything is confirmed and established. The 
Gemara responds: How could this happen? Doesn’t Rabbi 
Yohanan say: A document that includes a suspended correction 
of text inserted between lines of the document, which is 
verified" at the end of the document, is valid; 


but a document with a reference to words written over an 
erasure" is not valid, even if it is verified at the end of the 
document. At the end of a document, before the formula: Every- 
thing is confirmed and established, is written, any corrections 
made in the document are verified by adding to the text: On line 
so-and-so, such and such a word has been added, or some similar 
formulation. This may be done only for inserted corrections, 
not for erasures. 


HALAKHA 


312 


An erasure — pry: In a case where a letter or word of a document 
is erased and others are written in its place, if the erasure is not 
verified the document is still valid, but the text written on the 
place of erasure is disregarded. Some say that if the erasure is not 
verified the entire document is invalid, unless it is clear from the 
context of the rest of the document that the text on the erasure 
is correct (Rema, citing Tur and Nimmukei Yosef). If the erasure 
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was in the essential part of the document, i.e., where the names 
of the parties or the amount of money is written, the document 
is invalid (Rashba, citing Tosefta). If the erasure was in the place 
where the date is written, it is treated as an undated document 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 27:8, and see 
Sefer Nashim, Hilkhot Geirushin 4:15; Shulhan Arukh, Hoshen Mish- 
pat 44:5, and see Even HaEzer 125:19). 
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The Gemara clarifies this statement: And they said that an 
erasure on a document renders the document not valid only if 
itis in a place on the document where the declaration: Everything 
is confirmed and established," should have been written, and 
only if the erasure is the measure of space in which the declara- 
tion: Everything is confirmed and established, can be written. 
The only concern with erasures is that the crucial formula: 
Everything is confirmed and established, might have been erased, 
as this would allow for unlimited forgery. If the erasure is such that 
this formula could not possibly have been erased, the document 
is valid. 


§ Rami bar Hama asked Rav Hisda: And according to Rav 
Yirmeya bar Abba, who says that the witnesses sign on the back 
of the written side, taking care that the signatures are exactly 
opposite the writing, on the outside let there be a concern 
that perhaps the party holding the document will write whatever 
he wants on the inside, i.e., the front of the document, adding 
to the text, and then have extra witnesses sign on the outside, 
and he will say to anyone questioning the number of witnesses 
being more than the minimum: I did this in order to increase the 
number of witnesses, the more to publicize the matters written 
in the document. 


Rav Hisda said to him: Do you maintain that the witnesses 
sign in order, that is, one under the other, starting from the top 
of the page on the back? This is not correct; rather, the witnesses 
sign from bottom to top.’ The witnesses sign in a perpendicular 
direction relative to the text of the document. The first signature 
begins at the reverse side of the last line of the document, and 
it continues upward toward the first line. There is therefore no 
possibility of adding to the text of the document, as, if the text 
extended beyond the beginning of the signatures, it would be 
recognized as a forgery. 


Rami bar Hama continues to question the method of signature 
prescribed by Rav Yirmeya bar Abba: But let there be a concern 
that perhaps something detrimental to the holder of the docu- 
ment happens to appear in the final line of the document, and 
he excises the final line, and in doing so excises the first name of 
the witness on the opposite side as well. For instance, if the wit- 
ness’s name is Reuven, son of Ya'akov, he will excise Reuven along 
with the final line of the document, and the document will be 
rendered valid with the remaining part of the signature: “Son of 
Ya’akov, witness.” As we learned in a mishna (Gittin 87b): If one 
signs: Son of so-and-so, witness, without mentioning his own 
name, the document is valid. 


HALAKHA 


In a place where the declaration, confirmed and established, 
etc. — 131071 WW Dipa: If there was an erasure near the bot- 
om of a document, covering enough space to have contained 
he words: Everything is confirmed and established, then the 
document is not valid, even if the erasure is verified, and even 
if nothing else was written on the place of the erasure (Sma). 
The reason for this is that there is a concern that this formulation 
may have been written there, designating the end of the docu- 
ment’s text, and that it was subsequently erased so that addi- 
ions could be inserted into the text, as the Gemara explains. 
This is the halakha only when there is no blank line between the 
end of the text and the beginning of the witnesses’ signature. 


If there is one blank line there, the document is valid, and there 
is no concern that there might have originally been two blank 
lines and one of them was filled in after the signing of the docu- 
ment, since it is prohibited to leave two blank lines at the end 
of the text, as the Gemara explains later (162b). If it is suspected 
that the witnesses might be unfamiliar with the halakha that it 
is prohibited to leave two blank lines, the aforementioned con- 
cern is relevant and the document is not valid (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 27:8, and see Sefer Nashim, 
Hilkhot Geirushin 415; Shulhan Arukh, Hoshen Mishpat 44:5, and 
see Even HaEzer 125:19). 


NOTES ——__—_—_———_- 
Sign from bottom to top - ann my maan: The Rash- 
bam and others, citing the Jerusalem Talmud, explain this 
to mean that the signatures are written in a perpendicular 
direction relative to the document's text, the first signature 
beginning at the bottom line, heading up toward the top 
line, the second one following it on that same line, and so 
on, until the top of the document is reached (Bah). It would 
be difficult to add an additional signature after the original 
signatures, because that extra witness would have to begin 
his signature opposite the final line of text and finish it pre- 
cisely before the first signature. To do so, he would have 
to squeeze or stretch his signature in order to finish in the 
desired place, and the forgery would be noticed (Rabbeinu 
Gershom Meor HaGola). 

Tosafot ask why the Sages did not avoid these problems 
by simply requiring that the witnesses of a tied document 
sign on the face of the document immediately following the 
text, as is done in an ordinary document. They answer that 
the Sages wanted to make a clear distinction between the 
two types of documents and therefore instituted a different 
format for the signatures of each. 
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“Reuven, son of” on one line and “Ya'akov, witness” 
above it — miy ay Spy KTI T212 (INY: 


Document with signature according to the Gemara’s response 


Perek X 
Daf 161 Amud b 


Fish — xma: The Rashbam writes that it is not known why 
the Sages listed here made their signatures with these 
signs, though he suggests that it is possible that each 
Sage had a particular association with the item in ques- 
tion, due to his eating habits or another connection. 


Mast [makhota] - «$312: This word is found in a number 
of languages, including the closely related Syriac Aramaic. 
It appears to ultimately derive from the Middle Persian 
makdg, meaning boat. 
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The Gemara answers: It is a case where it is written “Reuven, son 
of” on one line, i.e., opposite the final line of the document, and 

“Ya’akov, witness,’ above it,” beginning from the penultimate line 
of the document and continuing upward in a perpendicular manner. 
That is, a tied document is valid only if the witnesses sign in this 
manner. In this case, if the final line of the document is excised, 
all that will remain of the signature will be: “Yaakov, witness.” 


Rami bar Hama continues to ask: But let there be a concern 
that perhaps he will excise the final line of the document, along 
with the words “Reuven, son of,” and the document will be ren- 
dered valid with the remaining part of the signature: “Ya’akov, 
witness.” As we learned in a mishna (Gittin 87b): If someone 
signs just: So-and-so, witness, the document is valid. 


The Gemara answers: It is a case where the word witness is not 
written after the witnesses’ names. That is, a tied document is 
valid only if the word witness does not appear after the signatures. 
It is only in such a case that the document cannot be materially 
changed by excising the final line without rendering the witnesses’ 
names disqualified. 


And if you wish, say instead that actually the witness did write 

“witness” after his signature, and the case is one where we know 
for a fact that this signature, which consists of the words “Ya'akov, 
witness,” 


is not Yaakov’s signature. That is, it is known for a fact that there 
is no one living in the city where the document was written who is 
named Ya'akov and whose signature matches the signature on this 
document. Therefore, the court will recognize that the signature 
must have originally stated: “So-and-so, son of Ya'akov, witness,’ and 
that the last line had been excised, and they will invalidate it. 


Rami bar Hama challenges: But perhaps this witness signed using 
the name of his father instead of his own name, as a gesture of 
respect toward his father. The Gemara answers: This is not done; a 
person does not discard his own name and sign using only the 
name of his father. 


Rami bar Hama challenges further: But perhaps the witness made 
this name into a mere distinguishing mark that he uses as his sig- 
nature, as it is known that Rav used to draw a fish" as his signature 
mark, rather than signing his name, and Rabbi Hanina used to draw 
a palm branch as his signature mark, and Rav Hisda used to sign 
just the letter samekh, and Rav Hoshaya used to sign just the letter 
ayin, and Rava bar Rav Huna used to sign his name by drawing a 
ship’s mast [makhota].' The Gemara answers: A person is not so 
insolent as to use his father’s name as a distinguishing mark. 


Mar Zutra said: Why do you need all this? Why go to such lengths 
to answer the question posed above? There is a simpler answer: Any 
tied document whose witnesses do not end ona single line is not 
valid. The Gemara had previously assumed that the witnesses sign 
one after the other, beginning at the document’s bottom line and 
going upward toward the first line; this arrangement leaves open the 
possibility that the signature of the first witness could be truncated 
by an unscrupulous party. Mar Zutra explains that this is not so; 
rather, the signatures are written with each one beginning opposite 
the bottom line and heading upward toward the beginning of the 
document. Therefore, if a line of text is excised from the bottom of 
the document, the names of all the witnesses on the reverse side 
will be truncated, and the forgery will become apparent. 
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§ Rav Yitzhak bar Yosef says that Rabbi Yohanan says: There are 
two halakhot with regard to documents: For any erasures" in a docu- 
ment, the scribe must write at the end of the document: And this is 
their verification." That is, he must list the erasures, stating that on 
line so-and-so there is an erasure and a correction stating such and 
such, for each erasure. And the second halakha is that the scribe must 
review some of the details of the document" in the final line of the 


document. What is the reason for this second requirement? 


The scribe must write, and this is their verification - p9% 
jimarp pn ainw: If a document has erasures, or marginal or 
interlinear corrections, or words that have been crossed out, all 
such corrections must be verified at the end of the document, 
before the words: Everything is confirmed and established. The 
Rema, citing Josafot and Mordekhai, rules that it is not necessary 
to write the specific words: And this is their verification (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 27:8; Shulhan Arukh, Hoshen 
Mishpat 44:5, 9). 


And the scribe must review some of the details of the docu- 
ment, etc. -^31 W% bw iMY TPH Pwr: It is required to review 
some of the details of a document in its final line. The reason for 
this is that no new information may be learned from the final line 
of a document, due to the possibility of its having been added 
later, after the witnesses have signed. If one did not review the 


HALAKHA 


content of the document in the final line, the document is not 
invalidated, but the content in the final line is disregarded. The 
Rema writes that this leniency is not in accordance with those 
authorities who maintain that any divergence from the halakhot 
of documents instituted by the Sages invalidates the document, 
even when the possibility of duplicity is eliminated. He also writes, 
citing the Nimmukei Yosef, that the last line is disregarded only 
if its content is to the benefit of the holder of the document; if 
it is to his detriment, there is no concern that it may have been 
added later, and its content is taken into account. Today, when 
it has become customary to write: Everything is confirmed and 
established, at the end of all documents, any text written prior 
to that formula is taken into account, even if it is on the last line, 
and it is no longer necessary to review in the last line (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 27:3; Shulhan Arukh, Hoshen 
Mishpat 441, 4, 9, and see 42:5). 
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Rav Amram says: It is because one may not learn any new details 

from the final line’ of a document. There is a concern that the holder 
of the document may have written in an extra line of text to his advan- 
tage, between the text and the witnesses’ signatures. Therefore, any 
new information contained in the last line is disregarded. Since the 

final line is disregarded, it is necessary that the final line of a document 

contain only a review of what is already written in it. 


Rav Nahman said to Rav Amram: From where do you know this? 
Rav Amram said to him: As it is taught in a baraita (Tosefta 11:1): If 
one writing a document distanced the witnesses’ signatures" two 
lines from the text of the document, leaving two lines blank, the 
document is not valid, as it would be possible for the holder of the 
document to fill in false information in those lines. But if one distanced 
the signatures one line from the text, the document is valid. 


Rav Amram analyzes the baraita: What is different in the case of two 

blank lines that that the document is not valid? If you say that perhaps 

the holder of the document will take advantage of those two blank 
lines, and forge unverified information and write it in those lines, then 

in the case of one line left blank as well, he can forge information and 

write it in that line. Rather, must one not conclude from the baraita 

that one may not learn any new details from the final line of a docu- 
ment? Therefore, only when two lines are left blank is there a concern 

that false information would be added to the penultimate line. The 

Gemara affirms: Conclude from this baraita that it is so. 


HALAKHA 


Distanced the witnesses’ signatures, etc. — ^3) DYI NN Py: 
When signing a document, the witnesses should take care not to 
distance their signatures two lines from the end of the document's 
text. If they did leave a distance of two lines the document is 
invalid, even if the formulation of: Confirmed and established, is 
written at the end of the text, and even if it can be ascertained 
by testimony that nothing was added to the document after the 


witnesses signed it. This is because the document does not con- 
form to the ordinances instituted by the Sages (Sma). Neverthe- 
less, aloan recorded in such a document is still considered to be 
attested to the extent that the debtor cannot deny that it ever 
took place (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 27:4, 
and see Sefer Nashim, Hilkhot Geirushin 118 and Ra’avad there; 
Shulhan Arukh, Hoshen Mishpat 45:6-7, and see Even HaEzer 130:1). 
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NOTES 

Any erasures — ppan bs: Although Rabbi Yohanan 
himself said earlier that an erasure invalidates the docu- 
ment if it is of a size and position where the words: Con- 
firmed and established, may have been erased, here he 
is speaking of erasures that do not fit that description. 
While such erasures do not invalidate the document, 
they must be verified. The early commentaries note that 
although the halakhot of erasures appear in the Gemara 
in the context of tied documents, they apply equally to 
ordinary documents. 


NOTES 


One may not learn from the final line - pra pr 
ma MwA: The early commentaries explain that 
perforce, there is often a blank line between the text 
and the witnesses’ signatures, either because it is dif- 
ficult for witnesses to sign exactly adjacent to the text 
(see Rashbam), or because a witness will at times leave 
a blank space before his signature, intending to allow a 
more senior or distinguished witness to sign in the first 
position (Ramah). This blank line can then be filled in 
unscrupulously by the holder of the document to his 
advantage. Since there is the possibility of tampering 
with the final line, nothing new may be learned from it. 
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HALAKHA 


A line and a half - ngra mow: If the witnesses distanced 
heir signatures from the final line of a document by less 
han the thickness of two lines, the document is valid, in 
accordance with the conclusion of the Gemara, as explained 
by Tosafot. If the document's text ends in the middle of a line, 
and the rest of that line, plus another complete line, are left 
blank, the document is not valid, as it would be possible to 
add words to the text and then use the completely empty 
ine to recapitulate some details of the document. Similarly, 
if the text ends at the end of a line and a completely empty 
ine follows, with the witnesses’ signatures in the second half 
of the line after that, this is also not valid, as it is possible to 
excise the last two lines and write a brief document preced- 
ing the witnesses’ signatures, on the same line (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 27:4; Shulhan Arukh, 
Even HaEzer 45:6, 10, and see 44:3). 


A relative or disqualified - bis Sx 397: In a case where 
there are many witnesses signed on a document, and one 
of them was found to be a relative or someone who is oth- 
erwise not fit to bear witness, or if two of the witnesses are 
related to one another, and it cannot be ascertained why 
the unfit witnesses signed, if there is testimony that all of 
the signatories were present together at the time of the 
signing, the document is not valid. Some say that the docu- 
ment is invalid only if the valid witnesses were aware of the 
disqualified status of the unfit witnesses (see Shakh). If it is 
not known whether or not the witnesses were all presen 
together at the time of signing, the document can be ratified 
based on the testimony of the fit witnesses. These halakhot 
apply whether the unfit witnesses were the first signatories 
or the later ones (see Shakh). Some maintain that the las 
two signatures on the document must be those of fit wit- 
nesses (Rema, citing Tur; see Shakh). The Rema adds that i 
is preferable not to have any relatives or unfit witnesses sign 
any document (Rambam Sefer Shofetim, Hilkhot Edut 5:6-7; 
Shulhan Arukh, Hoshen Mishpat 45:12, and in the commen 
of Rema; Hoshen Mishpat 51:4). 


Filled in the gap with signatures of relatives — amen 
w372: If witnesses on a document distanced their signa- 
tures from the text, leaving more than two blank lines, and 
the gap was then filled in with signatures of relatives or peo- 
ple otherwise unfit to bear witness, the document is valid, 
as it is no longer forgeable. These additional signatures may 
not be added after the document is presented for collection 
in court. While the Ra‘avad and Rosh hold that the filling in 
of signatures may be done even without the knowledge 
of the obligated party, Rabbeinu Yona disagrees (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 27:4; Shulhan Arukh, 
Hoshen Mishpat 45:4). 
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A dilemma was raised before the Sages: If the space ofa line and 
a half*" is left blank, what is the halakha? The Gemara seeks a solu- 
tion to the dilemma. Come and hear what was stated in the baraita 
cited earlier: If one writing a document distanced the witnesses’ 
signatures two lines from the text of the document, leaving two 
lines blank, the document is not valid. One can infer: But if there 
is a gap of only a line and a half, the document is valid. 


The Gemara deflects this proof: Say the last clause of the baraita: If 
one writing a document distanced the witnesses’ signatures one 
line from the text of the document, the documentis valid. One can 
infer: It is only when there is a gap of one line that the document 
is valid, but if there is a gap of a line and a half it is not valid. The 
Gemara states: Rather, no inference is to be learned from this 
baraita. 


What halakhic conclusion was reached about this matter? Come 
and hear a proof from a different source, as it is taught in a baraita 
(Tosefta 11:10): If one writing a document distanced the witnesses’ 
signatures two lines from the text of the document, the document 
is not valid, but if the gap is less than that, it is valid. It is clear from 
the baraita that any gap less than two full lines does not invalidate 
the document. 


The baraita continues: If there were four or five witnesses signed 
on the document, and one of them was found to be a relative of 
one of the parties in the document, or one of them was found to be 
otherwise disqualified" from bearing witness, the testimony on the 
document may be established via the other witnesses. 


The Gemara draws a further conclusion from this baraita: This sup- 
ports the opinion of Hizkiyya, as Hizkiyya says: If one filled in the 
gap between the document and the signatures with signatures of 
relatives," the document is valid. 


Hizkiyya continued: And do not be surprised by this, as a similar 
situation is found with regard to the roofing of a sukka. Empty space 
in the roofing of a sukka" disqualifies the sukka if the space extends 
for three handbreadths, whereas materials that are unfit to be used 
as roofing disqualify the sukka only if the unfit material extends for 
four handbreadths. If a sukka had a gap in its roofing of three hand- 
breadths it is disqualified, but if the gap is filled in with unfit material 
the sukka is valid, since it is less than four handbreadths. This is 
comparable to the situation with a document: If there is a significant 
gap between the text and the signatures the document is not valid, 
but if the gap is filled in with signatures of those disqualified from 
bearing witness it is valid. 


§ A dilemma was raised before the Sages: With regard to the gap 
of two blank lines between the text and the signatures, which the 
Sages said invalidates the document, 


NOTES 


A line and a half - nym maw: There are varying interpreta- 
tions concerning the case of the Gemara’s dilemma. Some say 
that the case is one where a complete blank line is left after the 
text, and then the witnesses sign in the middle of the following 
line (Sefer Halttur; Ra’avad; see Tosafot). Tosafot claim that in this 
case the document would certainly be valid, as nothing new 
is learned from the final line of a document, i.e., the line of text 
preceding the signatures; such a document can consequently 
not be forged. Others disqualify such a document because it 
is possible to excise the single line containing the witnesses’ 
signatures and write a one-line document on that same line, 
which would be a valid document; consequently, the possibility 


of forgery exists (Ramah; Rashba). According to Josafot, the case 
in question is one where the thickness of the space between 
the text and the signatures is one and one-half lines. 


Empty space of a sukka - na N: A gap of three hand- 
breadths disqualifies a sukka only if it breaks the continuity of 
roofing between the two opposite walls of a three-walled sukka, 
or if it is in a minimum size sukka, in which case the lack of three 
handbreadths of roofing would reduce the roofing to less than 
the required minimum. Otherwise, a gap of three handbreadths 
does not disqualify the sukka. Nevertheless, one sitting in the 
area immediately below such a gap is not considered to be 
sitting in the sukka (Tosafot). 
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does this refer to the size of lines with the space between lines 
added? Or is it perhaps referring to lines of writing themselves, 
without their spaces? 


Rav Nahman bar Yitzhak said: It stands to reason that it is refer- 
ring to the lines with their spaces.” As, if it were to enter your 
mind that it is referring to the lines without their spaces, for what 
is one line without its space fit?" The baraita did not have to state 
that a document with a single blank line after the text, measured 
without counting spaces, is not forgeable; this is obvious. Rather, 
one may conclude from this claim that the reference is to two lines 
with their spaces. The Gemara affirms: Conclude from this claim 
that it is so. 


Rabbi Shabbtai says in the name of Hizkiyya: With regard to the 

gap of two blank lines between the text and the signatures, which 

the Sages said invalidates the document, the lines are measured by 
the handwriting of witnesses," and not by the handwriting of a 

scribe, who is presumably skilled enough to write in a smaller 
script. What is the reason for this? Anyone who forges a docu- 
ment, adding additional lines to the document, would not go to a 

scribe" and ask him to forge it; he would execute the forgery 
himself, or have another unscrupulous person who is not a profes- 
sional scribe forge it. Therefore, in order to present a concern for 
possible forgery, a document must have two blank lines that are 

measured by the handwriting of an ordinary person, such as one 

of the witnesses. 


The Gemara has established that the width of the gap required to 

invalidate the document is two lines with interlinear space. The 

Gemara clarifies: And how much interlinear space is necessary to 

invalidate the document? Rav Yitzhak ben Elazar says: For exam- 
ple, enough to write the Hebrew word lekh, and then the Hebrew 

word lekha, this word on top of that one. These two words each 

consist of the two letters lamed and final khaf; the former has a 

projection that fully occupies the interlinear space above it, and 

the latter has a projection that fully occupies the interlinear space 

below it. Writing these words one under the other, then, would 

require an additional interlinear space above and below both lines. 
The Gemara concludes: Apparently, Rav Yitzhak ben Elazar main- 
tains that the empty space required to invalidate the document is 

the width of two written lines with four interlinear spaces.’ 


NOTES 


For what is one line without its space fit — xha Dnx new 
non rd FMN: The Rashbam prefers a different version of the 
ext: If it were to enter your mind that it is referring to the lines 
without their spaces, for what are they fit? That is, the question 
relates to the case of a document with two blank lines between 
he text and the signatures, which is not valid because it is 
susceptible to forgery. Accordingly, Rav Nahman bar Yitzhak’s 
statement is: If the blank space is just large enough to write 
wo lines without any space between lines, in order to add two 
ines of text the forger would have to compress the writing by 
using smaller-size letters than the rest of the document, and 
he forgery would be immediately noticeable. 


Would not go to a scribe — boy xDD vad wh: One need 
not be concerned with the possibility that another person 
would participate in the duplicitous act of the one holding the 
document. Moreover, a professional scribe would not risk his 
reputation by engaging in forgery (see Rashbam). 


Two lines with four interlinear spaces — YaN) pow ww 
PMN: Although the text of a document normally has only a 
single blank line between written lines, the assumption is that 
a person would not engage in a forgery unless he had enough 
room to write any word that could be required in any scenario, 
including the possibility of having the word lekh appear over 
the word lekha (see Tosafot). 


HALAKHA 


The lines with their spaces — Y8 j7: The two blank lines of 
which the Sages spoke, stating that such a gap between the 
document's text and its signatures invalidates the document, 
is referring to two text-size lines with three interlinear spaces: 
One space between the two text-size lines, one above them, 
and one below them. This is sufficient to allow enough room 
for letters that extend above the text-line, e.g., lamed, and 
letters that extend below it, e.g., final khaf. The halakha is in 
accordance with the opinion of Rav Nahman bar Yitzhak, that 
the two lines include interlinear spaces, and in accordance 
with the opinion of Rav Hiyya bar Ami, that three such inter- 
linear spaces are included. This opinion is adopted because 
it represents the intermediate position (Gra, explaining Rif), 
or because it is the most reasonable opinion (Rosh) and 
moreover because it does not conflict with Rav Nahman 
bar Yitzhak’s statement (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 27:4 and Maggid Mishne there; Shulhan Arukh, 
Hoshen Mishpat 45:9). 


By the handwriting of witnesses — O° Yp ana: Two blank 
lines between the text of a document and its signatures 
invalidate a document; the size of these lines is measured 
in accordance with the handwriting of witnesses, which is 
usually larger than a scribe's handwriting. If the gap is only the 
size of two lines as measured by a scribe's handwriting, it is 
still valid. This is because one does not go to a scribe to com- 
mit forgery, as Rabbi Shabbtai said in the name of Hizkiyya 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 27:4; Shulhan 
Arukh, Hoshen Mishpat 45:8). 
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NOTES 


Court's ratification [asharta] - kW: An asharta, also 
nown as a henpek, is a written declaration signed by 
hree judges of a court, usually affixed at the bottom of 
a document, which states that the judges have deter- 
mined that the signatures of the witnesses were found 
o be authentic. This determination can be made on the 
basis of the judges’ personal recognition of the signa- 
ures, by comparison to another ratified document with 
he same signatures, through the testimony of witnesses 
who personally recognize these signatures, or through 
he oral testimony of the signatories themselves, affirm- 
ing that the signatures are in fact theirs. The standard 
ormulation of this declaration, as it appears in the Tal- 
mud (Ketubot 21a) is the following: In light of the fact that 
so-and-so came and testified with regard to so-and-so's 
signature. ..we have ratified and established it as is fit. 


And write whatever he wants and witnesses sign it - 
YTD NM YITNA ANd: This question is difficult to 
understand, as the added text would be beneath the 
signatures of the witnesses, and as a result not attested 
to by their signatures. Penei Shlomo suggests that when 
a document has a court's ratification, all of the infor- 
mation detailed in that document is presumed to be 
accurate, even what is written beneath the signatures 
of the witnesses. The Ramah explains that the concern 
is that he may forge witnesses’ signatures beneath the 
added text and suggests an emendation of the text of 
the Gemara to reflect this explanation. 


When someone inks in — 9137: Tosafot explain that 
this does not mean that the entire gap is inked in with 
a solid black block; as if so, a person could blacken an 
entire document along with its witnesses, and then 
write another document, with forged signatures in the 
margin, which would then be thought to be ratified by 
the court's declaration of ratification appearing on the 
document. Rather, Rabbeinu Tam explains that it means 
that the gap is filled in with a number of dots or other 
symbols that prevent filling the space with text and at 
the same time indicate that there was no previous text 
written in the inked-in space. By contrast, the Rashbam 
appears to understand that the area is totally blacked 
out with a solid block of ink (see Shakh). 


LANGUAGE 


Ink in [metayyet] — bw: The Arukh cites a variant 
reading, medayyet. It would appear that the source of 
the word metayyet is tit, meaning dirt or mud; i.e., the 
space is dirtied, as it were, with ink. The word medayyet 
is related to the word deyo, meaning ink. 


OX KAYT PAUA ON TA NTT I 
men qa) Agua vod pap 
mews pore ww app NAIN 

PN 


rb ya r paa aay aX n 
DON TWW ID XP NN TDWI 
PI W 


DWY pa xdx vw xd so qx 
- SEWN? OW pa bag ans} 
wan xa brs 


eat - a3) DW PA KAW NN 
PIP MONIT VST oe INDI ND 
ans) pra nsw) oy pa 

PID INN YI ND 


seed ony pa yoo > ent 
ray) pep v2 


IPODI NIT KYVYN TID IVN 
2 N yo KWN OY pa 
KITA PONT KIT KUIN KIT 

SPN NY MOYO 


HALAKHA 


be reproduced or distributed in any form without express permission from the publisher 


Rav Hiyya bar Ami states a different opinion in the name of Ulla: 
For example, enough to write a lamed on the upper line and a final 
khaf on the lower line. The Gemara concludes: Apparently, Ulla 
maintains that the empty space required to invalidate the document 
is the width of two written lines with three interlinear spaces, one 
above the first line, one between the two lines, and one beneath the 
second line. 


Rabbi Abbahu states a different opinion: For example, enough to 
write the name Barukh ben Levi on one line. Barukh contains a final 
khaf, and Levi contains a lamed. The Gemara concludes: Apparently, 
Rabbi Abbahu maintains that the empty space required to invalidate 
the document is the width of one written line with two interlinear 
spaces, one above the line and one beneath the line. 


§ Rav says: They taught in the baraita that a gap of two lines invali- 
dates the document only if that space is between the witnesses’ sig- 
natures and the text of the document. But if there is a gap between 
the witnesses’ signatures and a court's ratification’ of the document, 
which follows the witnesses’ signatures, then even if there is more 
space than this, the document is valid. 


The Gemara asks: What is different about the case where the gap is 

between the witnesses and the text, that it invalidates the document? 

There is a concern that perhaps the holder of the document may forge 

additional lines and write whatever he wants, and the witnesses have 

already signed at the bottom, giving the appearance that they attest 

to the added lines as well. But the same concern can be raised concern- 
ing a gap between the witnesses’ signatures and the court’s ratifi- 
cation as well: There, too, he can forge additional lines and write 

whatever he wants, and have witnesses sign it," with the court’s rati- 
fication giving the appearance that it attests to the added lines and 

signatures as well. Why is this document valid? 


The Gemara explains: When is a gap between the witnesses’ signatures 
and the court’s ratification not problematic, according to Rav? Only 
when someone inks in" the blank space" with lines or dots, to prevent 
information from being added there. The Gemara asks: If so, the gap 
between the witnesses’ signatures and the text of the document 
should also be made irrelevant in this manner: Let the scribe ink in 
[metayyet]' the blank space. Why, then, was it taught categorically 
that the witnesses must sign within two lines of the text? 


The Gemara answers: Inking in the gap between the text and the 
signatures of the witnesses will not help, as people might say, i.e., 
the concern might be raised: The witnesses are signed only on the 
inking in." It is possible that the witnesses’ signatures were affixed 
only to attest that the inking was done in their presence and that the 
inking in is not a sign of duplicity, and their signatures do not relate 
to the actual text of the document. The Gemara asks: If so, raise the 
same concern when the gap between the witnesses’ signatures and 
the court’s ratification is inked in; there too, people might say: The 
court’s ratification is signed only for the inking in, and not for the 
actual text of the document. The Gemara answers: A court does not 
sign on mere inking in; their ratification is always in reference to the 
entire document. 


When someone inks in the blank space - a pwn: Ifa 
document bears a court's ratification, and there are two or 
more blank lines left between the signatures and the ratifica- 
tion, the blank space must be filled with inked lines, as then the 
document will not be forgeable. There is no concern that the 
ratifying judges intended to ratify only the inked-in marking 
rather than the document itself. This is in accordance with Rav's 
opinion, as Rabbi Yohanan does not disagree with him (Maggid 
Mishne). According to others, it is only Rav who maintains that 
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this concern is not raised, and the halakha is not in accordance 
with his opinion (Maggid Mishne, explaining Rif). The Sma 
writes that the inking in of the gap must be done with lines or 
the like, but if the entire space is blackened with a block of ink 
the document is not valid. According to the Shakh, even such 
a document is valid (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 27:4; Shulhan Arukh, Hoshen Mishpat 46:32). 


The witnesses are signed only on the inking in, etc. — "31D 
ADIKYPYK: If the witnesses distanced their signatures from the 
end of the document's text by two or more lines, then even if 
the gap is inked in, the document is not valid, as one could 
argue that the signatures attest only to the inking in and not 
to the document itself. The Shakh maintains that if the inking 
in was done by drawing lines, as opposed to a solid block of 
ink, the document is valid (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 27:4; Shulhan Arukh, Hoshen Mishpat 45:6, 11). 
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The Gemara raises another issue: And let there be a concern that 
perhaps the holder of the document will excise the entire text that 
appears above the signatures, and then erase the inked-in part and 
write" whatever he wants in that erased area, and have unscrupu- 
lous witnesses sign it. And this would be a valid document, as Rav 
says: A document that comes before the court for ratification in 
which its content and the signatures of its witnesses are both 
written over an erasure is valid. The court ratification would then 
be assumed to be referring to this new, forged document. 


This works out well, i.e., this concern does not apply, according 
to Rav Kahana, who teaches in the name of Shmuel that a docu- 
ment in which its content and its witnesses’ signatures are both 
written over an erasure is valid; according to him, all is well. It is 
Rav who says that an inked-in gap between the witnesses’ signa- 
tures and the court's ratification is acceptable, and it is Shmuel who 
says that a document that is written and signed over an erasure is 
acceptable. But according to Rav Tavyumei, who teaches this 
latter statement in the name of Rav, what can be said? According 
to him, Rav said both statements, and taken together they pose a 
difficulty: The inked-in gap between the witnesses’ signatures and 
the ratification can easily be erased and a new document with 
signatures can be written over the erasure. 


The Gemara answers: Rav maintains that in all cases like this, 
where a document and its witnesses’ signatures are written over an 
erasure and there is a court ratification on a non-erased part of 
the paper, the later court ratifies the document not on the basis 
of the previous court's ratification that is on it," but only on the 
basis of the signatures of the witnesses that are on it. Therefore, 
the forging of a document in this manner is impossible, as the prior 
ratification of the court is disregarded, and the witnesses will attest 
to what they signed upon. 


The Gemara cites another opinion: And Rabbi Yohanan says: 
They taught in the baraita that a gap of one line does not invalidate 
the document only in the case where that space is between the 
witnesses’ signatures and the text of the document. But if the 
gap is between the witnesses’ signatures and a court’s ratification" 
of the document, then a space of even one line" renders the 
document not valid. 


The Gemara asks: What is different about the case where there is 
a one-line gap between the witnesses’ signatures and the court's 
ratification that you say it is not valid? The Gemara answers: There 
is a concern that perhaps the holder of the document will excise 
the entire text of the document at the top of the paper and then 
write a new, brief document, with its text and the signatures of 
its witnesses on one line. The court’s ratification will appear to 
verify the new, forged document. And Rabbi Yohanan holds that 
a document that comes before the court with its text and the 
signatures of its witnesses appearing on one line" is valid. 


NOTES 


Even one line — nny now yon: The Ramban explains that 
the Sages allowed the witnesses to leave a gap between their 
signatures and the text because witnesses are not necessarily 
used to writing, and as a result are not always able to affix their 
signatures in immediate proximity to the text. Consequently, in 
order to prevent the possibility of falsification, the Sages insti- 
tuted that no new details may be learned from the final line of 
a document. By contrast, the judges in a court are experienced 


and can easily write their ratification in immediate proximity to 
the witnesses’ signature; therefore the Sages did not provide 
them with the leniency of leaving a gap. 

According to the Rashbam, Rabbi Yohanan disagrees with 
Rav and rules that a document in which there is a gap between 
the witnesses’ signatures and the court's ratification, even if the 
gap is inked in, is not valid. 


NOTES 


And erase the inked-in part and write, etc. - mm pra 
31303) xpve: The early commentaries note that this con- 
cern could be raised with regard to any document with a 
court's ratification: The holder of the document could erase 
the entire text of the document, along with the signatures of 
its witnesses, and forge a new text over the erasure with false 
witnesses, and the ratification would be assumed to be relat- 
ing to the forged document. The Rashbam in fact states (163b) 
that the Gemara’s question is meant to apply to all documents. 
By contrast, Tosafot explain there that it is assumed to be too 
difficult to smoothly erase a text with words and signatures 
without arousing suspicion, whereas it is easier to erase dots 
and forge a new document on top of the erasure. 


HALAKHA 


Ratifies the document not on the basis of the court’s 
ratification that is on it — 1a KIONI j Ini pa»pa py: 
A document whose text and signatures are both written over 
an erasure, with the court's ratification on a non-erased part 
of the paper, may not be ratified on the basis of a previous 
court's written ratification. Rather, the witnesses’ signatures 
must be verified. This is due to the concern that there may 
have been another text to which the court's ratification was 
affixed, with a gap of several lines between the document and 
he ratification, and that gap is inked in with dots. Therefore, 
it would be possible to excise the entire original document, 
erase the dots filling in the empty space, and then write a new, 
false document over the erasure. 
Some disagree and maintain that such a document may 
be ratified on the basis of a previous court's written ratifica- 
ion, since according to the opinion of Rabbi Yohanan, in 
accordance with whom the halakha is ruled, it is forbidden 
o leave a gap between the witnesses’ signatures and the 
court's ratification, even if the space is inked in, and it is there- 
fore unlikely that such a gap was present in contravention of 
he halakha (Beit Yosef, explaining Rif and Rosh). The Shakh 
rules in accordance with the former opinion (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 27:10; Shulhan Arukh, Hoshen 
Mishpat 46:33, and see Sma there). 


Between the witnesses’ signatures and a court's ratifica- 
tion- xm) oy pa: The court's ratification of a document 
must be written immediately following the witnesses’ signa- 
tures, or in the document's side margin, or, if there is no room 
in the side margin (Rema, citing Rambam and Maggid Mishne), 
on the back of the document, opposite the writing. If there 
is a gap the size of a line of text and two interlinear spaces 
between the witnesses’ signatures and the court's ratification, 
the ratification is not valid, as this leaves open the possibility 
of forgery; it would be possible to excise the entire document 
and write a new one, along with witnesses’ signatures, in the 
gap. This is in accordance with the opinion of Rabbi Yohanan, 
as the halakha generally follows his opinion in his disputes 
with Rav (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
27:6; Shulhan Arukh, Hoshen Mishpat 46:31). 


Its text and its witnesses on one line — mowa VIY) KIT 
mink: If the entire document, including witnesses’ signatures, 
is written on a single line, the document is valid, as there 
is no possibility of duplicity in such a case (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 27:4; Shulhan Arukh, Hoshen 
Mishpat 45:19). 
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HALAKHA 

Its text on one line and its witnesses on another line - KYT 
Dns mwa wy NN Mewa: A document whose text con- 
sists of a single line, followed by witnesses’ signatures in the 
following line, is not valid. This is because of the possibility 
that there was originally another document with a one-line 
gap between its text and its signatures, and that original 
text was excised, the remaining paper being used to write 
this new document, using the signatures from the original 
document (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
27:5; Shulhan Arukh, Hoshen Mishpat 45:18). 


NOTES 

And the signatures of its witnesses on another line is not 
valid - bap many mawa Wwy: The Rashbam explains that 
this is for the same reason as the requirement to review the 
content of a document in the last line of a document: No 
new details may be learned from the final line of a document 
due to the possibility of falsification by excising the original 
text and writing a one-line text in the gap. 
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The Gemara suggests: If so, the same problem also exists when there 
is a one-line gap between the witnesses’ signatures and the text: 
There should be a concern that perhaps he will excise the entire text 
of the document at the top of the paper and then write whatever 
he wants in a brief, one-line document. And the witnesses’ signa- 
tures on the next line, which are there from the old document, will 
still be signed there, appearing to attest to the veracity of the new, 
one-line document. The Gemara answers: Rabbi Yohanan holds 
that a document that comes before the court with its text on one 
line and the signatures of its witnesses appearing on another line," 
i.e., on the following line, is not valid." 


The Gemara suggests: And let there be a concern that perhaps the 
holder of the document will excise the entire document, leaving 
only the blank line and the signatures that follow it, and he will write 
a brief document in which its text and the signatures of its wit- 
nesses are on one line, followed by the original signatures that 
remained from the original document, and he will say: I did this in 
order to increase the number of witnesses, the more to publicize 
the matter written in the document. The document is therefore still 
forgeable. 


The Gemara answers: Rabbi Yohanan maintains that in all cases 
like this, where a document and its witnesses’ signatures are written 
on one line, followed by other signatures on subsequent lines, the 
court ratifies the document not on the basis of the signatures of 
the witnesses that are on the bottom, but on the basis of the sig- 
natures of the witnesses that are on top, on the same line as the text. 
Therefore, the forging of a document in this manner is impossible. 
‘The false signatures of the witnesses will be discovered when those 
witnesses attest to what they signed upon. 


§ Having cited Rav’s statement, the Gemara discusses the matter 
itself. Rav says: A document that comes before the court in which 
its content and the signatures ofits witnesses are both written over 
an erasure is valid. 


And if you say: There is a possibility of forgery with such a docu- 
ment, as the holder of the document can erase the original writing 
on the paper, then write the text of the document and have 
witnesses sign on the part that had been erased, then erase the 
document text once again, substituting for it a text that is more to 
his advantage, leaving the original signatures in place, this is not a 
valid argument. Paper that has been erased once is not similar in 
appearance to paper that has been erased twice. It will be seen that 
the signatures are on a place that had been erased once and that the 
text is written on a place that had been erased twice, and the forgery 
will be noticed. 


The Gemara suggests: But let there be a concern that perhaps the 

holder of the document will initially, after the entire original docu- 
ment, including the signatures, has been erased, but before the 

second one is written, throw some ink on the place where the 

witnesses are to sign under the text of the second document, and 

then erase that ink. He will do this so that when, after the witnesses 

have signed, he then erases the document text and writes a false 

text, it will emerge that both this, the new document's text, and that, 
the signatures, will be on paper that had been erased twice. 
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Abaye said in response: Rav holds that witnesses may not sign 
a document written over an erasure unless the paper was erased 
in their presence, i.e., unless they saw the paper after its old text 
had been erased, before the new text was written. They will then 
see that the place where they are to sign has been erased twice, 
while the place where the document is to be written has been 
erased only once. They will realize that this leaves open an oppor- 
tunity of subsequent erasing and falsification, and they will refrain 
from signing. 


The Gemara raises an objection to the opinion of Rav from a 
baraita: A document in which its text is on a part of the paper 
that has never had writing erased and the signatures of its wit- 
nesses are on an erasure" is valid. The Gemara suggests: But let 
us be concerned that perhaps the holder of the document will 
erase the text and write in its place whatever he wants, and it 
will then be a document where both its text and the signatures of 
its witnesses are on an erasure. Since Rav maintains that such 
a document is valid, it is easily forgeable in this manner. 


The Gemara answers: Such a document is valid only in a case 
where the witnesses write this: We, the witnesses," signed on an 
erasure, but the document text was written on a part of the 
paper that never had writing erased. If the holder of the document 
then tries to erase the original text and write new text in its place, 
the forgery will be noticed. 


The Gemara asks: Where do the witnesses write this declaration? 
If they write it underneath their signatures, the holder of the 
document can simply excise it. And if they write it above their 
signatures, the holder of the document can erase it along with 
the text of the document. The Gemara answers: They write 
the declaration between the signature of one witness and the 
signature of the other witness. 


The Gemara asks: If that is so, that the baraita is discussing a 
case in which the witnesses write a declaration about the cir- 
cumstances of the document’s condition, say the latter clause of 
the baraita: A document in which its text is on an erasure and 
the signatures of its witnesses are on a part of the paper" that 
never had writing erased is not valid. The Gemara presents its 
question: Why is such a document not valid? Here, too, let the 
witnesses write this: We, the witnesses, signed on paper that 
never had writing erased, but the document text was written on 
an erasure." 


Now in this case as well it should be valid, as what can you say to 

argue that it is a forgeable document? If you say that the holder of 
the document, having erased the original document, can erase 

the writing once again and write a new, false document, this is 

not a concern, as didn’t you say that paper that has been erased 

once is not similar in appearance to paper that has been erased 

twice? It would therefore be noticeable that the document had 

been erased a second time, and the forgery would be noticeable. 
The Gemara answers: That statement applies only when the wit- 
nesses are signed on an erasure, and the appearance of that 

erasure can be compared with the appearance ofa double erasure. 
But in a case where the witnesses are signed not on an erasure 

but on paper that has not had its writing erased, so that there is 

no contrast between a single erasure and a double erasure, the 

forgery would not be known. 


The Gemara suggests: But let the court bring another parchment, 
write something on it and erase it, and then compare this single 
erasure with the erasure on the document in question. If the docu- 
ment were erased twice, a contrast would be seen between a single 
erasure and a double erasure. The Gemara answers: The erasure 
of this parchment is not necessarily similar to the erasure of that 
parchment. A single erasure on one parchment might resemble 
a double erasure on a different parchment. 


HALAKHA 


Its text is on paper and its witnesses are on an erasure — 
ppan by way sai by xa: A document is not valid if its text 
is written on paper that never had writing erased but the 
witnesses are signed over an erasure. This is because there is 
a concern that the holder of the document may then erase 
the original text of the document and substitute text more to 
his advantage; this new document would then be accepted 
due to Rav's ruling that a document that has both its text 
and its signatures over an erasure is valid. The former docu- 
ment is valid if the witnesses write the following declaration 
between their signatures: We, the witnesses, signed on an 
erasure, but the document text was written on paper that 
never had writing erased. If they wrote this declaration before 
both signatures or after both signatures it is not valid, as the 
Gemara teaches (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 27:11; Shulhan Arukh, Hoshen Mishpat 45:21, and see 
Sma and Taz there). 


Its text is on an erasure and its witnesses are on the paper — 
swat by v pram by xv: A document whose text is writ- 
ten over an erasure and whose witnesses’ signatures are on 

paper that never had writing erased is invalid, even if the 

witnesses explicitly write between their signatures: We, the 

witnesses, signed on paper that never had writing erased but 

the document text was written on an erasure. The reason for 

this is that there is a concern that the holder of the document 

might erase the second document and write a falsified text, 
which would then be accepted since the difference between 

a double erasure and a single erasure is not noticeable unless 

there is a contrast between the two on the same paper. This is 

in accordance with the baraita and the Gemara's explanation 

of it (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 27:12; 

Shulhan Arukh, Hoshen Mishpat 45:22). 


NOTES 


We the witnesses, etc. — 131391 KIMIN: Some early com- 
mentaries note that the document is still forgeable, as the 
holder of the document can simply erase this written dec- 
laration of the witnesses, which is, after all, written over an 
erasure. It will therefore not be noticeable that it had been 
erased again. Then the entire document can be erased and 
rewritten with false information. They answer that if this decla- 
ration would be erased it would be noticed, as that line would 
then be written on a double erasure, whereas the rest of the 
document would be written on a single erasure (Rabbeinu 
Gershom Meor HaGola; Rabbi Yitzhak ben Meir in Tosafot). 


But the document text was written on an erasure - KWI 
xpa by: The Rashba and several other early commentaries 
discuss the following issue: If this written declaration appears 
between the two signatures, meaning that it was written after 
the first witness signed, this indicates only that it is attested to 
by the second witness; the first witness may not have been 
aware at all that the declaration was written. It therefore 
emerges that in validating the document on the basis of this 
declaration, the court is relying on the testimony of only one 
witness, whereas two witnesses are required. 

The Rashba (see responsa attributed to Ramban, 94), 
explains that one can assume that the second witness was 
not lying when he wrote, in the plural: We, the witnesses, 
signed on an erasure, but the document text was written on 
paper that never had writing erased. There are certain mat- 
ers for which a single witness is deemed credible by Torah 
aw, and one can assume that the declaration was made on 
behalf of both witnesses. The Rashba concludes from this 
hat the verification of an erasure may be written between 
he two witnesses’ signatures. The Ritva concurs with the 
Rashba’s explanation. The Ra’ah disagrees, claiming that while 
he Gemara could have raised this objection, it did not need 
o, since the present argument of the Gemara is rejected for 
other reasons. The Meiri understands the Gemara to be saying 
hat each of the witnesses must write out this declaration 
ollowing his signature, so that there is in fact the testimony 
of two witnesses that the signatures, or, in other cases, the 
ext, was written on an erasure (see Shulhan Arukh, Hoshen 
Mishpat 44:10 and Shakh there). 
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NOTES 


Reigned for one year, etc. — 1217120 bn: The practice was 
to date documents according to the number of years of 
the ruling king's reign. Often the government was insistent 
upon this, as a sign of loyalty. There were places where it 
was customary to add a year to the length of the reign 
recorded in the document. This was done to give honor 
to the king by indicating that he had ruled even longer 
than he actually did. The Sages instituted that this extra 
year should be written specifically in a tied document, in 
order to further distinguish between a tied document and 
an ordinary document. 
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The Gemara continues to suggest: But let us accept, i.e., verify, the 

signatures of the witnesses on the document in court, after which 

they may safely be erased; and then erase the signatures and com- 
pare that erasure to the erasure of the document text, to see if it was 

erased once or twice. In response to this question Rav Hoshaya 

says: That which is erased on the same day that it was written is 

not necessarily similar to that which was erased two days ago, i.e., 
more than a day after it was written. An older erasure looks different 

from a new one, so the comparison might not show that there was 

a double erasure in the document. 


The Gemara suggests: But let us retain the document for an extra 
day, at which point both erasures will be old and can be compared. 
Rabbi Yirmeya said in response: We are concerned for the possi- 
bility ofan erring court. Ifsuch complicated procedures were used 
in order to declare a document valid, there would be a chance that 
a particular court would not apply them properly, and that court 
would end up ratifying a document that was not valid. 


§ The mishna teaches that Rabbi Hanina ben Gamliel says: A tied 
document whose witnesses wrote their signatures inside of it is valid, 
because one can transform it into an ordinary document by untying 
it. Rabbi Yehuda HaNasi raised an objection to the statement of 
Rabbi Hanina ben Gamliel: 


But the date of this one, a tied document, is not the same as the 
date of that one, an ordinary document. In an ordinary document, 
when the king has reigned for one year," one year is counted for 
him, and when he has reigned for two years, two years are counted 
for him. By contrast, in a tied document, when the king has reigned 
for one year, two years are counted for him, and when he has 
reigned for two years, three years are counted for him. If a tied 
document is simply opened up and used as an ordinary document, 
then it will emerge that it is postdated by a year. 


Rabbi Yehuda HaNasi continues: And there are times this can be 
problematic, as in a case where the debtor borrows money from 
the creditor, and the details of the loan are written in a tied docu- 
ment. And the debtor chances upon some money in the interim, 
i.e, during the first year after the document was written, and he 
repays the creditor, and says to him: Give me back my promissory 
note, as I have just repaid you. And the creditor says to the debtor: 
I lost the document and cannot give it to you. And in lieu of return- 
ing the promissory note, the creditor writes a receipt for the debtor, 
as protection against a second collection. 


Rabbi Yehuda HaNasi continues: And then, when the time for 
repayment written in the promissory note arrives, the creditor will 
make it into an ordinary document by undoing its stitches and 
opening it up, and he can then say to the debtor: It is now that you 
borrowed this money from me, as attested in this promissory note, 
and the receipt you have in your possession is for a previous debt, 
as its date precedes the date on my document. 


The Gemara answers: Rabbi Hanina ben Gamliel holds that one 
does not write a receipt in such cases. Ifa creditor loses his promis- 
sory note, the debtor need not pay him at all, out of concern that 
the debt may one day be collected again when the promissory note 
is found. He is not required to pay the debt and accept only a receipt, 
which he will then have to guard permanently to protect himself 
against a second collection. 
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The Gemara asks with regard to the previous discussion: And was 
Rabbi Yehuda HaNasi expert in the halakhot of tied documents? But 
wasn't there a certain tied document that came before Rabbi Yehuda 
HaNasi, and when Rabbi Yehuda HaNasi saw the date he said: This 
is a postdated document. And a Sage named Zunin” said to Rabbi 
Yehuda HaNasi: Such is the custom of this nation; when the king 
has reigned for one year, two years are counted for him, and when 
he has reigned for two years, three years are counted for him. The 
document is therefore not postdated. From this anecdote it is clear 
that Rabbi Yehuda HaNasi himself had not been familiar with this 
practice. 


The Gemara answers: After Rabbi Yehuda HaNasi heard it from Zunin 
he accepted the explanation and held this way himself, and that is what 
prompted him to raise his objection. 


§ There was a certain document on which was written, as its date: 
In the year of so-and-so, Archon [Arkhan],"' a title for a ruler, with- 
out stating any particular year of his reign. Rabbi Hanina said: Let it 
be investigated when it was that this Archon rose to his position of 
archon, i.e., find out the year he came to power, and the validity of 
the document is established from that year. 


The Gemara suggests: But perhaps the writer of the document was 
using an Aramaic or Hebrew term, and intended to say that the reign 
of so-and-so had already extended [arikh] for several years. Rav 
Hoshaya says: Such is the custom of this nation where the document 
was written: In the first year of the king’s reign they refer to him 
with the title Archon; in his second year they refer to him with the 
title Digon. 


The Gemara suggests: But perhaps the people deposed the ruler and 
then reinstated him, and the document was written in the first year of 
his second reign. Rabbi Yirmeya’ said: In that case, they would refer 
to him with the title Archon Digon. 


§ Apropos these Greek terms, the Gemara cites two baraitot that 
mention them. The Sages taught (Tosefta, Nazir 1:2) that if one said: 
Iam hereby a nazirite® heina," or stated a similar expression with other 
comparable Greek terms, Sumakhos said that his status depends on 
which term he used. If he used the word heina, he is a nazirite for one 
term of naziriteship, i.e., thirty days; if he said digon,' he is a nazirite 
for two terms of thirty days each; ifhe said terigon, he is a nazirite for 
three terms; tetrigon, for four terms; pentigon, for five terms. 


The Sages taught in another baraita (Tosefta, Nega’im 6:3): A round 
house," or one that is shaped like a digon, i.e., it has two walls, one 
straight and one curved, or one that is shaped like a terigon, ie., a 
triangle, or one that is shaped like a pentagon, does not become 
susceptible to the ritual impurity of leprous spots. Ifit is shaped like 
a tetrigon, i.e., a quadrilateral, it becomes susceptible to the ritual 
impurity of leprous spots. 


The Gemara asks: From where are these matters derived? The Gemara 
answers: It is as the Sages taught in a baraita: The Torah states above: 

“If the plague be in the walls of the house” (Leviticus 14:37). The verse 
did not state: A wall, but “walls,” indicating that the house in question 
has at least two walls. And where it states below: “If the plague has 
spread in the walls of the house” (Leviticus 14:39), instead of stating: 
Awall, the verse states “walls,” indicating another two walls. There are 
a total of four walls mentioned here in order to indicate that a house 
can become impure through leprous spots only if it has four sides. 


Naziriteship — mvt: As detailed in the Torah (Numbers 6:1-21), 
one who takes a vow of naziriteship must refrain from eating 
or drinking any product of a grapevine, must avoid contracting 
ritual impurity imparted by a corpse, and may not cut his hair. 
A nazirite who violates any of these prohibitions is liable to be 


BACKGROUND 


flogged. One can vow to be a nazirite for any length of time, but 
the minimum term of naziriteship is thirty days, which is also the 
length of the term for one who does not specify how long he 
wishes to be a nazirite. The halakhot of a nazirite are discussed in 
tractate Nazir. 


PERSONALITIES 


Zunin — pat: Zunin, a man with the Greek name Zyvov, 
Zeno, was apparently in charge of the finances and 
business dealings of the household of the Nasi. Baitos 
ben Zunin (see Pesahim 37a) was probably his son, and 
he too was close to the household of the Nasi. Zunin 
was known for his great wealth and dedication to the 
punctilious fulfillment of mitzvot, as may be seen from 
the many stories related about him in the Talmud. 


Rabbi Yirmeya — 737) !27: Born in Babylonia, Rabbi 
Yirmeya was one of the leading amora‘im of the third 
and fourth generations. He studied in Babylonia in his 
youth, but soon emigrated to Eretz Yisrael, where he 
became a disciple of the most prominent Sages of 
the generation, Rabbi Zeira and Rabbi Abbahu, who 
were the preeminent students of Rabbi Yohanan. Rabbi 
Yirmeya possessed great acuity and had a unique 
method of understanding the law. He was known for 
posing provocative questions to his teachers and col- 
leagues. Since these questions gave the impression that 
Rabbi Yirmeya was seeking to undermine the accepted 
conventions of halakhic dialectic, he was criticized, and 
even expelled from the study hall for a brief period (see 
23b). Rabbi Yirmeya’s statements are quoted extensively 
in both the Babylonian Talmud and the Jerusalem Tal- 
mud, so much so that when the Babylonian Talmud 
simply says: They say in the West, i.e., in Eretz Yisrael, 
it generally refers to the opinion of Rabbi Yirmeya. 


NOTES 


In the year of so-and-so Archon [Arkhan] - nbs nwa 
129%: The Rashbam asserts that the title Arkhan is used 
to refer to a king, and is used specifically in the first year 
of his reign. The Rashbam relates the term to the word 
arikh, found in the Bible (Ezra 4:14), meaning: Set in 
place. Josafot explain that the term refers to a local ruler 
or governor, a functionary whom the monarch replaces 
after a year or two in office. According to this interpreta- 
tion it is easier to understand the Gemara’s discussion 
later of the archon being deposed and reinstated, a 
situation that is not usually applicable to a monarch. 
Although the Gemara uses the term malakh, meaning 
reign, this is not difficult, as this word is often employed 
by the Gemara in the sense of holding high office. 


LANGUAGE 


Archon [Arkhan] — 129%: Adopted from Greek apywv, 
arkhon, meaning an appointed person or the leader of 
a city or organization. In many places an archon, or a 
consul, would be appointed for a single year, and docu- 
ments would be dated citing his name. 


Heina — «37: The Gemara is referring to the Greek word 
ëv, hen, meaning one. 


Digon, etc. — 131,13": Digon is from the Greek word 
Siywvovy, digonon, meaning a shape with two corners. 
The related word 8iyovov, digonos, means double 
or twins, and the Greek suffix gonos refers to birth 
or generation. Similarly, tptywvov, trigonon, means 
something with three corners, a triangle, whereas 
tplyovos, trigonos, means three times or third. The 
word tetpaywvov, tetragonon, means a shape with 
four corners, a quadrilateral, and tetpayovos, tetra- 
gonos, means four times. The word mevtaywvoc, 
pentagonon, refers to a five-cornered shape. 


HALAKHA 
Round house -biy ma: A house becomes susceptible 
to the ritual impurity of leprous spots only if it has four 
walls. If it is round, or has more or fewer than four walls, 
it does not become susceptible to the ritual impurity 
of leprous spots (Rambam Sefer Tahara, Hilkhot Tumat 
Tzara‘at 14:6). 
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HALAKHA = —_———————_- 
Turn away from this malicious speech - mI y7 who sha: 
One who speaks negatively about another, even if his words 
are true, is considered as one who slanders another. With 
regard to him, the verse (Psalms 12:4) states: “May the Lord 
cut off all flattering lips, the tongue that speaks proud things 
(Rambam Sefer HaMadda, Hilkhot Deot 7:2). 


” 


A person should never speak the praises of another - ooiyd 
ivan by inaiva DIK 8D» bre: If one praises another person 
in the presence of that person's enemies, this is considered a 
hint of malicious speech, as he thereby indirectly prompts the 
enemies to speak disparagingly of that person. It is concerning 
this matter that Solomon said: “He who blesses his friend with 
a loud voice, rising early in the morning, it shall be counted 
a curse to him” (Proverbs 27:14), because as a result of this 
praise the friend experiences negative effects (Rambam Sefer 
HaMadda, Hilkhot Deot 7:4). 
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Q The Gemara relates: There was a certain tied document that 
came before Rabbi Yehuda HaNasi, and Rabbi Yehuda HaNasi, 
not realizing it was a folded document, said: There is no date on 
this document, so it is not valid. Rabbi Shimon, son of Rabbi 
Yehuda HaNasi, said to Rabbi Yehuda HaNasi: Perhaps the date 
is hidden between its tied folds. Rabbi Yehuda HaNasi opened 
it and saw that the date was in fact between the tied folds. After- 
ward, Rabbi Yehuda HaNasi looked at his son disapprovingly, 
as he held that one should not write a tied document. His son 
said to him: I did not write it; Rabbi Yehuda Hayyata wrote it. 
Rabbi Yehuda HaNasi said to his son: Turn away from uttering 
this kind of malicious speech." 


Another time, Rabbi Shimon was sitting before his father and 
reciting a section of the book of Psalms. Rabbi Yehuda HaNasi 
said to him: How straight and neat is this writing in this book 
from which you are reading. Rabbi Shimon said to him: I did 
not write it; Yehuda Hayyata wrote it. Rabbi Yehuda HaNasi 
told his son: Turn away from uttering this kind of malicious 
speech. 


The Gemara asks: Granted, there, in the first episode, there is 
malicious speech involved, since Rabbi Yehuda HaNasi was 
displeased with the writer of the document, but here, in the 
second episode, what malicious speech is there? Rabbi Yehuda 
HaNasi was complimenting the writer of the book of Psalms, not 
criticizing him. The Gemara answers: It is because of what Rav 
Dimi teaches. As Rav Dimi, the brother of Rav Safra, teaches: 
A person should never speak the praises of another,"" as out 
of the praise spoken about him someone may come to speak to 
his detriment. 


Rav Amram says that Rav says: There are three sins from 
which a person is not spared each day. They are: Having sinful 
thoughts," and committing sins concerning deliberation in 
prayer,’ and uttering malicious speech. The Gemara asks: Can 
it enter your mind that a person cannot go through the day 
without uttering malicious speech? 


NOTES 


A person should never speak the praises of another — Ox 
ivan bw ingiwa oT 90: Many commentaries ask: Can it be 
hat it is forbidden to praise any person? Moreover, the Sages 
often praised their students and colleagues. Some explain 
hat the Gemara means that one should not praise another 
excessively, because this may lead a listener to feel that he 
has to balance the embellished claims with statements to the 
contrary (Rashi on Arakhin 16a; Meiri). Others explain that the 
intent is that one should not praise another person in the pres- 
ence of that person's enemy, as that will provoke him to refute 
he praise (Rambam). In a similar vein, the Ramah explains that 
one may not speak someone's praises in public, lest someone 
present be an enemy of his, who will then contest the claims. 
Another explanation given is that one should not speak the 
praises of a person who has many negative aspects to his 
character as well, since this may lead to a discussion of those 
negative traits (Shita Mekubbetzet). The Hatam Sofer adds that 
the prohibition applies to the praises of one’s physical or mate- 
rial gains, and not to one’s accomplishments in the spiritual 
or ethical realm. 


Sinful thoughts, etc. — 131 7 yay WA: The Maharal writes 
that the uniqueness of these three sins is that they are trans- 
gressed with great ease. The first two are sins of mere thought, 


and the third is a sin of mere speech, not requiring physical 
exertion. It is therefore common for people to transgress in 
these areas without noticing. He also writes that these three 
sins represent three types of mitzvot: Those between a person 
and himself, those between a person and God, and those 
between one person and another. The Gemara’s point is that 
one can easily transgress each of these categories of mitzvot. 


Deliberation in prayer - mym yvy: The commentaries note 
that as the term deliberation in prayer is employed elsewhere 
in a positive sense, in each case it must be understood in 
context. Most commentaries explain that here the Gemara is 
referring to the lack of deliberation in prayer, meaning that one 
does not pray with proper intent. They cite anecdotes related 
in the Jerusalem Talmud in which even great Torah scholars 
were unable at times to concentrate properly throughout the 
prayers or were unable to avoid thinking about other matters 
while praying (Tosafot). 

Some explain that the term deliberation in prayer is refer- 
ring here to one who believes that since he has prayed so 
fervently, God must answer his prayers to his satisfaction 
(Rashbam). A similar interpretation is that one prays fervently 
on the condition that God answer his prayers, in effect testing 
God (Rabbeinu Gershom Meor HaGola). 
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The Gemara answers: Rather, Rav was referring to uttering a hint, 
i.e., words with a bare trace, of malicious speech." 


Rav Yehuda says that Rav says: The majority of people suc- 
cumb to sin with regard to robbery," and a minority of people 
succumb to sin with regard to sexual matters, and everyone 
succumbs to sin with regard to malicious speech. The Gemara 
asks: Can it enter your mind that all people sin with regard 
to malicious speech? The Gemara answers: Rather, Rav was 
referring to uttering a hint of malicious speech. 


§ The mishna teaches, with regard to documents, that Rabban 
Shimon ben Gamliel says: Everything is in accordance with 
regional custom. The Gemara wonders: And does the first tanna 
not accept that one should follow the regional custom? It is not 
reasonable that he would take issue with such a basic concept. 


Rav Ashi said in explanation: In a place where the custom is to 
write an ordinary document, and one said to a scribe: Make an 
ordinary document for me, and the scribe went and made a tied 
document for him, it is assumed that he was particular about 
wanting an ordinary document. Similarly, in a place where the 
custom is to write a tied document, and one said to ascribe: Make 
a tied document for me, and the scribe went and made an ordi- 
nary document for him, it is assumed that he was particular about 
wanting a tied document. In both of these cases, the document is 
considered to have been written without the consent of the one 
who requested it. If it is a bill of divorce it may not be used, as a 
bill of divorce must be written with the knowledge and consent 
of the husband. 


When the tanna’im of the mishna disagree is in a place where the 
custom is to write both an ordinary document and a tied docu- 
ment, and one said to a scribe: Make an ordinary document for 
me, and the scribe went and made a tied document for him. In 
such a case, one Sage, the first tanna, holds that the one requesting 
the document was particular about wanting an ordinary docu- 
ment, and since the scribe wrote a tied document, it is considered 
to have been written without his consent. And one Sage, Rabban 
Shimon ben Gamliel, holds that the one requesting the document 
was merely indicating his position to the scribe, stating that if 
the scribe wanted to save himself the trouble of writing a tied 
document there would no objection. 


Abaye said: Concerning Rabban Shimon ben Gamliel, and 
Rabbi Shimon, and Rabbi Elazar, they all hold that when one 
gives instructions to an agent, he is merely indicating his position 
to him, as opposed to expressing an insistence on certain details. 


Rabban Shimon ben Gamliel holds this is the case, as we have 
just said. Rabbi Shimon holds this as well, as we learned in a 
mishna (Kiddushin 48a), as explained by the Gemara there, that 
the first tanna rules that if a woman appoints an agent to accept 
her betrothal money and tells him that the man will be giving 
a golden dinar, or that he will be giving a silver dinar, and he in 
fact gives the other type of dinar, the betrothal is not valid, as in 
accepting the wrong dinar the agent did not follow the woman's 
instructions exactly. 


But Rabbi Shimon says: If he misled her to her advantage," i.e., 
he told her he was going to give a silver dinar and gave her a golden 
dinar, she is betrothed. When the woman told the agent to receive 
the silver dinar she did not mean to insist that the dinar be silver 
as opposed to gold, but was only indicating her position, which is 
that she would have no objection to receiving only a silver dinar. 


NOTES 

A hint of malicious speech - y7 wh pax: Malicious 
speech is speech that disparages another, even if the 
statement is true. A hint of malicious speech is a state- 
ment that is not inherently disparaging but can be 
interpreted in a negative light or may lead to disparag- 
ing comments. The Rashbam cites an example from 
tractate Arakhin (15b), where someone declares: There 
is always a fire in so-and-so’s house, which can be taken 
to indicate that the people in that house are constantly 
cooking and eating. Another example is the anecdote 
here about Rabbi Shimon, son of Rabbi Yehuda HaNasi, 
who spoke in praise of Yehuda Hayyata; there was a 
concern that disparaging words may be spoken as a 
result of those praises. Rav notes that statements such 
as these, which are not themselves malicious speech, 
and often are not spoken with any ill intent, are very 
difficult to avoid. 


The majority succumb with regard to robbery — 
bna Jj: The intent here is not to outright robbery 
but to various types of deceitful behavior that people 
engage in while doing business, through which they 
ake or withhold money of others in a manner that 
is not completely just (Rashbam; Rabbeinu Gershom 
eor HaGola). 


HALAKHA 


f he misled her to her advantage, etc. - naw AyDT 
^3): If someone betroths a woman on the condition that 
he is a rich man, and it is found out that he is actually 
poor, or vice versa, the betrothal does not take effect, 
in accordance with the unattributed opinion in the 
mishna in tractate Kiddushin (Rambam Sefer Nashim, 
Hilkhot Ishut 8:1; Shulhan Arukh, Even HaEzer 38:24). 


OP IT PI: BAVA BATRA: PEREK X-165A 325 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


The woman who said: Receive my bill of divorce for 
me, etc. — 151°) Sapna TXY TYNT: If a woman 
said to an agent: Receive my bill of divorce in such and 
such a place, and the agent received it in a different place, 
the divorce is invalid, in accordance with the opinion of 
the Rabbis (Rambam Sefer Nashim, Hilkhot Geirushin 9:34; 
Shulhan Arukh, Even HaEzer 141:49). 


One witness in writing and one witness orally - 7 
MDA IN IY} 1033 IN: If one witness is signed on a 
promissory note and a second witness corroborates this 
promissory note with oral testimony, their testimonies 
may be combined into a single unit, preventing the pos- 
sibility of the debtor altogether denying the debt. The Sma 
notes that the debtor would not be deemed credible if 
he issued such a denial, even if he took an oath to contra- 
dict the testimony of each of the two witnesses (Rambam 
Sefer Shofetim, Hilkhot Edut 4:5; Shulhan Arukh, Hoshen 
Mishpat 30:10, 51:1). 


NOTES 


Ameimar deemed valid - w3% 122%: The Rashbam 
maintains that according to the opinion of Ameimar, the 
document is as valid as any other document, and col- 
ection may even be made based on such a document 
rom liened property that has been sold by the debtor. 
Rabbeinu Gershom Meor HaGola and Sefer Halttur agree. 
By contrast, the majority of the early commentaries hold 
hat only a document with two signed witnesses can be 
used to collect liened property that had been sold by the 
debtor, and that Ameimar deemed such a document valid 
only insofar as it may be used to collect unsold property 
rom the debtor (Ri Migash; Ramban; Rid). 


Perek X 
Daf165 Amudb 


NOTES 


Just as there, the disqualification is by Torah law - 77 
NOM xbips ni: As it is stated in the Torah: “One wit- 
ness shall not rise up against a man” (Deuteronomy 19:15), 

meaning that the testimony of a single witness cannot 
serve as the basis to collect money from another party or 
o establish any other fact that requires witness testimony. 
ot only is a document with one signatory witness consid- 
ered insufficient testimony to collect money from another 
party, but if money was collected on the basis of such a 
document, it must be returned (She’iltot deRav Ahai Gaon). 
f the document was a bill of divorce, a divorce executed 

hrough it is not valid, and if the woman remarries on the 
basis of such a bill of divorce, the offspring of this marriage 
is a mamzer (see Tosafot). 


As the colleagues sent from there to Rabbi Yirmeya — 
mony vat san oma andw: The Rashash suggests an 

emendation of the text of the Gemara, deleting the term: 

From there, as Rabbi Yirmeya himself lived in Eretz Yisrael. 
Ya'avetz suggests that after Rabbi Yirmeya was expelled 

from the academy in Eretz Yisrael (see 23b) he traveled 

to Babylonia. 
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Abaye continues: Rabbi Elazar also holds this, as we learned in a 
mishna (Gittin 6sa): With regard to the woman who, when desig- 
nating her agent for receipt of her bill of divorce, said to her agent: 
Receive my bill of divorce for me" in such and such a place, and he 
received it for her in another place, the divorce is invalid; and 
Rabbi Elazar deems it valid. One Sage, the first tanna, holds that 
the woman is particular that her instructions be followed, and 
one Sage, Rabbi Elazar, holds that she was merely indicating her 
position to the agent, informing him of where she thought her 
husband would be. 


§ The mishna teaches: With regard to an ordinary document in 
which the signature of a single witness is written, and a tied docu- 
ment in which the signatures of only two witnesses are written, they 
are both not valid. The Gemara asks: Granted, it was necessary for 
the mishna to teach that a tied document in which the signatures of 
only two witnesses are written is not valid, as it might enter your 
mind to say that since generally a document is valid with two sig- 
natures, here too it is valid; therefore, the mishna teaches us that it 
is in fact not valid. But why was it necessary to state that an ordinary 
document in which the signature of a single witness is written is not 
valid; isn’t this obvious? 


Abaye said: It is necessary to state this halakha only to teach that 
even if there is one witness signed on the document in writing 
and, in addition, one witness testifies orally" to the contents of the 
document, the document is not valid. 


The Gemara relates: Ameimar deemed a document valid" in the 
case of one witness signed on the document in writing and one 
witness testifying orally to the contents of the document. Rav Ashi 
said to Ameimar: And what of that statement of Abaye, which 
deemed such a document invalid? Ameimar said to him: I did 
not hear of it, as though to say: I do not hold like it; I disagree 
with Abaye. 


Rav Ashi asks: But if you disagree, the difficulty 


with the mishna remains: Why does the mishna state that which is 
obvious, that a document with a single witness's signature is not valid? 


The Gemara answers that the mishna teaches us this: That the case 
of two witnesses signed on a tied document is similar to the case 
of one witness signed on an ordinary document: Just as there, in 
the case of a single witness signed on an ordinary document, the 
disqualification is by Torah law," so too here, in the case of two 
witnesses signed on a tied document, the disqualification is by 
Torah law. 


Ameimar added: Know that the signature of one witness on a docu- 
ment and the oral testimony of one person about it can be combined 
into a single testimony, as the colleagues of the academy sent a 
question from there, i.e., Eretz Yisrael, to Rabbi Yirmeya’ seeking 
clarification of a baraita. The baraita states that the first tanna holds 
that the testimony of two witnesses to an event can be combined into 
a single testimony only if both of them witnessed the event together, 
while Rabbi Yehoshua ben Korha holds that the testimony can be 
combined even if they saw the event one after the other. Furthermore, 
the first tanna holds that their testimony is accepted only if they 
both testify together. By contrast, Rabbi Natan holds that the testi- 
mony of one witness may be accepted today, and when the other 
witness comes the next day his testimony may be accepted, and the 
two testimonies may thereby be combined. 
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The dilemma they posed to Rabbi Yirmeya was this: In the case of a 
loan for which there is one witness in writing, signed on a promissory 
note, and one other witness who testifies to the loan orally, what is 
the halakha with regard to the possibility that the two of them will 
combine to testify as two witnesses? 


The dilemma is clarified: According to the opinion of the first tanna 
of the baraita, who engages in a dispute with Rabbi Yehoshua ben 
Korha, you should not raise the dilemma, as according to his opin- 
ion there are situations where even two testimonies in writing or two 
oral testimonies are not combined into a single testimony. All the 
more so they are not combined when one is written and one is oral. 
Rather, when should you raise the dilemma? Raise it according to 
the opinion of Rabbi Yehoshua ben Korha. The dilemma is: Is it 
only testimonies of two witnesses in writing or two oral witnesses 
that are combined into a single testimony, but we do not combine 
testimony of one witness in writing and one orally? Or perhaps 
there is no difference between these cases. 


Rabbi Yirmeya humbly sent back his response to the colleagues of the 
academy: I am not worthy of being the recipient of the query that 
you sent to me. But this is how the opinion of your student, i.e., 
himself, leans: That the testimonies should be combined." This 
exchange between Rabbi Yirmeya and his questioners indicates that 
Ameimar’s opinion is accepted. 


Rav Ashi said to Ameimar: We teach this entire incident with Rabbi 
Yirmeya differently, as follows: That the colleagues of the academy 
sent this question to Rabbi Yirmeya: If there are two witnesses who 
testified, one in this court and one in that court," what is the halakha 
with regard to the possibility that the judges of one court could come 
to the other court and in this manner the two testimonies will be 
combined to become a valid testimony of two witnesses? 


The dilemma is clarified: According to the opinion of the first tanna 
of the baraita, who also engages in a dispute with Rabbi Natan, you 
should not raise the dilemma, as according to his opinion, testimo- 
nies that are not given concurrently are not combined even in one 
court; all the more so when they are given in two different courts. 
Rather, when should you raise the dilemma? Raise it according to 
the opinion of Rabbi Natan. The dilemma is: Is it in one court that 
the two separate testimonies are combined, but when they are given 
in two separate courts they are not combined? Or perhaps there is 
no difference. 


And Rabbi Yirmeya sent back his response to them: Iam not worthy 
of being the recipient of the query that you sent to me. But this 
is how the opinion of your student leans: That they should be 
combined. According to this version of the exchange between Rabbi 
Yirmeya and his questioners there is no relevance to Ameimar’s 
statement. 


Mar bar Hiyya said yet a third version, that the dilemma the col- 
leagues of the academy sent to Rabbi Yirmeya is as follows: If there 
are two witnesses who testified in this court and then testified in 
that court," what is the halakha with regard to the possibility that 
one judge would come from each court to one location and relate 
the testimony he had heard to the other, and in this manner the two 
testimonies will be combined? 


The dilemma is clarified: According to the opinion of Rabbi Natan 
you should not raise the dilemma. Now that he maintains that 
we combine two individual witnesses, is it necessary to ask if 
judges may be combined in this manner? They certainly can be com- 
bined. Rather, when should you raise the dilemma? Raise it accord- 
ing to the opinion of the first tanna of the baraita, who engages in a 
dispute with Rabbi Natan. The dilemma is: Is it only testimony of 
witnesses that we do not combine into a single testimony, but we 
do combine judges from two different courts? Or perhaps there is 
no difference. 


NOTES 


The opinion of your student leans that the testi- 
monies should be combined - mwi aypan nyt 
19W: In the discussion of this question in the Jeru- 
salem Talmud, the opinion is expressed that a docu- 
ment with one witness signed on it is not valid even if it 
is supported by oral testimony of one witness. It states 
here that if there is any dilemma at all, it is in a case in 
which there actually are two witnesses signed on the 
document but one signature cannot be verified, so 
hat the remaining signature stands alone in the sense 
hat it is the sole verified signature. Some interpret 
he Gemara's discussion here in this manner as well, 
while others write that the Babylonian Talmud and the 
Jerusalem Talmud disagree concerning this issue. The 
Ramban and others cite Halakhot Gedolot, which rules 
hat a document with a single signed witness is valid 
o the extent that it would require an oath on the part 
of the debtor who seeks to contradict it, as is the case 
in general with a single oral witness in monetary cases 
(Sefer Hashlama; see Ran). 


HALAKHA 

Two who testified, one in this court and one in that 
court- 7 tS IM AT PAS INN ITY Ow: If 
one witness testifies in one court, and another witness 
testifies in another court, the judges of the two courts 
can form one large court, and in this manner the two 
testimonies can be combined (Rambam Sefer Shofetim, 
Hilkhot Edut 4:6; Shulhan Arukh, Hoshen Mishpat 30:11). 


Two who testified in this court and then testified in 
that court, etc. — TYM TIM M PT aa TYTY ow 
"131711 pt mwaa: If two witnesses testify in one court and 
then testify in another court, and testify again in a third 
court, three judges, one from each court, can form a 
new court, in which they may pronounce judgment 
based on the testimony they had all heard (Rambam 
Sefer Shofetim, Hilkhot Edut 4:6; Shulhan Arukh, Hoshen 
Mishpat 30:12). 
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NOTES 


One hundred dinars which are, etc. — 7x12 prt 
^D pw: The principle in these cases is that when- 
ever there is a contradiction, one can claim only the 
owest possible amount. This is in accordance with 
he principle that the burden of proof always rests 
upon the claimant; the corollary of this principle is 
hat the holder of a document is at a disadvantage. 
The Rid writes that if the document lists several 
smaller amounts and then presents a total sum of 
hose amounts, and that total does not match the 
sum of the individual amounts, it is the individual 
amounts that are followed, as the assumption is that 
here was probably a mistake in the addition of the 
smaller amounts. 


Silver dinars that are, and the remainder was 
erased — Pra) PYRI pin YD: The early commen- 
taries conclude from this statement that if part of a 
document is erased, the document is not thereby 
invalidated. The erased part should be inferred, if 
possible, from the context (see Ramah and Ritva). 
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Rabbi Yirmeya sent back his response to them: I am not worthy 
of being the recipient of the query that you sent to me. But this 
is how the opinion of your student leans: That they should be 
combined. 


Ravina said a fourth version, that the dilemma the colleagues of the 
academy sent to Rabbi Yirmeya is as follows: If there were three judges 
who sat as a court to ratify a document, and, after verifying the sig- 
natures of the witnesses, one of the judges died, must they mention 
this in their statement of ratification, to account for why the declaration 
is signed by only two judges, and write: We were sitting in a group of 
three judges, and one of the judges is no longer alive? Or perhaps they 
are not required to write this. 


Rabbi Yirmeya sent back his response to them: I am not worthy of 
being the recipient of the query that you sent to me. But this is how 
the opinion of your student leans: That they are required to write: 
We were sitting in a group of three judges, and one of the judges is 
no longer alive. 


The Gemara relates: And it was because of this fitting answer, to which- 
ever version of the dilemma that is adopted, that the Sages brought 
Rabbi Yirmeya into the study hall after he had been expelled, as related 


earlier in this tractate (23b). 
MISHN If it is written in a document that someone 
owes: One hundred dinars, which are" twenty 
sela," which is internally inconsistent since there are twenty-five sela 
in a hundred dinars, the holder of the document has the right to claim 
only twenty sela, the lower of the two amounts. If it is written that he 
owes: One hundred dinars, which are thirty sela, the holder of the 
document has the right to claim only one hundred dinars, again the 
lower of the two amounts. 


If it is written that someone owes: Silver dinars that are, and the remain- 
der of the text, where the number of dinars should be specified, was 
erased," the amount must be no less than two dinars, the lowest 
amount to which the plural word dinars can be referring. That is what 
the creditor can claim. Similarly, if it is written: Silver sela that are, and 
the remainder of the text was erased, the amount must be no less than 
two sela. And if it is written: Darics that are, and the remainder of the 
text was erased, the amount must be no less than two darics. 


Ifit is written in the document above, in an earlier place in the document, 
that someone owes one hundred dinars, and below, toward the end 
of the document, it is written that the amount owed is two hundred" 
dinars, or if above it is written two hundred dinars and below one 
hundred dinars, everything follows the bottom amount. If so, why 
does one write the information in the upper part of the document at 


ovr ja all? Itis a safety measure, so that if one letter is erased from the lower 
part of the document, thereby rendering it illegible, the information 
can be learned from the upper part of the document. 
HALAKHA 


One hundred dinars which are twenty sela - 


PHT TN PN 


it is written that another owes him a number of coins of a 


in the chapter (162b). The Rema writes that if the amount that 


pwy pydn: If one presents a promissory note containing two 
contradictory statements with regard to the amount, with 
both expressions related to one another by wording such as: 
One hundred, which is two hundred, or: Two hundred, which 
are one hundred, the holder of the document is at a disad- 
vantage and can collect only one hundred, the lower of the 
two stated contradictory values (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 27:14, 17; Shulhan Arukh, Hoshen Mishpat 
42:5). 


Silver dinars that are, and the remainder was erased - 4D3 
PAN p» prt: If one presents a promissory note in which 
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certain denomination, and the actual amount is erased beyond 
recognition, the holder of the document can collect only two of 
those coins (Shulhan Arukh, Hoshen Mishpat 42:11). 


It is written in the document above one hundred dinars, and 
below two hundred - vaxa mean mya abyadn ta ana: 
If one presents a promissory note in which two different 
amounts are written as the amount owed, e.g. one hundred 
earlier in the document and two hundred later in the docu- 
ment, or vice versa, and it is impossible to reconcile the two 
figures, the bottom amount is followed, provided it does not 
appear on the final line of the document, as explained earlier 


appears later in the document is the lesser of the two amounts, 
it is taken as the authoritative amount even if it is on the 
final line. 

If a series of individual amounts are recorded in the docu- 
ment, followed by a total, and that total does not correspond 
to the sum of the individual amounts, there is an opinion that 
it should be assumed that there was an error of calculation and 
the individual amounts should be taken as authoritative, even 
though the total sum is written later (Rid). The Shulhan Arukh 
writes that this opinion appears to be correct (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 27:14; Shulhan Arukh, Hoshen 
Mishpat 42:5). 
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GEMARA The Sages taught (Tosefta 11:2): If a docu- 


ment states that someone owes silver,” 
without specifying which silver coin, the amount must be no less 
than a silver dinar. Ifit states: Silver dinars, or: Dinars silver, the 
amount must be no less than two silver dinars, the lowest amount 
to which that phrase can refer. If it states: Silver, in dinars, the 
amount must be no less than two golden dinars’ worth of silver. 


The Gemara analyzes the beginning of the baraita. The Master 
says: If a document states that someone owes silver, without 
specifying which silver coin, the amount must be no less than a 
silver dinar. The Gemara asks: But why not say that the intention 
of the word silver is not to a coin at all, but to a small piece of silver? 
Rabbi Elazar said: The case of the baraita is where the word coin 
is written in the document. The Gemara asks further: But why 
not say that the intent is not a dinar, but smaller coins, such as 
perutot? Rav Pappa said: The halakha of the baraita is stated with 
regard to a place where silver perutot do not circulate. 


The Sages taught in the continuation of the baraita: Ifit is written 
in a document that someone owes gold, the amount must be no 
less than a golden dinar. If it is written: Golden dinars, or: Dinars 
golden, the amount must be no less than two golden dinars. If it 
is written: Gold, in dinars, the amount must be no less than two 
silver dinars’ worth of gold. 


The Gemara analyzes the beginning of this section of the baraita. 
The Master says: If it is written in a document that someone owes 
gold, the amount must be no less than a golden dinar. The 
Gemara asks: But why not say that the intention of the word gold 
is not to a coin at all, but to a small piece of gold? Rabbi Elazar 
said: The case of the baraita is where the word coin is written in 
the document. 


The Gemara asks further: But why not say that the intent is not a 
dinar, but smaller coins, such as perutot? The Gemara answers: 
People do not make perutot of gold. 


The Gemara continues its analysis of the baraita, which states: Ifit 
is written: Gold, in dinars, the amount must be no less than two 
silver dinars’ worth of gold. The Gemara asks: But why not say 
that the document is speaking of two golden dinars’ worth of 
pieces of gold? Abaye says: This interpretation is also possible, 
but the guiding principle in all interpretations of ambiguities is 
that the holder of the document is at a disadvantage. 


The Gemara asks a question from the first clause of the baraita, 
which teaches that if the document states: Silver in dinars, the 
amount must be no less than two golden dinars’ worth of silver. 
Why is he entitled to so much? Say that the document is speaking 
of silver only, and means: Two silver dinars’ worth of silver pieces. 
This interpretation would be a lower value than the interpretation 
assigned to it by the baraita, and would be in keeping with the 
principle that the holder of the document is at a disadvantage. 


Rav Ashi said in reply that the text of the baraita should be 
emended: In the first clause the case is that the scribe wrote: 
Silver in dinars, using the plural form dinarei, which refers specifi- 
cally to golden dinars. In the latter clause, the case is that the 
scribe wrote: Gold in dinars, using the plural form dinarin," which 
denotes silver dinars specifically. 


HALAKHA 


States that someone owes silver - 43 Wak: If a docu- 
ment states: So-and-so borrowed silver from so-and-so, 
the debtor needs to pay only one small piece of silver, of 
the smallest unit of weight. In the case of adocument that 
states that someone owes a silver coin, if there are perutot 
of silver in that place the debtor pays one silver peruta. If 
there are no perutot of silver in that place, he pays the silver 

coin of lowest value that circulates in that place (Shulhan 

Arukh, Hoshen Mishpat 42:13). 


HALAKHA 

Dinarei, dinarin — 17 Ww: If a promissory note states 
that someone owes: Dinarei silver, or: Silver dinarei, the 
creditor collects two silver dinars. All the more so, this is 
the halakha if the word dinarin is used instead of dinarei 
(see Sma and Shakh). If it states: Silver, in dinarei, he col- 
lects silver coins equal in value to two golden dinars. If it 
states: Gold, in dinarei, he collects gold pieces equal in 
value to two golden dinars. If it states: Silver, in dinarin, he 
collects pieces of silver equal in value to two silver dinars. 
If it states: Gold, in dinarin, or: Dinarei of gold, he collects 
two golden dinars. If it states: Gold, in dinarin, he collects 
gold with the value of two silver dinars, reflecting Rav 
Ashi’s conclusion, that there is a distinction between the 
terms dinarei and dinarin. The Rema, citing the Maggid 
Mishne, writes that in contemporary parlance there is no 
difference between these two terms, and in any case the 
creditor collects the lowest of any possible interpretation 
of the terms of the note (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 27:17; Shulhan Arukh, Hoshen Mishpat 42:13, 
and in the comment of Rema). 
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BACKGROUND 


Nests — 039): There are various circumstances in which one is 
required to sacrifice a nest, consisting of two birds, either tur- 
tledoves or pigeons. One bird is sacrificed as a burnt-offering 
and the other as a sin-offering. A poor person who is required 
to bring a sliding-scale offering brings a bird pair (Leviticus 
5:7-10), as does a poor woman after giving birth (Leviticus 12:8), 
a poor leper (Leviticus 14:22), and a zav or zava following their 
purification (Leviticus 15:29-30). 
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The Gemara supports its assertion that there is a difference 
between these two plural forms: And from where do you say 
that there is a difference between the words dinarei and dinarin? 


This is as it is taught in a mishna (Karetot 8a): In the case of a 
woman for whom there was uncertainty with regard to five 
births,"" and likewise a woman for whom there was uncertainty 
with regard to five irregular discharges of blood from the uterus 
[ziva]," she brings one offering, and then she may partake of 
the meat of offerings. And the remaining offerings are not an 
obligation for her." If she has in her case five definite births 
or five definite discharges of a zava, she brings one offering, 
and then she may partake of the meat of offerings. And the 
remaining offerings are an obligation for her. 


That mishna continues: There was an incident where the price 
of nests,’ i.e., pairs of birds, stood in Jerusalem at golden dinarei, 
as the great demand for birds for the offerings of a woman after 
childbirth and a zava led to an increase in the price. Rabban 
Shimon ben Gamliel said: I take an oath by this abode of the 
Divine Presence that I will not lie down tonight until the price 
of nests will be in dinarin. Ultimately, he entered the court and 
taught: A woman for whom there were five definite births or 
five definite discharges of a zava brings one offering, and then 
she may partake of the meat of offerings. And the remaining 
offerings are not an obligation for her. 


HALAKHA 


In the case of a woman for whom there was uncertainty 
with regard to five births, etc. — wan pap why PIU WNT 
^nd) nith: A woman who has had five incidents of uncertain 
birth or five incidents of uncertain discharges of a zava brings 
one purification offering, and thereafter she may partake of 
sacrificial meat; the remaining offerings are not obligatory for 
her. If she had five definite births or five definite discharges 
of a zava, she may partake of sacrificial meat after bringing 


Uncertainty with regard to five births — nith win pap: 
A woman after childbirth is required to bring a lamb or bird 
or a burnt-offering and a bird for a sin-offering (see Leviticus 
12:6-8). Before bringing this offering, the woman would not 
be permitted to partake of sacrificial meat or enter the Temple 
grounds. A separate offering is required for each birth. This 
requirement applies to both a live birth and a miscarriage, 
provided the fetus reached a certain stage of development. 
The case described here is where a woman had five miscar- 
riages, and in each case she was unsure if the miscarried fetus 
had reached the minimum stage of development. Since her 
obligation to bring the offerings is in question, one offering 
suffices for all five. 


Uncertainty with regard to five irregular discharges of 
blood from the uterus [ziva] - nia» wan pap: Once a wom- 
an’s menstrual period begins, any bleeding that occurs during 
the first seven days is considered menstrual blood; bleeding 
that takes place thereafter is considered a flow of ziva. If such 
ziva bleeding occurs on three consecutive days, then in order 
to achieve ritual purity the woman waits seven days after 
the bleeding ceases and brings an offering of one bird for a 
burnt-offering and another for a sin-offering (see Leviticus 
15:29-30). Before bringing these offerings, the woman is not 


NOTES 


just one offering, but in that case the remaining four offer- 
ings are obligatory for her. The Ra‘avad disagrees, maintaining 
that even in the latter case the remaining offerings are not 
obligatory, in accordance with Rabban Shimon ben Gamliel’s 
statement (Rambam Sefer Korbanot, Hilkhot Mehusrei Kappara 
110, and see Kesef Mishne, Lehem Mishne, and Mishne LaMelekh 
there). 


be permitted to partake of sacrificial meat or enter the Temple 
grounds. A separate set of offerings is required for each series 
of ziva bleeding. The case described here is where the woman 
experienced three days of bleeding five times, but was not 
sure if these incidents were within the first seven days of her 
menstrual period or after them. Since her obligation to bring 
the offerings is in question, one set of offerings suffices for 
all five. 


And the remaining offerings are not an obligation for her - 
main why IWI prt: It is forbidden to slaughter a non- 
sacrificial animal in the Temple courtyard; therefore, there is 
a principle that if there is uncertainty with regard to whether 
one is obligated to bring an offering, he should refrain from 
doing so, unless it is a type of offering that can be brought 
voluntarily. The exception to this halakha is a bird sin-offering. 
While a sin-offering may not be brought voluntarily, a bird 
sin-offering may be brought even in cases where there is 
uncertainty as to whether or not one is obligated to bring the 
offering. Nevertheless, the employment of this allowance is 
kept to a minimum, and for this reason only one set of offer- 
ings is brought for all five cases of uncertain childbirth or of 
uncertain Ziva. 
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The mishna concludes: And as a result, the price of the nests stood 
that day at one-quarter of a silver dinar, as the demand for nests 
decreased. It is clear in the mishna that the term dinarei indicates 
a higher value than the term dinarin. 


§ The mishna teaches: If it is written in the document above that 
someone owes one hundred dinars, and below it is written two 
hundred dinars, or if above it is written two hundred and below 
one hundred, everything follows the bottom amount. If so, why 
does one write the information in the upper part of the document 
at all? It is a safety measure, so that if one letter is erased from the 
lower part of the document, thereby rendering it illegible, the 
information can be learned from the upper part of the document. 
The Sages taught in a baraita (Tosefta 11:4): Information concern- 
ing what is written below may be learned from what is written 
above if the lower text is missing one letter, but not if it is missing 
two letters. In that case, in the event of a discrepancy between 
information written above and information written below, the 
document is not valid. 


For example, if the name of one party is written as Hanan below 
and Hanani above, it may be derived from the word Hanani writ- 
ten above that the party is named Hanani. And similarly, ifa name 
is written Anan below, it may be learned from the name Anani 
written above that the party is named Anani. 


The Gemara asks: What is different about two letters missing, that 
the baraita teaches that the name written below cannot be cor- 
rected from the name written above? The Gemara suggests: It is 
out of concern that perhaps it will occur by chance that there is a 
four-letter name, and the omission of two letters would be half 
of the name, and for this reason the Sages extended this concern 
to all cases where two letters are missing. The Gemara challenges: 
If so, the same could be said when one letter is missing as well, as 
perhaps it will occur by chance that there is a two-letter name, 
and the omission of one letter would be half of the name. 


The Gemara explains: Rather, this is the reason that when two 
letters are missing the name written below cannot be corrected 
from the name written above: The concern is that perhaps 
it will occur by chance that there is a three-letter name, and 
the omission of two letters would be a majority of the name. 
The Sages applied this concern to all cases where two letters 
are missing. 


The Gemara continues to discuss discrepancies between the infor- 
mation written above and below in a document. Rav Pappa said: 
It is obvious to me that if a document states above that one owes 
a sefel,’ a type of cup, and below it states kefel," a type of garment, 
everything is determined by the information written below. In 
this case there is not a missing letter at the bottom but an altered 
letter. Therefore, the information written below is not corrected 
from the information written above. 


Rav Pappa raises a dilemma: What if it is stated kefel above and 
sefel below?” The difference between the two words is that the 
former begins with kuf, whereas the latter begins with samekh. The 
orthographical difference between these two letters is a single 
stroke that extends downward, as the omission of the extension of 
this stroke would change kufinto samekh. Rav Pappa’s dilemma is: 
Are we concerned for the possibility that a fly landed on the stroke 
of the kuf, removing the ink and changing it into samekh? Or are 
we not concerned with this possibility? The Gemara comments: 
The dilemma shall stand unresolved. 
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NOTES 


Sefel — bev: The Rashbam understands the word sefel to 
mean cup, as it does in the Bible (see Judges 6:38). Rabbeinu 
Tam, cited in Tosafot, explains that the word is an abbreviation, 
composed of the letter samekh, meaning sixty, followed by 
an abbreviation of the word palgei, meaning halves. In a 
similar vein, Rabbeinu Hananel sees it as an abbreviation 
meaning a sea and a half [sea ufalga], and many other early 
commentaries follow this interpretation. Rabbi Yitzhak Karku- 
sha notes that in some Gemara manuscripts the words sefel 
and kefel have punctuation marks, indicating that they are 
abbreviations. 


Kefel - bap: The explanations given for this term parallel 
those for sefel. The Rashbam explains that it is a kind of gar- 
ment, which can be folded [mekupal]. Others understand it to 
be referring to a kind of key or lock (Ra‘avad). Rabbeinu Tam 
writes that the term is an abbreviation of the letter kuf, mean- 
ing one hundred, followed by an abbreviation of the word 
palgei, meaning halves, while Rabbeinu Hananel understands 
it to be an abbreviation for a kav and a half [kav ufalga]. 


HALAKHA 


Sefel...kefel - bep..bap: If a document contains contradic- 
tory amounts owed, for example, when it is written above 
sefel, an abbreviation for one and one-half se'a (see Sma), and 
below kefel, an abbreviation for one and one-half kav, the 
correct amount is determined by the latter description; the 
holder of the document would collect only one and one-half 
kav. If kefel is written above and sefel below, the possibility is 
taken into account that a fly might have removed the extra 
stroke of ink that distinguishes between the two words (see 
Sma), and only one and one-half kav is collected. This follows 
the principle that the burden of proof rests upon the claim- 
ant, in this case the holder of the document. Therefore, since 
the Gemara states about this latter case that it shall stand 
unresolved, it is a case of uncertainty concerning liability, and 
no collection of the money in question is allowed (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 27:15; Shulhan Arukh, 
Hoshen Mishpat 42:7). 


BACKGROUND 
Kefel...sefel — Sop.bop: 


Orthographical similarity between a kufand a samekh 
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HALAKHA 


Acertain document in which it was written six hundred, 
etc. -^D TNA NY APA AND MTINI: Ifa document lists 
an amount of money described with a number without 
citing a denomination, the local custom determines the 
meaning of the document. For example, in the case cited 
in the Gemara, where a document stated six hundred and 
a dinar, the possibility that the denomination is perutot 
can be ruled out, as it is not customary to record a large 
sum of perutot but rather to express such sums in terms of 
larger denominations. The highest and lowest remaining 
possibilities are six hundred istira or six hundred dinars 
and the lower of the two values is followed. Similarly, in 
any locality where certain expressions are used, even if 
these expressions are colloquial and not based on deter- 
minations made by the Sages, it is the local custom that 
determines the meaning of these expressions in a docu- 
ment (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
27:15; Shulhan Arukh, Hoshen Mishpat 42:15). 
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Daf 167 Amuda 


HALAKHA 


This one who needs to show his signature, etc. - *%7 
ADET nin yd vat pwn: If a claimant presents a 
handwritten note in which the one who wrote the note 
admits to owing the claimant money, the claimant can 
collect the debt from the writer of the note, albeit only 
rom unsold property (see 175b). This halakha also applies 
ifthe note itself was written by a third party and the debtor 
signed it as well. If one’s signature is at the top of a paper, 
and the text where the debt is recorded is written by a 
hird party underneath the signature, the document is not 
valid, as it is possible that he signed his name when the 
paper was blank and another subsequently took advan- 
age of the signature to write a false document (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 11:3; Shulhan Arukh, 
Hoshen Mishpat 69:1). 


BACKGROUND 
Unsold property — jin 23 Dp): Unsold property stands 
in contrast to liened property. If a debtor sells his liened 
property, his creditor can repossess that property from 
the purchaser. The creditor cannot repossess this property 
from the purchaser if the debtor has property of his own, 
even if it is inferior in quality to the sold property. 
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§ The Gemara relates: There was a certain document in which it 
was written that the amount due was six hundred" and a dinar, 
without specifying to which denomination the six hundred amount 
referred. Rav Sherevya sent this question before Abaye: Does the 
holder of the document collect six hundred istira and a dinar? Istira 
is another name for a sela, which equals four dinars. Or is he per- 
haps entitled to collect only six hundred perutot and a dinar, a 
peruta being a small fraction of a dinar? Abaye said to him: Remove 
the possibility of six hundred perutot, since people do not write 
large numbers of perutot in a document, as they instead combine 
them into larger denominations 


and change them into a smaller number of dinars. Therefore, what 
can you say? The highest and lowest remaining possibilities are: Six 
hundred istira and a dinar, and six hundred dinars and one more 
dinar. The guiding principle is that the holder of the document is 
at a disadvantage, and the lesser of these two values is assumed. 


§ Abaye said: With regard to this one who needs to show his 
signature" in court for the purpose of corroborating his signature 
on a document, he should not show it by writing it at the end 
of the parchment, lest another, unscrupulous, person find the 
parchment and write above the signature that the signatory owes 
him money. And such a document would be valid, as we learned 
in a mishna (175b): If one presents to a debtor a document in the 
handwriting of the debtor stating that he owes money to him, but 
without witnesses signed on the document, the creditor can collect 
only from unsold property,’ i.e., property that is currently in the 
possession of the debtor. 


The Gemara relates: There was a certain Jewish tax collector who 
came before Abaye and said to him: Let the Master show me his 
signature on a piece of paper to keep in my records, as when rabbis 
come to me and show me a note with your signature on it, attesting 
to the fact that they are Torah scholars, I let them pass without 
paying the tax. Abaye showed him his signature at the top of the 
parchment, though the unscrupulous tax collector kept pulling 
the parchment away from Abaye so that the signature would be at 
the bottom. Abaye noticed this and said to him: The Sages have 
already anticipated people such as you and advised that one should 
never write his signature at the bottom of a paper. 


§ Abaye said: When writing a promissory note, one should not 
write any number from three until ten at the end of a line, lest 
someone commit forgery and write an extension to the number, 
since it is at the end of the line. In Hebrew and Aramaic, the 
words for the numbers three through nine can be changed to thirty 
through ninety, respectively, by appending to them the suffix in, 
written with the letters yod and nun. Ten can be changed to twenty 
in a similar manner. And if by chance it occurs for him that these 
numbers fall out at the end of a line, he should repeat his words 
two or three times, stating and restating the agreement in question, 
as it is impossible that the number will not eventually occur 
for him in the middle of a line. When there is a contradiction, 
it is the final mention of the amount that is authoritative, as the 
mishna teaches. 
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The Gemara relates: There was a certain bill of sale in which it 
was written that the item sold was: In my garden, one-third of 
the orchard. The purchaser went and erased the roof and the foot 
of the beit? of the term: Of the orchard [befardeisa], and thereby 
changed the prefix beit into a vav, yielding: In my garden one-third, 
and the orchard [ufardeisa], indicating that the sale included one- 
third of the garden in addition to all of the orchard. The document 
came before Abaye, who said to the purchaser: What is the reason 
that there is so much space around this vav? Since the letter vav is 
narrower than the letter beit, a larger space between letters emerged 
as compared to the spacing of letters in the rest of the document. 
Abaye bound the purchaser," i.e., he subjected him to physical 
coercion, and he admitted" to the forgery. 


The Gemara relates: There was a certain bill of sale in which it 
was written that the item being sold was: The portions of Reuven 
and Shimon, brothers [ahei]. Reuven and Shimon happened to 
have a brother whose name was Ahai, which, when writing with- 
out vowels, is spelled identically to ahei. The purchaser went and 
wrote a conjunctive vav in the document before the word ahei, and 
changed the wording into: The portions of Reuven and Shimon 
and Ahai. The document came before Abaye, who said to the 
purchaser: What is the reason that it is so crowded around this 
vav? By inserting the extra vav, a smaller space between letters 
emerged as compared to the spacing of letters in the rest of the 
document. Abaye bound the purchaser, i.e., he subjected him to 
physical coercion, and he admitted the forgery. 


The Gemara relates: There was a certain document upon which 
the signatures of Rava and Rav Aha bar Adda’ were signed. The 
one holding the document came before Rava, who said to him: 
This is my signature, but I never signed any document before Rav 
Aha bar Adda." Rava bound the holder of the document, i.e., he 
subjected him to physical coercion, and he admitted the forgery. 
Rava said to him: Granted, you were able to forge my signature, 
but how did you perform a forgery of Rav Aha bar Adda’s signa- 
ture, since his hands shake and as a result his signature is distinc- 
tive? The man said: I placed my hands on the rope of a narrow 
footbridge [amitzra],' and was thereby able to duplicate Rav Aha’s 
signature. And some say that the forgery was accomplished when 
the forger stood upon a wobbly water skin [azarnuka]! and wrote 
the signature. 


NOTES 
..before Rav Aha bar Adda, etc. — XIX 297 map Yma 


Bound the purchaser — 793: The Ramah understands from 
here that when a court suspects forgery in a document, a judge 
is permitted to subject the suspect to physical coercion to induce 
him to confess. Others explain that Abaye did not actually physi- 
cally harm the suspect, as there was no proof of wrongdoing to 
justify physical punishment, but only threatened to do so, and it 
was the psychological pressure that induced him to admit the 
forgery (see Meiri). 


Bound him, and he admitted — »tit1 7»ND3: One of the precau- 
tions taken when writing or examining a document is that the 
narrow letters vav and zayin should not appear as if they are 
squeezed in, as in such a case there is a suspicion that they were 
added after the document was signed. Likewise, they should also 
not be spaced too broadly, as in that case there is a suspicion 
that a wider letter, such as het or heh, was partially erased and 
reduced to the vav or zayin. In general, a scribe should be careful 
to write the entire document in a uniform style and with uniform 
spacing, so as to avoid the possibility of subsequent forgery. 
Consequently, witnesses should not sign a document in which 
these precautions were not taken, and a judge should not allow 


HALAKHA 


D1: eae explain that Rava meant to say that he regarded 
Rav Aha bar Adda as his superior and would never have placed 
his signature on a document before that of Rav Aha bar Adda 
(Ramah; Meiri). 


he use of such a document without careful clarification. It is 
permitted to exert pressure, even physical force, on one who 
produces a document that appears to have been forged. Some 
say that if the defendant does not claim that the document is 
orged, the document is not subjected to the aforementioned 
scrutiny. The Ramah comments that if the defendant is not pres- 
ent, e.g., in the case of a debt being collected from an heir or a 
hird party, all possible suspicions of forgery are raised in favor 
of the party from whom collection is sought (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 27:12; Shulhan Arukh, Hoshen 
Mishpat 42:3). 


BACKGROUND 


Erased the roof and the foot of the beit - aya) apna 
PYD IT: 


The letter beit made to look like vav through partial erasure 


PERSONALITIES 

Rav Aha bar Adda - 87 32 xm 27: Rav Aha bar Adda, a 
second- and third-generation Babylonian amora, appar- 
ently lived early enough to study under the great amora 
Rav, as he transmits statements in the latter's name, 
although it appears that he was mainly a student of Rav’s 
disciples, Rav Hamnuna and Rav Yehuda. It seems that 
e lived for a time in Eretz Yisrael, and upon his return to 
Babylonia he transmitted several statements he had heard 
rom the Sages of Eretz Yisrael. Rav Aha bar Adda lived a 
very long life, and was still active in the time of the great 
ourth-generation amora, Rava. His son, Rav Pappa, is also 
mentioned in the Talmud. 


LANGUAGE 

Narrow footbridge [mitzra] — xtra: The literal meaning 
of this term is narrow passage, but was used in practice 
to denote a particular type of bridge, as follows: Some- 
times, to enable passage over a stream, instead of a proper 
bridge, two ropes would be fastened on either side of the 
waterway and suspended over it. A person would walk 
on one of the ropes while grasping the other as a sort of 
railing. This rope would naturally shake and sway when 
people were on it. 


Water skin [zarnuka] — xp: Possibly related to the 
Arabic (893) 3, zurnūq, meaning a water channel or stream. 
In the Sages’ parlance it refers to a water skin, which func- 
tioned as a canteen for transporting water. 
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NOTES 

And a receipt for a woman, etc. - meng qv 
"yo: The receipt is for the benefit of the husband, as 
it exempts him from further payment of the marriage 
contract, and the guiding principle is that one can act 
in a person's interest in his absence. By contrast, having 
the receipt written before the husband is ready to pay 
the woman the value of her marriage contract is det- 
rimental for the wife for the same reason, and for this 
reason her request or consent is required in order for it 
to be written. Thereafter she will have to be careful not 
to lose the receipt so that it not fall into the possession 
of the husband, who would then be able to use it to 
claim that he had already paid the marriage contract. 


Perek X 
Daf167 Amud b 


NOTES 


A scribe may write a promissory note for a debtor - 
mdb ‘Www pania: At times, a prospective debtor might 
desire to have a promissory note prepared in advance, 
so that he will be able to borrow money from the pro- 
spective creditor as soon as he meets him, without 
delay. The early commentaries note that in tractate 

Bava Metzia (13a) the Gemara clarifies that the writing 

of promissory notes in advance is permitted only when 

the note contains a clause indicating an immediate 

lien on the debtor's property, regardless of the actual 

date of the loan. 
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MI S H N A A scribe may write a bill of divorce for a man" 


who requests one, even if his wife is not with 


him to give her consent when he presents his request, as there is no 
possibility that he will misuse the document. And a scribe may write 
a receipt for a woman™ upon her request, attesting to the payment 


of her marriage contract, even if her husband is not with her to give 
his consent. This is true provided that the scribe recognizes the par- 
ties requesting the document, to prevent misrepresentation. And for 
both documents, the husband gives the scribe his wages." 


A scribe may write a bill of divorce for a man, etc. - v3 pania 
^D) word: If a man requests a bill of divorce, one may be written 
for him even if his wife is not present, provided that the witnesses 
who sign the bill of divorce know that the names therein are the 
correct names of the one requesting the bill of divorce and his wife. 
The Rema adds, citing the Tur, that there are some who require that 
the scribe also know that the names in the bill of divorce are cor- 
rect (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 24:1 and Sefer 
Nashim, Hilkhot Geirushin 2:3; Shulhan Arukh, Even HaEzer 120:3). 


And a receipt for a woman, etc. - ^3) mor aaiwm: A receipt 
may be written on a woman's behalf stating that she has received 
the payment of her marriage contract, even if her husband is not 
present with her, as such a document benefits the husband, and 


px 19 by ax b> wwe pania 
ww mba pam pry jay myn 
apy nia aba say ab waw 


HALAKHA 


one can act in another's interest in his absence. It is noted in Helkat 
Mehokek that this is the halakha provided that the scribe knows 
both the woman and her husband (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 24:1-2; Shulhan Arukh, Even HaEzer noa). 


The husband gives his wages - %9% pni) yam: When a receipt 
of payment of a marriage contract is written for a woman, the 
husband pays the scribe for his work. If the reason she requests 
the receipt is that she lost her marriage contract, it is she who must 
pay his wages (see Beit Shmuel). With regard to a bill of divorce, 
it is the woman who pays the scribe's wages, in accordance with 
the conclusion in the Gemara (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 24:1 and Sefer Nashim, Hilkhot Geirushin 2:3; Shulhan 
Arukh, Even HaEzer 110:1, 120:3). 


A scribe may write a promissory note for a debtor™ who requests one, 
even if the creditor is not with him when he requests the document, 
but a scribe may not write a promissory note for a creditor who 
requests it unless the debtor is with him and consents. And it is the 


debtor who gives the scribe his wages. 


PRU 9 by ae aaiah ww pants 
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A scribe may write a bill of sale for a seller" of a field who requests 
one even if the purchaser is not with him when he presents his 
request, but a scribe may not write a bill of sale for a purchaser who 
requests it unless the seller is with him and consents. And it is the 


purchaser who gives the scribe his wages." 


A scribe may write a promissory note for a debtor, etc. - pania 
13) aby www: A scribe may write a promissory note for a debtor 
who requests one, even if the creditor recorded in the document 
is not present, provided that the identity of the debtor making 
the request is established. The identity of the creditor need not 
be established (Sma). This applies only when the document con- 
tains a clause indicating that the debtor's real estate is liened to 
the creditor immediately, irrespective of the date when the loan 
actually takes place (Rema; see Shakh). If the document does not 
contain such a clause, the document may not be written at the 
debtor's request, even if the creditor is present, and even if the 
transfer of the loaned money is witnessed, unless the document 
is immediately handed over to the creditor or to someone else 
acting on his behalf (Sma, citing Nimmukei Yosef). This is because 
a promissory note whose specification of the date on which the 
loan is given predates that of the actual loan is not valid, and it is 
prohibited for a creditor to possess the document before the loan 
is granted. If the creditor explicitly protests, the document may not 
be written (Rema, citing Rashba). 

A scribe may not write a promissory note at the request of 
a creditor without the consent of the debtor. Even if a creditor 
requests that a document be written and then entrusted to the 
court or witnesses for safekeeping until the debtor authorizes its 
transfer to the creditor, the request may not be honored. All this 
reflects the conclusion of the Gemara in Bava Metzia 13a (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 23:5; Shulhan Arukh, Hoshen 
Mishpat 39:13, and see 49:2). 


BAVA BATRA ` PEREK X ` 167B : 30) 91 p9 


HALAKHA 


A scribe may write a bill of sale for a seller, etc. - www pania 
^D 332b: A scribe may write a bill of sale for one who is selling a 
field even if the purchaser is not present. Some say that this is the 
halakha only if the seller states that he has already received the 
money for the sale (Ri Migash). The scribe may write the bill of sale 
only if the sale takes place through an act of acquisition immedi- 
ately by means of a third party, in the presence of the court, or if 
the seller states that such acquisition has already taken place. The 
reason is that if the sale will take place at a later date, the purchaser, 
holding an antedated document, would have an unfair advantage 
over others who lay claim to the property. The scribe may write 
the bill only if the witnesses who sign it know that the recorded 
names of the seller and purchaser correspond to their true names 
(see Sma). A scribe may not write a bill of sale at the request of 
the purchaser without the consent of the seller. The Ramban rules 
that even if witnesses testify that a sale has taken place, a scribe 
may not write a bill of sale at the purchaser's request, because it 
is not automatically assumed that the seller desires that the sale 
be recorded in writing (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 23:1; Shulhan Arukh, Hoshen Mishpat 238:1, 3). 


And it is the purchaser who gives the wages — 13 mi3 npibm: 
The expenses involved in writing a bill of sale are borne by the 
purchaser, even if the seller is anxious to sell the property, in 
accordance with the conclusion of the Gemara (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:2 and Sefer Kinyan, Hilkhot 
Mekhira 302; Shulhan Arukh, Hoshen Mishpat 238:2). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NON PREN PIVK IY pani px 
BY NA NNT ow nym 


reas YEP] THD TY pania prs 
py ya bapam op nym 


meyn boy parva py pania px 
Dw ow nyt Kby prima 
bons 12 yaw yar ew pani 
mb Dw pants onw> nix 

snyyd md inyyd 


sors P KPY tabay oe 193 
von KPY taba 37 wore TP N 
AWI NNT DW) DIA WRI OW 


SY) KAT 12 KIX 11) XV. TI 
ATMA MAN DIN NIPT WB NNT 
WNI ow AT? KYD A 
TONT DU KY TNT OW PN -033 

aNd WNT OW px -aiwa 


roars bonne xing ana eds wary 
OTT many) = 


Ascribe may not write documents of betrothal and documents 

of marriage"® except with the consent of both parties, the 
groom and the bride. And it is the groom who gives the scribe 
his wages." 


A scribe may not write contracts for sharecroppers and con- 
tractors’ except with the consent of both parties, i.e., the 
sharecropper or contractor and the one who hires him. And 
it is the sharecropper or contractor who gives the scribe his 
wages. 


A scribe may not write documents testifying to arbitration 
agreements or any other court enactment” except with the 
consent of both parties to the litigation. And both parties give 
the scribe his wages. Rabban Shimon ben Gamliel says: The 
scribe writes two documents for the two parties, one for this 
one by himself, and one for that one by himself. 


G E M ARA What is meant by: Provided that the 


scribe recognizes the parties requesting 
the document? Rav Yehuda says that Rav says: It means pro- 
vided that he recognizes the man’s name in the case of the bill 
of divorce and the woman’s name in the case of the receipt. 


The Gemara relates: Rav Safra’ and Rav Aha bar Huna and Rav 
Huna bar Hinnana were sitting, and Abaye’ was sitting near 
them. And as they were sitting, they raised a dilemma: Did 
Rav mean that with regard to the man’s name in the case of 
bill of divorce bill, yes, it must be known to the scribe, but 
the woman’s name need not be known to the scribe? And did 
he mean that with regard to the woman’s name in the case of 
the receipt, yes, it must be known to the scribe, but the man’s 
name need not be known to the scribe? 


But if so, let there be a concern that perhaps the man who made 
the request writes the bill of divorce and intends to go and 
give it to the wife of another man with the same name. 


NOTES 


Sharecroppers and contractors — map) mip: A share- 
cropping arrangement is an agreement between a landowner 
and an individual who undertakes to work his field in exchange 
for a percentage of the crops. A contractor is one who pays a 
set amount to the landowner for the right to work the field and 
keep all of the crops for himself. Since the contract between 
these workers and the landowner obligates both of them, both 
parties must give their consent in order for the document to 
be written (Ri Migash). 


Rav Safra - x99 31: Rav Safra was a third- and fourth-gener- 
ation amora in Babylonia. The Talmud records that Rav Safra 
discussed halakhic matters as a student and colleague with 
the greatest Sages of the third generation of amora’im, such as 
Rabba and Rav Yosef, and he continued to teach in the time of 
their students, Abaye and Rava. Apparently Rav Safra was a mer- 
chant and visited Eretz Yisrael, where he interacted with Sages 
such as Rabbi Abba and Rabbi Abbahu. His primarily expertise 
was in the area of halakha, and he did not devote himself to 
the study of aggada or Bible. Rav Safra was also renowned for 
his exemplary character, particularly his desire to entirely avoid 
falsehood. Because he was an itinerant merchant, he never 
established his own yeshiva and was not a constant presence 
in the study hall. Therefore some Sages maintained that he did 
not have the status of one whom the halakha requires that all 
must mourn his passing. 


PERSONALITIES 


Or any other court enactment - pt ma nwyn bor The com- 
mentaries explain, based on the Gemara elsewhere (Bava 
Metzia 16b), that this is referring to documents with which the 
court allows a creditor to seize the property of a defaulting 
debtor [adrakhta], or documents with which the court vouches 
for the creditor's right to occupy the property he collected for 
the debt [haltata], or other documents of a similar nature. The 
reason consent of both parties is required is that there is a 
concern that the debtor might have paid off his debt after the 
court instructed that the document be written, and the adra- 
khta would thereby enable the creditor to seize his property 
unjustly (Ramah). 


Abaye - 3: One of the outstanding Sages of the Talmud, 
Abaye was a fourth-generation Babylonian amora. Abaye was 
orphaned at the time of his birth and raised by his paternal 
uncle, Rabba. Some say that his real name was Nahmani or Kelil, 
and that Abaye was a nickname. 

Abaye was the primary student of Rabba and of Rav Yosef. 
After Rav Yosef's death, Abaye succeeded him as the head of 
the yeshiva in Pumbedita. In addition to Abaye’s prominence 
as a Torah scholar, he was known for his righteousness and his 
acts of kindness. 

Abaye's exchanges and halakhic arguments with his uncle 
and, even more so, with Rav Yosef, can be found throughout 
the Talmud. His disputes with his colleague Rava are especially 
significant. These disputes, known as the discussions of Abaye 
and Rava, are examples of profound and edifying disputes and 
are among the foundations of the Babylonian Talmud. In these 
disputes, with six exceptions, the halakhais ruled in accordance 
with the opinion of Rava. 


HALAKHA 


Documents of betrothal and marriage - porvx Ww 
pew: A scribe may not write a document of betrothal 
without the bride's consent. If a scribe did so, and it is used to 
effect the betrothal, it is uncertain if the woman is betrothed 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 23:2 and 
Sefer Nashim, Hilkhot Ishut 3:4; Shulhan Arukh, Even HaEzer 
32:1, and see Helkat Mehokek and Beit Shmuel there, and see 
51:1, and in the comment of Rema). 


And it is the groom who gives the wages - %2% ini NN: 
The expenses involved in writing a document that records 
the amounts the groom and bride or their parents undertake 
to bring to the marriage are borne by the groom, even if he is 
a Torah scholar (Beit Shmuel), in accordance with the conclu- 
sion of the Gemara. If a copy of the document is written up 
for each of the two parties, each party pays the scribe for his 
copy (Shulhan Arukh, Even HaEzer 51:1, and in the comment 
of Rema). 


Contracts for sharecroppers and contractors — NDN Www 
mbap: A scribe may not write a contract for a sharecrop- 
ping agreement without the consent of both the landowner 
and the sharecropper, since a written document binds both 
sides and prevents them from reneging on their agreements. 
The expenses involved in writing the contract are borne 
by the sharecropper, even if he will receive no payment in 
the current year, in accordance with the conclusion of the 
Gemara (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
23:1; Shulhan Arukh, Hoshen Mishpat 320:2, and in the com- 
ment of Rema, and see Sma there). 


BACKGROUND 

Betrothal and marriage — piw powy: There is a two- 
stage process through which a man and a woman become 
husband and wife. Betrothal is the first stage of the marriage 
process. The bond created by betrothal is so strong that a 
betrothed woman must be divorced before she can marry 
another man. Similarly, intercourse with other men is con- 
sidered adulterous and is punishable by death. Nevertheless, 
a betrothed couple may not yet live together as husband 
and wife, and most of the couple's mutual obligations do 
not yet apply. 

Marriage is effected by the bride and groom coming 
under the bridal canopy together, symbolizing their union. 
This immediately confers the privileges and the responsi- 
bilities associated with marriage upon the newlywed couple, 
including all of the monetary rights and obligations applying 
o married couples. After marriage, if one spouse dies, all the 
halakhot of mourning for a close blood relative apply to the 
surviving spouse. If the wife of a priest dies, it is permitted for 
him to become ritually impure to bury her. Today, betrothal 
and marriage are performed in a single ceremony, but in the 
almudic period there was usually a yearlong gap between 
he two stages. 
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And similarly, in the case of the receipt let there be a concern that 
there will be times when the woman writes the receipt and intends 
to give it to a man who is not her husband, whose wife shares 
her name. 


Abaye said to them: You are not understanding Rav’s statement 
correctly. This is what Rav says: The man’s name in the case of the 
bill of divorce must be known to the scribe, and the same is true 
of the woman’s name, which must also be known to the scribe. And 
the woman’s name in the case of the receipt must be known to the 
scribe, and the same is true of the man’s name, which must also be 
known to the scribe. 


They continued their line of questioning: And even if both names 
are known to the scribe, let there be a concern for the possibility 
of two men with the same name, such as two men named Yosef ben 
Shimon, who live in one city" and whose wives share the same 
name as well, and perhaps the man who made the request will write 
the bill of divorce and intend to go and give it to the wife of the 
other man who bears the same name as him. Rav Aha bar Huna 
said to them in reply that this is what Rav says: If there are two 
men named Yosef ben Shimon who live in one city and are married 
to women who share the same name, they may divorce their wives 
only in the presence of one another. 


They continued to ask: But even if the scribe knows the man’s name 
and the name of the man’s wife, let there be a concern that perhaps 
someone will go to another city and establish a false name for 
himself as Yosef ben Shimon, and he will write the bill of divorce 
and give it to the wife of the other man, whose name really is Yosef 
ben Shimon. 


Rav Huna bar Hinnana said to them that this is what Rav says: 
With regard to anyone whose name has been established in a city 
for thirty days," there is no concern harbored about him that his 
name is false. It is assumed that this is his true name. 


They continued to ask: What ifhis name has not been established 
for thirty days? How can a newcomer in a town have a bill of divorce 
drawn up for him? Abaye said: It is sufficient that people call him 
by the name he claims for himself and he responds" to that call. Rav 
Zevid said: A liar is careful about upholding his lies, and just 
because he responds to being called by a particular name does not 
prove he is telling the truth. A newcomer would therefore have to 
wait thirty days before requesting that a scribe write him a bill of 
divorce. 


HALAKHA 


Two people with the same name, such as Yosef ben Shimon, 
who live in one city — NN Ya DYTI piya ja ADI nW: If two 

men with identical names live in the same city, and they are mar- 
ried to women with identical names, neither couple may divorce 

unless the other couple is present. The concern is that one of the 

husbands may fraudulently write a divorce document for the other 
man’s wife. Even if one of the two wives has a bill of divorce in her 
possession, it is not considered proof of divorce unless she proves 

that her husband divorced her in the presence of the other couple 

of the same name or produces witnesses who saw her receive the 

document from her own husband (Rema). The Rema adds that 
there are some who say that even if the names of the wives are 

not identical, if the names of the husbands are identical, the scribe 

should include a unique identifying feature of the divorcing man, 
such as if he is a priest, or a nickname. The custom of giving a bill 

of divorce in public developed out of a concern that there might 
be another couple in town with the same names as the divorcing 

couple (Rambam Sefer Nashim, Hilkhot Geirushin 2:3; Shulhan Arukh, 
Even HaEzer 120:3 and 136:1, and in the comment of Rema). 
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Anyone whose name has been established in a city for thirty 
days - Dĵ’ Dyw vya inv pnw bs: If one’s name has been 
established in a city for thirty days, that name may be used in writ- 
ing a bill of divorce or any other document for him. At that point 
there is longer any concern that he has assumed a false name in 
order to engage in fraudulent behavior (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 24:4; Shulhan Arukh, Hoshen Mishpat 49:3 
and Even HaEzer 136:1, and in the comment of Rema). 


That people call him and he responds - 1331 mb yp: In the case 
of one who arrives in a location and calls himself by a particular 
name, and a document is written in that name that obligates 
him financially, and he later claims that it is, in fact, not his real 
name and the document should not obligate him financially, if he 
answers to this name when he is called it is assumed that it is his 
real name, even if he has not been settled in the town for thirty 
days (Shulhan Arukh, Hoshen Mishpat 49:4). 
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§ There was a certain receipt of payment of a marriage contract 
upon which Rav Yirmeya bar Abba was signed as a witness. That 
woman, whose name matched the name on the receipt, came 
before Rav Yirmeya, seeking to collect payment of her marriage 
contract. Rav Yirmeya recognized her name, but not her appear- 
ance. The woman said to him: It was not I whose name was on 
the receipt that you signed, but another woman with the same 
name; I have not collected payment of my marriage contract. Rav 
Yirmeya said: I, too, said to the other witnesses signed on the 
document: The woman for whom we signed the receipt is not she. 
But they said to me: It is in fact the same woman, but she has 
aged and her voice has matured and changed, and that is why 
you do not recognize her. 


Abaye said that although the Sages said: 


Once one has stated his testimony he may not then state a revi- 
sion, this case of Rav Yirmeya is an exception, and he can retract 
his initial statement in which he supported the woman's claim. 
The reason is that it is not the manner of a Torah scholar to be 
careful" about identifying women, for reasons of modesty. 


The Gemara relates: There was a certain receipt of payment for 
a marriage contract upon which Rav Yirmeya bar Abba was 
signed. A woman whose name appeared on the receipt, who was 
seeking to collect payment of her marriage contract, said to him: 
It was not I, but another woman with the same name, who had 
this receipt written. He said to her: But it was you, and you are 
lying now. Abaye said: Although I said that it is not the manner 
of a Torah scholar to be careful about identifying women, once 
he is careful about such an identification and states positively that 
he recognizes a particular woman, he is careful." 


Abaye said: A Torah scholar who goes to betroth a woman 
should take an ignoramus with him to establish a positive 
identity of the woman, lest people exchange another woman 
for her when given to him for marriage, taking advantage of his 
innocence. 


§ The mishna teaches that the husband gives the scribe’s wages 
for writing a bill of divorce. The Gemara asks: What is the reason 
for this? The Gemara answers: As the verse states: “When aman 
takes a wife and marries her, and it comes to pass, if she finds no 
favor in his eyes, because he has found some unseemly matter in 
her, he shall write her a scroll of severance and give it in her hand” 
(Deuteronomy 24:1). It is therefore the husband's responsibility 
to have the bill of divorce written. The Gemara adds: But today, 
the reason that we do not do so, but instead have the woman 
pay the scribe, is that the Sages placed the burden upon the 
woman," so that the husband should not delay the divorce by 
refusing to pay the scribe. 


The mishna teaches: A scribe may write a promissory note for a 
debtor who requests one, even if the creditor is not with him, 
and it is the debtor who gives the scribe his wages. The Gemara 
asks: Isn't it obvious that the debtor pays the wages? After all, he 
is the beneficiary of the loan. The Gemara answers: No, it is neces- 
sary for the mishna to state this, as there are times when the loan 
is beneficial to the creditor as well, as in a case of a joint venture, 
where the creditor receives a share of the profits engendered by 
the money provided to the borrower (see Bava Metzia 104a). 


NOTES 


It is not the manner of a Torah scholar to be careful — xay 
pray TPN wd java: The commentaries discuss the limits 
of this statement, but the most likely explanation is that of the 
Rashbam. He understands the Gemara to be referring specifi- 
cally to the identification of women, as for reasons of modesty 
itis not usual for Torah scholars to gaze at women to familiarize 
themselves with their appearance. Therefore, if a Torah scholar 
changes his mind with regard to the identification of a woman, 
it is not considered to be a retraction of testimony. The Ba'al 
HaMaor in tractate Rosh HaShana generalizes this principle, 
and states that whenever a situation arises in which a witness's 
testimony was based on a readily understandable mistake, it 
may be retracted. 


Once he is careful, he is careful - 73 p17 P3: Just as a Torah 
scholar is deemed credible to say that he was not careful in 
identifying a woman, so too, he is he deemed credible on 
other occasions to say that he in fact does recognize a specific 
woman (Rashbam). Josafot find the Rashbam’s interpretation 
difficult, and explain this line otherwise: If the Torah scholar 
claimed initially that he positively recognizes a specific woman, 
he is not allowed to retract this identification subsequently on 
the grounds that he is not careful in identifying women. The 
Piskei HaRid interprets the Gemara this way as well. 


HALAKHA 


It is not the manner of a Torah scholar to be careful - xay 
prad PPT wh java: If a Torah scholar wrote a receipt for 
a woman for payment of her marriage contract, he may later 
claim that he had mistaken her identity and that his intention 
was to write it for another woman, as it is not the manner for 
a Torah scholar to be careful about identifying women (see 
Helkat Mehokek), in accordance with the Gemara's description 
of the incident with Rav Yirmeya bar Abba. No other person 
can make a similar claim, as it is assumed that he was careful 
in establishing the identity of the woman before writing the 
document. Similarly, in any case where witnesses claim that 
they had made an understandable mistake in their testimony, 
they may retract it (Shulhan Arukh, Even HaEzer 1101, and in the 
comment of Rema, and Hoshen Mishpat 29:1, 49:1, and in the 
comment of Rema). 


The Sages placed the burden upon the woman - Yw 
MWK I: Although the Torah places the obligation of writ- 
ing a bill of divorce on the husband, the Sages shifted the 
financial responsibility to the woman in order to avoid situa- 
tions where wives wait for their bills of divorce for long periods 
of time (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 24:2 
and Sefer Nashim, Hilkhot Geirushin 2:4; Shulhan Arukh, Even 
HaEzer 120:1). 
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HALAKHA 


Documents recording the claims - xnayv “Dw: 
A litigant is not required to present his claims in writing. 
In fact, a judge may not accept a claim submitted in 
writing but must instead hear the claims presented 
by the parties to the dispute themselves. These claims, 
presented orally, are then recorded. This record of the 
claims should not be made without the prior consent 
of both parties, and both of them contribute to the 
payment made to the scribe. The Rema writes that if 
both parties consent to allow the submission of claims 
in writing instead of in person, it is allowed, but they 
may not subsequently alter these claims with various 
excuses and explanations. This is all in accordance with 
the mishna and with the Gemara's explanation that the 
term: Documents of arbitration, is referring to docu- 
ments recording the claims of the litigants (Shulhan 
Arukh, Hoshen Mishpat 13:3; 14:2, and in the comment 
of Rema). 


This litigant chooses one judge and that litigant 
chooses one judge — amg 1 nia m IM 15 a m: 
If the two litigants in a case cannot agree on a court 
before which to bring their case, each litigant chooses a 
judge of his liking, and the two judges together choose 
a third judge; this system helps ensure a fair trial. The 
court must draw up a document of arbitration stating: 
So-and-so chose so-and-so to be a judge, and so-and- 
so chose so-and-so to be a judge. As long as the choice 
is not recorded in the document, either party may 
change his mind. Once the document is written they 
may no longer retract their choices, and for this reason 
the document may be written only with the consent 
of both parties. The expense of writing the document 
is shared by both parties. This is all in accordance with 
the mishna and the interpretation of Rav Yirmeya bar 
Abba that the term: Document of arbitration, is referring 
to this kind of document (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 24:1-2; Shulhan Arukh, Hoshen 
Mishpat 13:1-2). 


NOTES 


It is not amenable for me that your defense should 
be together with my defense - mariya b xm) xb 
mapaa: The early commentaries offer differing expla- 
nations of this claim. The Rashbam explains that the 
itigant wants each of the two parties to have a docu- 
ment listing only his own rights. Writing the documents 
in this manner will lead to a decrease in ill will between 
he parties, as each will not be constantly exposed 
o the record of the rights of the other. The Ramban 
explains that both documents would be identical, 
and the claim is that he does not want to be subject 
o the whims of the other in terms of having access 
o the document, or alternatively, of having to present 
he document to the other whenever he demands it. 
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The mishna teaches: A scribe may write a bill of sale for a seller of 
property who requests one, even if the purchaser is not with him 
when he presents his request, and it is the purchaser who provides the 
scribe’s wages. The Gemara asks: Isnt it obvious that the purchaser 
pays the wages? After all, he is the beneficiary of the sale. The Gemara 
answers: No, it is necessary for the mishna to state this, as sometimes 
the sale is beneficial to the seller as well, as in a case of one who sells 
a field because of its poor quality, as he is anxious to be rid of it. 


The mishna teaches: A scribe may not write documents of betrothal 
and documents of marriage except with the consent of both the 
groom and the bride, and it is the groom who provides the scribe’s 
wages. The Gemara asks: Isn’t it obvious that the groom pays the 
wages? After all, he is the one acquiring his betrothed. The Gemara 
answers: No, it is necessary for the mishna to state this, to teach us 
that it applies even when the groom is a Torah scholar, in which case 
it gives his father-in-law satisfaction to bring him into his family 
by having him marry his daughter. Even in such a case, where the 
bride’s family is a beneficiary, it is the groom who pays the wages. 


The mishna teaches: A scribe may not write contracts for share- 
croppers and contractors except with the consent of both parties, i.e., 
the sharecropper or contractor and the one who hires him, and it is 
the sharecropper or contractor who provides the scribe’s wages. The 
Gemara asks: Isn’t it obvious that the contractor pays the wages? After 
all, the contract details his rights to the field. The Gemara answers: 
No, it is necessary for the mishna to state this, as sometimes the deal 
is detrimental to the contractor, as in the case of a fallow field. It might 
have been thought that in this case the cost of the document is borne 
by the landowner. 


The mishna teaches: A scribe may not write documents testifying to 
arbitration or any other court enactment except with the consent of 
both parties to the litigation. The Gemara asks: What is meant by 
documents testifying to arbitration? Here in Babylonia the Sages 
interpreted it to mean documents recording the claims" of the two 
parties to the litigation. Rav Yirmeya bar Abba says: A document 
testifying to arbitration is one that records the procedure in which the 
composition of the court is chosen, as described in tractate Sanhedrin 
(23a), whereby this litigant chooses one judge and that litigant 
chooses one judge," and these two judges choose the third one. 


§ The mishna teaches that Rabban Shimon ben Gamliel says: The 
scribe writes two documents for the two parties, one for this one by 
himself and one for that one by himself. The Gemara analyzes the 
disagreement between Rabban Shimon ben Gamliel and the first 
tanna, who did not call for two separate documents: Shall we say that 
they disagree with regard to the principle that the court coerces 
people to prevent conduct characteristic of Sodom, i.e., selfish behav- 
ior? That is, the case is where one of the litigants does not want to 
contribute to the writing of a joint document, and insists that each 
litigant pay to have his own document written, which would entail an 
additional expenditure on the part of the other party. 


The dispute is then as follows: As one Sage, the first tanna, holds that 
the court coerces people to prevent this conduct, so the obstinate 
litigant is forced to pay his share of a joint document, and one Sage, 
Rabban Shimon ben Gamliel, holds that the court does not coerce 
people to prevent this conduct, and a litigant can insist upon paying 
only for a document of his own. 


The Gemara rejects this analysis: No, everyone in the mishna holds 
that the court coerces people to prevent conduct characteristic of 
Sodom, and here this is the reason for the ruling of Rabban Shimon 
ben Gamliel: It is because the litigant demanding separate documents 
is not making a pointless, selfish request at all, as he says to the other 
litigant: It is not amenable for me that your defense, i.e., the record 
of your claims, should be together with my defense," as you are to 
me like an ambushing lion, i.e., our interests are in conflict. 
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MI S HN A In the case of a debtor who repaid part of 

his debt" and with the agreement of the 
creditor deposited the promissory note with a third party serving 
as a trustee to ensure that the creditor would not collect the full 
amount, and the debtor said to the trustee: If I have not given 
you the balance from now until such and such a day, give the 
creditor his promissory note, thereby enabling him to collect the 
full amount stated on the note, if the stipulated time arrived and 
the debtor did not give the balance to the trustee, Rabbi Yosei 
says: The trustee should give the promissory note to the creditor, 
in accordance with the debtor's stipulation. Rabbi Yehuda says: 
The trustee should not give it, as the stipulation is void. 


G E M ARA With regard to what principle do Rabbi 

Yosei and Rabbi Yehuda disagree? Rabbi 
Yosei holds that a transaction with inconclusive consent 
[asmakhta]" effects acquisition. In this case, the debtor willingly 
undertook a penalty if he would not repay the remainder of the 
debt on time. Yet, he did not think that he would miss the deadline 
and be held accountable to pay that penalty. Rabbi Yosei holds 
that he is nevertheless bound by his word. And Rabbi Yehuda 
holds that an asmakhta does not effect acquisition, i.e., it is 
not binding. 


Rav Nahman says that Rabba bar Avuh says that Rav says: The 
halakha is in accordance with the opinion of Rabbi Yosei. When 
questioners came before Rabbi Ami, inquiring of him what the 
halakha is in this matter, he said to them: But since it is the case 
that Rabbi Yohanan taught us a first time and a second time, i.e., 
repeatedly, that the halakha is in accordance with the opinion of 
Rabbi Yosei, what can I do to contradict his words? 


The Gemara concludes: But in fact the halakha is not in accor- 
dance with the opinion of Rabbi Yosei, i.e., an asmakhta is not 


binding. 


NOTES 


A transaction with inconclusive consent [asmakhta] - 
xaX: An asmakhta is an obligation that one undertakes 
that is dependent upon some future development. Usually it 
is referring to a situation in which the one undertaking the 
obligation does so under the assumption that the conditions 
that will cause the obligation to take effect will never material- 
ize. The clarification of the halakhot of asmakhta, as well as 
the difference between an asmakhta and any other condition 
stipulated in the course of a transaction, is the subject of much 
discussion among the commentaries. 

Rav Se’adya Gaon maintains that in order to qualify as an 
asmakhta, the obligation undertaken must be disproportion- 
ate to whatever inconvenience or loss might be caused by 
the specified condition. He also maintains that a condition is 
considered an asmakhta if the specified condition is completely 
beyond the control of the one obligating himself. These posi- 
tions are also adopted by Rabbeinu Tam in Sefer HaYashar. 

The Rif, Rabbeinu Hananel, and others hold that any 


obligation voluntarily undertaken by a party to an agreemen 
is an asmakhta unless it is initiated by the beneficiary of tha 
obligation; however, there are certain exceptions. The Ramah 
distinguishes between different formulations of a statemen 
accepting an obligation. When the self-obligating party states: 
If such and such occurs, | obligate myself, it is an asmakhta, bu 
if he states: | obligate myself on the condition that such and 
such occurs, or: The obligation is binding as of this moment, i 
is not an asmakhta. 

The Ritva, citing his teachers Ra'ah and Rashba, concludes 
as follows: For an asmakhta to be not binding, the proposed 
penalty must be exaggerated, the self-obligating party must 
not want the event to occur that will cause the obligation to 
take effect, and the event that will cause the obligation to 
take effect is one that is partially under the control of the self- 
obligating party. If the event is completely under the control 
of the self-obligating party or is not at all under his control, it 
iS not considered an asmakhta (see Rabbeinu Yona and Ran). 


HALAKHA 

A debtor who repaid part of his debt, etc. - nypa yaw 
nayian: In the case of a debtor who repaid part of his debt 
and then deposited the promissory note with a third party 
serving as a trustee, saying to the trustee: If | do not give you 
the balance by a certain day give the note to the creditor, 
then even if the payment is not made by the stipulated date, 
the trustee should not give the document to the creditor, as 
this agreement is considered a transaction with inconclusive 
consent [asmakhta], which is null and void. If at the time of 
stating the agreement the parties performed an act of acqui- 
sition in the presence of a distinguished court formalizing 
this arrangement, such a stipulation is binding if the debtor 
transfers the relevant documents to the court. All this does 
not apply if the stipulated condition was not met because 
of some event beyond the control of the obligated party, 
such as unexpected illness or travel irregularities. This is in 
accordance with the conclusion of the Gemara in Nedarim 
27b (Rambam Sefer Kinyan, Hilkhot Mekhira 11:5; Shulhan 
Arukh, Hoshen Mishpat 55:1, 207:12). 
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MI S HNA In the case of a creditor whose promissory 


note has become erased, he should pro- 
duce witnesses who remember the details of the document to 
testify about it. And they come before the court, and they ratify 
his promissory note for him, stating: The promissory note of 
so-and-so was erased, and it stated that a loan for such and such 
an amount took place on such and such a date, 


and so-and-so and so-and-so were its witnesses. The ratification 
document is signed, and it may be used as a replacement for the 
erased document. 


GEMARA The Sages taught (Tosefta, Bava Metzia 
1:16): What is the text of the ratification 
document of an erased document? The court writes as follows: We, 
so-and-so and so-and-so and so-and-so, were sitting as three 
judges, and so-and-so, son of so-and-so, produced an erased docu- 
ment before us, which was written on such and such a date, and 
so-and-so and so-and-so were its witnesses. And if it is written 
in this ratification document also: We engaged in the investigation 
of the testimony of the witnesses and their testimony has been 
found to be congruent, the creditor can collect his debt on the basis 
ofthis ratification document, and he does not need to bring further 
proof. But if this formula is not written, the creditor needs to bring 
further proof of the loan in order to collect it. 


The baraita continues with its discussion of damaged documents: 
If a promissory note was torn intentionally it is not valid, but if 
it became torn accidentally it is valid. In a case where it was erased" 
or smudged, if its imprint is recognizable, i.e., if the words are 
still legible, though barely, it is valid. 


The Gemara seeks to clarify the terms in the second part of the 
baraita: What are the circumstances, i.e., what are the defining 
characteristics, of a document that was torn, and what are the 
circumstances ofa document that became torn? Rav Yehuda says: 
A document that was torn means that it had a tear created by the 
court, because they wished to render it not valid due to payment of 
the loan or some other circumstance. A document that became 
torn means it had a tear that was not created by the court. 


The Gemara seeks further clarification: What are the circumstances, 
i.e., what are the signs, of a document that had a tear created by 
the court? Rav Yehuda says: The document has a tear that ruins the 
place of the witnesses’ signatures and the place of the date and 
the place of the essential part of a document. Abaye says: It has a 
tear that goes both lengthwise and widthwise. 


HALAKHA 


Torn, erased — pM 72: Ifa document comes before the court 
and it is torn in the manner that a document is usually torn by a 


he date, and the essential part of the document, or if it is torn 
engthwise and widthwise, the document is not valid. If it is 
clear that it was cut by means of a knife, which indicates that it 
was most likely torn deliberately (Sma), even if it is not torn in 
he manner described above, it is also not valid. If it is torn into 
wo pieces is all the more so not valid. If there are witnesses 
hat the document was torn inadvertently, it is treated like a 
document that has become erased (Rema). If the document is 
orn along its fold, it is valid, as the tear is attributed to normal 
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court, namely, it is torn in the place of the witnesses’ signatures, 


wear and tear (Sma; see Shakh). If the writing on the document 
is erased or smudged, than provided its imprint is recognizable 
it is still valid. If the document is partially disintegrated or is 
punctured with many holes it is valid. The Rema, citing the Rosh 
and Teshuvot Maimoniyyot, rules that if a document has been 
partially devoured by moths or mice at the top, then as long as 
the names of the debtor and creditor and the main details of the 
document at the end can still be read it is valid (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:14, and see Sefer Nashim, 
Hilkhot Geirushin 415-17; Shulhan Arukh, Hoshen Mishpat 52:1, 
and see Even HaEzer 125:20-21). 
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Q The Gemara relates: There was once a certain group of Arabs who 
came to Pumbedita and who would rob people’s land and force 
the victims to surrender the deeds to their property to prevent sub- 
sequent legal action. The owners of land who had not yet had fallen 
victim to these Arabs came before Abaye and said to him: Let the 
Master look at our deeds to our property and let the Master write 
us another deed for it, so that if one of the deeds is robbed we will 
have the other one in our possession. 


Abaye said to them: What can I do for you? I cannot comply with 
your request, as Rav Safra says: One may not write two deeds of 
ownership for one field, lest the owner of that land repossess prop- 
erty once and then go back and repossess it once again. Generally, 
whenever real estate is sold there is a guarantee given to the pur- 
chaser in the event that the land is repossessed by the seller’s creditor 
or by someone else who proves that the land rightfully belongs to 
him. If the seller of the repossessed land has no money to honor the 
guarantee, the purchaser can repossess property from others who 
had purchased property from the same seller subsequent to the 
sale of the repossessed land. In order to do so, he would have to 
produce the bill of sale proving that he had purchased the repos- 
sessed property. Ifhe has two such deeds, he would be able to collect 
payment twice. To eliminate this possibility, duplicate property 
deeds are not written. 


The landowners kept badgering Abaye to write the duplicate docu- 
ments, until, in order to be rid of them, he said to his scribe: Go 
write the document for them, but first write on paper and then erase 
it, and then write the desired document over the erased text, so that 
the text of the document will be written over an erasure," and the 
signatures of its witnesses will be ona part of the paper where the 
writing had not been erased, a situation in which the document is 
not valid. 


Rav Aha bar Minyumi said to Abaye: But perhaps the first 
writing on the paper was not erased thoroughly, so its imprint is 
recognizable," and it is taught in the baraita that in a case where 
the writing on a document was erased or smudged, if its imprint 
is recognizable, the document is valid. Abaye said to him: Did I 
say that he should write a proper document and then erase it? I said, 
i.e., I intended, that he should merely write letters of the alphabet 
[alef beit], not actual words. 


§ The Sages taught in a baraita: In a case where one came to court 
and said: My promissory note was lost," even if witnesses said: 
We wrote and signed such a promissory note and gave it to this 
man, the court may not write anew document for him. The Gemara 
asks: In what case is this statement said? In the case of documents 
detailing loans. But in a case of deeds of buying and selling land," 
the court may write a replacement document, excluding the stan- 
dard guarantee that was in the first document, which states that if 
the field is repossessed the seller will compensate the purchaser for 
his loss. 


Over an erasure, etc. -= 131 ppan by: This document would 
not be valid, but the landowners would not realize this, so they 
would cease harassing Abaye (Rashbam). Rabbeinu Gershom 

eor HaGola writes that Abaye did not intend to deceive the 
andowners, and that the document he gave them was sufficient 
o prove their ownership of the land. Nevertheless, it would be 
insufficient proof of ownership for the purpose of repossessing 
other people's property in the event the land was repossessed as 


payment for a debt. 


Perhaps its imprint is recognizable — 133 saw) xan: Rav Aha 
bar Minyumi thought that Abaye had instructed his scribe to write 
out a bill of sale, then erase it, and then rewrite it over the erasure. 
Rav Aha bar Minyumi was concerned that the imprint of the first 


NOTES 
document would not be erased thoroughly and would still be 
recognizable if the holder of the document would erase the upper 
layer of writing (Rashbam). 


My promissory note was lost — ‘in Ww Tak: The case is one 
where the creditor does not have witnesses that saw the docu- 
ment destroyed (Rashbam). The reason a replacement document 
may not be written is that there is a concern that the document is 
not actually lost, or that it is lost now and will be found later; in such 
cases a replacement document would enable double collection of 
a loan. The case differs from the case in the mishna, in which the 
erased document is shown in court, or there are witnesses who 
saw it being erased, so that the possibility of the creditor possess- 
ing two documents is eliminated. 


HALAKHA 

My promissory note was lost -= *3in Ww 12X: If a 
creditor lost his promissory note and appears before 
a court to request a replacement document, the cour 
may not write one for him, even if he produces the 
witnesses signed on the lost document to testify tha 
they had signed it and transferred it to him, and even i 
the date for repayment of the loan has not yet arrived. 
Even if witnesses testify that they saw the documen 
get lost, the court may not write a replacement docu- 
ment for him, lest the original be found one day and 
be used for collection. Only if witnesses testify tha 
they saw the document destroyed may the court write 
a replacement. If the document had been entrusted to 
a third party and that third party lost it, the court may 
write a replacement, as there is no concern that it may 
be found one day by the creditor. The Rema, citing 
the Maharik, rules that if one left his documents in a 
city that was conquered in war, the court may write a 
replacement, as it is assumed that the original docu- 
mentis not retrievable (Rambam Sefer Nashim, Hilkhot 
Geirushin 4:11; Shulhan Arukh, Even HaEzer 41:3-4). 


Deeds of buying and selling land - 2an np ww: 
f one appears before a court and claims to have lost a 
bill of sale for land, and he produces the witnesses of 
he original document to support his claim, the court 
may write a replacement document for him, but the 
ollowing clause must be added: This document may 
not be used for collection, neither from sold property 
nor from unsold property, and we have written it only 
o prove that such and such a field belongs to so- 
and-so to prevent the seller or his heirs from denying 
he sale and repossessing the field from him. This is 
in accordance with the baraita and Rav Nahman’s 
interpretation (169b). Some say that the date in the 
replacement document should be the date of the 
original sale, as if the later date is written there is a con- 
cern that perhaps the purchaser had resold the field 
to the seller in the interim, and the later date would 
enable him to unjustly get it back (Rabbeinu Yitzhak 
of Dampierre, in Josafot). All these halakhot apply to a 
deed of gift of land as well (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 23:10; Shulhan Arukh, Hoshen 
Mishpat 239:1, 41:3, and in the comment of Rema). 
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HALAKHA 


Because the court may not write two deeds for one 
field - nn mw by niw w pania pw: With regard 
o a bill of sale of property containing a guarantee of 
reimbursement in the event of repossession, or a simi- 
ar deed of gift, if it becomes worn out or erased, the 
court can write a replacement as long as it destroys the 
first document or writes in the replacement document: 
This document is not intended to be used for collection 
based on the guarantee of reimbursement, but only to 
prove ownership of the land on behalf of the purchaser 
so that the seller or giver will not be able to take it back 
rom him unjustly. This procedure is necessary to prevent 
double collection (see Sma and Shakh). The Rema, citing 
he Rashba, adds that two or more deeds of sale may 
be written in this manner at the time of sale, even ab 
initio (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
23:10; Shulhan Arukh, Hoshen Mishpat 41:1, 239:1, and in 
he comment of Rema). 


Authorization to repossess liened property. ..docu- 


ment of authorization to seize a debtor's property... 


appraisal in which it is not written, etc. — ..Ko PD 
^d Nd xt KAW... KATIN: Any document of authori- 
zation ladrakhtal i in which it is not written that the court 
has torn the creditor's promissory note is not a valid docu- 
ment. Any document of authorization to repossess liened 
property [tirfa] in which it is not written that the court 
has torn the document of authorization is not a valid 
document. Any document of appraisal [shuma] in which 
it is not written that the court has torn the document 
of authorization to repossess liened property is not a 
valid document. This is in accordance with the Rambam’s 
version of the text of the Gemara, which varies from the 
standard printed version (Rambam Sefer Mishpatim, Hil- 
khot Malve VeLoveh 22:13, and see 22:1-12; Shulhan Arukh, 
Hoshen Mishpat 98:10, and see 98:1-9). 


NOTES 
Come based on his claim of his ancestors - man NXPt 
TITA: In this case, the claimant would collect his land 
without the need to produce any documentation that 
could be torn to prevent a repeat claim. 
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The baraita continues: Rabban Shimon ben Gamliel says: The court 
may not write a replacement document even for deeds of buying 
and selling land. And Rabban Shimon ben Gamliel says as well: 
With regard to one who gives a gift of land to another, and the 
recipient returned the deed to him, his gift of land returns to him 
as well. But the Rabbis say: His gift of land remains in the possession 
of the recipient. 


The Gemara analyzes the baraita: The Master says in the baraita: 
With regard to deeds of buying and selling land, the court may write 
a replacement document, excluding the guarantee that was in the 
first document. What is the reason that the guarantee may not be 
written? 


Rav Safra says: It is because the court may not write two deeds of 
sale for the same sale of one field," lest a creditor of the seller go and 
repossess the field sold to this purchaser, and that purchaser go and 
take out one deed, and in accordance with the guarantee clause of 
the sale, repossess land from other purchasers who purchased land 
from the same seller at a later date, and say to the creditor: Remain 
quiet [shof ]‘ about this matter for a few years, while I become estab- 
lished in the property I repossessed. And then, come and claim your 
loan again, and then you will repossess this property from me. And 
then, after it is taken from him a second time, the purchaser will then 
take out the other document of sale, the replacement that the court 
had written for him, and then go and repossess land from other 
purchasers who purchased land from the same seller. In short, a 
replacement document with a guarantee will enable double collection 
on that guarantee. 


The Gemara asks with regard to Rav Safra’s scenario: How would it 
be possible for this to occur? But once the creditor repossessed the 
land the first time as payment of the debt, we, the court, tore the 
promissory note of the seller's creditor; with what document could 
the creditor repossess the purchaser's land again? 


And if you would say that we did not tear the creditor's promissory 
note in the course of the first collection, that cannot be. But doesn’t 
Rav Nahman say that any document of authorization to repossess 
liened property from its purchaser in which it is not written: We 
have torn the creditor’s promissory note, is not a valid document of 
authorization to repossess liened property; and any document of 
authorization used to seize a debtor's property in which it is not 
written: We have torn the creditor’s document of authorization to 
repossess liened property, is not a valid document of authorization; 
and any document of appraisal of an article's value in which it is not 
written:" We have torn the creditor’s document of authorization, is 
not a valid document of appraisal. 


The Gemara answers: No, it is necessary to explain Rav Safra’s case 
as follows: The concern is not that a creditor will repossess the field, 
but that someone will come to repossess it based on his claim to the 
land as the property ofhis ancestors." That is, he proved that the field 
had belonged to his ancestors, and by extension belongs to himself 
as their heir, and the one who sold the field was in fact a thief. It was 
for this reason that he repossessed the field from the purchaser, and 
the concern is that the purchaser will seek reimbursement, as stipu- 
lated in the guarantee, from other property sold subsequently by the 
seller. If the purchaser has two deeds of sale with guarantees, he can 
collect payment twice. 


Remain quiet [shof] — iw: In this context the meaning of shof 
is to remain quiet, to hold one’s peace and not attract attention. 
Some assert that the primary meaning of the term is to smooth 
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a rough surface and that here it is extended to be referring to a 
situation that is smooth in the sense that there is no disturbance 
or commotion. 
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The Gemara presents another question pertaining to Rav Safra’s 
case. Rav Aha of Difti said to Ravina: And why did Rav Safra 
have to include in his case that the purchaser will say to the 
creditor: Remain quiet about this matter for a few years while 
I become established in this land I repossessed, and then come 
and claim your loan again? Why did he devise a case in which 
the seller’s creditor collects payment twice? Let the problem 
derive from the fact that since the purchaser holds two deeds he 
will be able to repossess land based on his guarantee once and 
then repossess land again, even if the creditor does not collect 
his debt twice. 


Ravina answered: If so, ifthe purchaser attempts to repossess land 
twice based on a single repossession of the creditor, he will have 
too many litigants to deal with at once, and his dishonest dealings 
will be discovered. 


The Gemara asks further: But let the court write a proper bill of 
sale, one that includes a guarantee, for this purchaser, and then 
let the court write a receipt for the seller, stating: All documents 
that are issued with regard to the purchase of this field are not 
valid, except for the one issued on this date, referring to the 
replacement document written by the court. This will prevent 
double collection, as if the purchaser attempts to collect on his 
guarantee with a second document, the seller will foil this attempt 
by showing this receipt. 


The Rabbis said before Rav Pappa in response to this question, 
and some say it was said before Rav Ashi: Is that to say that the 
tanna of the baraita holds that in general the court does not write 
a receipt" in such cases? 


Rav Pappa or Rav Ashi said to them: Do not draw this conclusion. 
It is possible that the tanna of the baraita holds that generally the 
court writes a receipt when a creditor has lost his promissory 
note. And here, this is the reason that it does not write a 
receipt: As, perhaps the creditor, i.e., the one from whom the 
property was stolen, will go and repossess property from the 
purchaser who bought the stolen land, and the purchaser, seeking 
reimbursement in accordance with the guarantee, will go and 
repossess property from other purchasers who had later bought 
property from the same seller. And the receipt will not help, 
because it is not with the purchasers who bought property 
from the seller, but is in the possession of the seller himself. The 
purchasers, who are the ones who will suffer from the double 
collection, have no protection; they will in fact not even be aware 
that they are the victims of a double collection. 


The Gemara asks: Ultimately, don’t these purchasers go back to 
the owner, i.e., the seller, of the land to demand reimbursement? 
At that point the seller will produce the receipt, exposing the 
double collection, and the entire process will be reversed, so that 
ultimately the purchaser who suffered from the unjust collection 
will obtain possession of his property. 


The Gemara answers: While it is true that ultimately the deception 
will be discovered, in the interim, between the time the land 
was unjustly repossessed from the purchaser and the time when 
the injustice is reversed, the one who repossessed the land 
seizes the land and consumes its produce," i.e., he enjoys the 
profits produced by the land, and it will be difficult to receive full 
reimbursement for this stolen produce. 


NOTES 


To the creditor - any: Although the Gemara has already 
modified Rav Safra's case to be one that does not involve an 
actual creditor, but one who claims the field as his ancestral 
property, the Gemara here and throughout its discussion 
continues to refer to the one repossessing the sold field as a 
creditor, since this is the way the case was described initially. 


Does not write a receipt — 13iv pania py: There is a dispute 
between tanna’‘im (see 170b) involving cases where there is a 
danger of double collection, such as when a creditor has lost 
his promissory note and seeks to collect the debt anyway. 
According to some tanna‘im, he is able to collect the debt, and 
a receipt is given to the debtor to protect him from suffering 
a second collection in the event that the lost document is 
found. According to others, a receipt is not written. These latter 
tanna’‘im consider it unfair to transfer the burden of preserving 
and producing documentation from the creditor, who gener- 
ally must produce documentation to receive payment, to the 
debtor, who must now produce the documentation to avoid 
paying. In the case of the baraita there is a danger of double 
collection that could be neutralized by giving a receipt to the 
seller of the field. Since this option is not pursued, the Gemara 
infers that the tanna of this baraita is in agreement with those 
who maintain that a receipt is not written in such cases. 


NOTES 


Seizes the land and consumes its produce - rpo rox) baw: 
As the Sages teach elsewhere (Hullin 89a), stolen property 
hat has been consumed is difficult to repay. It is difficult to 
accurately evaluate that which is no longer extant and to 
ensure that proper reimbursement for it is made. Therefore, 
he produce of the field that has been consumed by the party 
who has unjustly seized land, between the time of the seizure 
and the time that the injustice is discovered, will constitute a 
oss for the party who suffered the unjust seizure of his land 
Rashbam; Rabbeinu Gershom Meor HaGola). 
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HALAKHA 

Excluding the guarantee — mia pa yim: If one 
appears before the court and states that he has lost a bill 
of sale for land he has purchased from another, the court 
may write a replacement deed for him. The replacement 
deed must state: This document is not intended for the 
collection of a guarantee, neither from sold property nor 
from unsold property; we have written this document 
only to provide proof that the land belongs to this person, 
so that the seller or his heirs should not be able to take 
it from him. This is in accordance with the baraita, as 
interpreted by Rav Nahman. A similar halakha applies to 
a deed of gift, although, as noted by the Sma, in that case 
itis not necessary to explicitly state that the replacement 
document is not intended to be used for the collection 
of a guarantee (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 22:10; Shulhan Arukh, Hoshen Mishpat 239:1, 41:3, 
and in the comment of Rema). 


Omission of the guarantee is a scribal error — mnt 
Bib myy: With regard to any document testifying to a 
loan or to a sale of land, even if no guarantee clause is 
written in it, it is considered as if one were written, as it is 
assumed to be an inadvertent omission on the part of the 
scribe, and a guarantee is applied in these transactions. 
This is in accordance with the ruling of Rava in tractate 
Bava Meizia (15b). The only way for a transaction not to 
be subject to a guarantee is if it is written explicitly in the 
document that there is no guarantee, as Rafram states 
here (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:1; 
Sefer Kinyan, Hilkhot Mekhira 19:1; and Hilkhot Zekhiya 
UMattana 5:8; Shulhan Arukh, Hoshen Mishpat 39:1, 49:2, 
and in the comment of Rema). 


He went and purchased land for her without a 
guarantee - MINKA xb ab arbi: If one gives money 
to an agent to purchase land for him, and the agent pur- 
chases the land without a guarantee, he is considered 
to have mishandled his mission and the agency is ren- 
dered void, as the one who appointed him can claim: | 
sent you to act for my benefit, not to my detriment. The 
agent must purchase the property for himself without a 
guarantee and then resell it with a guarantee to the one 
who appointed him, so that the burden of reimburse- 
ment falls upon the agent. The Rema adds that this is 
the procedure only if the one who appointed the agent 
is satisfied with the guarantee of the agent; otherwise, 
he has the option of canceling the sale altogether. Some 
say that if the agent has the money to return to the one 
who appointed him, he can do so and does not have to 
purchase the property without a guarantee (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 1:3, and see 2:4; 
Shulhan Arukh, Hoshen Mishpat 182:6). 
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Alternatively, the reason the option of writing a receipt for the seller 
of the land is not pursued here is that there is a concern about one 
who purchases land without a guarantee. As such a purchaser knows 
that he has no recourse to be reimbursed from the seller if the land 
he bought is repossessed, he will never contact the seller and discover 
that the seller has a receipt and that he has been the victim of an unjust 
double collection. 


The Gemara asks: If so, the same concern should be taken into con- 
sideration in the case of promissory notes as well. And yet Rav Pappa, 
or Rav Ashi, said that the tanna of the baraita concedes that a receipt 
may be written for the debtor to enable the collection of a debt in the 

event of the loss of the promissory note. Why are the aforementioned 

concerns not applicable to the case of debt collection? 


The Gemara answers: There, where the debtor owes money, when 
the creditor seeks to repossess sold land, the purchaser of that land 
will say to himself: There is a possibility that the debtor appeased 
the creditor by paying him money, since debts are usually settled 
with money. I will therefore investigate the matter with the debtor 
before allowing the creditor to repossess my land. At that point the 
receipt, held by the debtor, will be discovered, and double collection 
will be prevented. Here, where he owes land, as the issue is that 
the claim is based on reimbursement for having bought stolen land, 
the purchaser knows that it is not common for one who is owed land 
to be appeased with money in such cases. The purchaser will there- 
fore allow his land to be repossessed and will seek reimbursement at 
a later time. 


§ The Gemara returns to the baraita and analyzes one of its 
statements. The Master says in the baraita: With regard to deeds of 
buying and selling land, the court may write a replacement document, 
excluding the guarantee! that was in the first document that if the 
field is repossessed the seller will compensate the purchaser for his 
loss. How do we write a bill of sale in such a way that it does not 
include this guarantee? Rav Nahman said that the case is one in 
which the court writes as follows: Our deed is not intended to 
enable the collection of reimbursement in event of repossession, 
neither collection from liened property that has been sold nor col- 
lection from unsold property; rather, it is intended merely to ensure 
that the land is established in the possession of the purchaser. 


Rafram says: This statement of Rav Nahman serves to say that the 
omission of the guarantee of the sale from a document is a scribal 
error." That is, it is assumed that when one purchases land he expects 
to have his purchase guaranteed, and that if such a clause is not stated 
in the document it is presumed to be a mere scribal oversight, and 
a guarantee is in effect. Rav Nahman said, in explaining the baraita, 
that the only reason a land purchase would not have a guarantee is 
that the scribe wrote this for him, i.e., he wrote that there is no 
guarantee, explicitly in the deed; this indicates that if the scribe did 
not write this explicitly for the purchaser, but left out the subject of 
the guarantee altogether, the purchaser would nevertheless have 
the guarantee and would be able to collect reimbursement from 
the seller in the event of repossession. 


Rav Ashi disagrees and says: The omission of the guarantee of the 
sale from a document is not a scribal error. Accordingly, if mention 
of a guarantee is omitted from a bill of sale, there is in fact no guaran- 
tee. And what does the baraita mean when it says: Excluding the 
guarantee that was in the first document? It means simply that in 
this case there was no clause about a guarantee written in it at all. 


The Gemara relates: There was a certain woman who gave money 
to a certain man to act as her agent and purchase land for her. 
The agent went and purchased land for her, but he conducted 
the purchase in such a way that it was without a guarantee." The 
woman wanted to take action against the agent and came before 
Rav Nahman to ask what recourse she had. 
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Rav Nahman said to the agent: The principle with regard to an agent 
is that ifhe acts to the detriment of the one who appointed him, the 
one who appointed him can say: I sent you to act for my benefit’ 
and not to my detriment. Therefore, the entire agency is null and 
void, thereby negating the purchase. Nevertheless, you agreed to 
purchase the land without a guarantee. Therefore, go yourself and 
purchase the land from him without a guarantee, and then sell it 
to this woman with a guarantee that you will reimburse her in the 
event the land is repossessed. 


§ The baraita teaches that Rabban Shimon ben Gamliel says: In 
the case of one who gives a gift of land to another, and the recipient 
returned the deed to him, his gift of land returns to him as well. 
But the Rabbis say: His gift of land remains in the possession of 
the recipient. The Gemara asks: What is the reason for the opinion 
of Rabban Shimon ben Gamliel? Rav Asi says: It becomes as if 
the giver said to the recipient: This field is given to you only as long 
as the deed remains in your possession. Therefore, by returning 
the deed to the giver, the recipient is canceling the gift. 


Rabba objects to this: If that is so that these are the conditions of 
the gift, then when the deed is stolen from or lost by the recipient, 
the gift should also be canceled. 


Rather, Rabba said a different explanation: Rabban Shimon ben 
Gamliel and the Rabbis disagree about whether or not the letters, 
i.e., the contents of a promissory note, are acquired by merely 
transferring the document from one holder of the document to 
another. Rabban Shimon ben Gamliel holds that the letters are 
acquired by transferring" the document. Therefore, if the recipient 
returns the bill of sale to the giver, the land returns to the giver as 
well. And the Rabbis hold that the letters are not acquired by 
transferring" the document. 


The Sages taught in a baraita: With regard to one who comes to 
court to be judged over a claim that land that is in his possession 
belongs to another, if he claims ownership based on a deed, i.e., a 
bill of sale, and claims further that he is the owner based on pre- 
sumptive ownership of the land, as it was in his uncontested pos- 
session for three years, and he therefore does not need the deed as 
proof, his claim is judged based on the deed. This is the statement 
of Rabbi Yehuda HaNasi. Rabban Shimon ben Gamliel says: His 
claim is judged based on his presumptive ownership. 


The Gemara analyzes the baraita: With regard to what do Rabbi 
Yehuda HaNasi and Rabban Shimon ben Gamliel disagree? When 
Rav Dimi came from Eretz Yisrael to Babylonia he said: They 
disagree about whether or not letters are acquired by transferring 
the document from one holder of the document to another. 


NOTES 


| sent you to act for my benefit, etc. — PAYT »: pnb: The early 
commentaries understand this case in different ways. According 
o some, the agent did not inform the seller that he was purchas- 
ing the land on behalf of the woman; rather, he purchased it with- 
out specifying the identity of the purchaser. Therefore, although 
he man’s agency was rendered void by virtue of the fact that he 
acted to the woman's detriment, the sale remained in effect. Had 
he agent informed the seller that he was acting as an agent for 
he woman, the entire transaction would have been rendered void 
and no further action would be necessary (Ran on Rif in Kiddushin 
17a; see Rambam). Others say that the agent did inform the seller 
hat the purchase was on behalf of the woman, and the sale is 
completely void. By right, the agent should simply return the 
money to the woman, but in the case here the agent does not 
have enough money to do so. Therefore, Rav Nahman told him 
o return to the seller and repurchase the land in his own name, 
even without a guarantee if the seller insists on this. 


Letters are acquired by transferring - 7YPNA NIIP Nisin: 

Rabban Shimon ben Gamliel holds that the legal rights listed 
in a document are transferred from one party to another merely 
by handing over the document. In the case of a bill of sale, this 
means that the ownership of the land is transferred by handing 
over its deed, and stating: Acquire this document and all the rights 
therein. It is for this reason that Rabban Shimon ben Gamliel said 

in the first clause of the baraita that a replacement bill of sale may 
not be written for a purchaser who lost the original. The concern 
is that the purchaser may have resold the land to the original 
owner in the interim by merely transferring the deed to him. A 
replacement bill of sale would enable him to unjustly reclaim the 
land. The Rabbis, by contrast, maintain that ownership cannot be 
transferred merely by transferring possession of the deed; a new 
document would have to be written, and the date on that new 
document would prevent the purchaser from using his replace- 
ment document, with its prior date, to reclaim the land from the 
seller (Ramah; Rid). 


HALAKHA 


Letters are not acquired by transferring — Nisnix px 
Tyroa Napa: How does one transfer ownership of a 


promissory note or a bill of sale to ano 
seller writes a separate document, or 
the following statement into the orig 
being sold (Sma; Shakh): You, so-and-s 
me, so-and-so, this document, along w 


ther party? The 
may even add 
inal document 
0; acquire from 
ith all the rights 


embodied therein. The document is then transferred to 


the new owner. It thereby emerges tha 


the document 


has been acquired through writing and transferring. If 
this statement is not written, the document cannot be 


transferred to another party, as the le 


ters of a docu- 


ment are not acquired through merely 
document, in accordance with the co 


ransferring the 
nclusion of the 


Gemara earlier in this tractate (77a), and in accordance 
with the opinion of the Rabbis (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 6:10; Shulhan Arukh, Hoshen 


Mishpat 66:1). 
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HALAKHA 


The witnesses of the transmission effect the transac- 
tion — m92 mPpN IW: There must be two valid wit- 
nesses present when a bill of divorce is handed from 
a husband to a wife, as the halakha is in accordance 
with the opinion of Rabbi Elazar, that witnesses of the 
transmission of the bill of divorce effect the divorce. The 
Sages instituted for the betterment of the world that 
witnesses should also sign the bill of divorce, lest the 
witnesses who saw the transmission not be available 
later to attest to the divorce. If a bill of divorce signed 
by witnesses is transmitted not in the presence of wit- 
nesses, some Say it is a valid divorce after the fact (Rif; 
Rambam), while others say that it is not valid (Geonim; 
Tur, citing Rabbeinu Tam and Rosh). In the opposite case, 
when there are witnesses to the transmission of the bill 
of divorce but no witnesses signed the bill of divorce, all 
agree that the divorce is valid. 

The same is true with regard to documents other 
than bills of divorce. If witnesses see the transmission 
of the document, even if no witnesses signed the docu- 
ment, the transaction is valid and the document can 
be used to collect even liened property that has been 
sold. This is in accordance with the statement of Shmuel 
(Gittin 86b), that the halakha is in accordance with the 
opinion of Rabbi Elazar with regard to all kinds of docu- 
ments. By contrast, the Shakh notes that some authori- 
ties disagree with this and maintain that the halakha 
is in accordance with the opinion of Rabbi Elazar only 
with regard to bills of divorce (Rambam Sefer Nashim, 
Hilkhot Geirushin 1:15, 18 and Sefer Mishpatim, Hilkhot 
Malve VeLoveh 11:2; Shulhan Arukh, Even HaEzer 133:1 and 
Hoshen Mishpat 51:7). 


In the case of a document whose falsification is inher- 
ent in it — 5imva qyaaa: If a document has just two 
witnesses signed on it (see Sma), and one of them is 
discovered to be related to one of the parties or dis- 
qualified from bearing witness for another reason, then 
even if there were witnesses who saw the transmission 
of the document, in the case of a bill of divorce the 
document cannot be used to effect a divorce, and if it 
is a financial document it cannot be used to collect a 
debt from liened property that has been sold. Some say 
that the document has the status of a document with 
the signature of one witness (Rambam Sefer Nashim, 
Hilkhot Geirushin 1:17; Shulhan Arukh, Even HaEzer 130:17 
and Hoshen Mishpat 51:3, 7). 
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The Gemara explains: This is a case where one party sold land to 
another, who then sold it to a third party by transferring the bill of 
sale to him. Rabban Shimon ben Gamliel holds that the letters are 
not acquired by transferring possession of the document. Handing 
the bill to the third party is therefore not a valid act of acquisition. 
In in order to establish that the land is his, one must prove presump- 
tive ownership by demonstrating that he has lived in the land uncon- 
tested for three years. And Rabbi Yehuda HaNasi holds that the 
letters are acquired by transferring possession of the document. 
Therefore, if the third party produces the bill of sale that had been 
transferred to him, this is sufficient proof that the land is his. 


Abaye objected and said to Rav Dimi: If that is so, that Rabban 
Shimon ben Gamliel holds that letters are not acquired by transfer- 
ring possession of the bill of sale, this would be in disagreement 
with what the Master, Rabba, said earlier, that Rabban Shimon ben 
Gamliel maintains that letters are acquired by transferring posses- 
sion of the bill of sale. Rav Dimi said back to him: And let it be in 
disagreement. I am not obligated to be in agreement with Rabba. 


Abaye clarified his objection and said to him: This is what I meant 
to say to you. The baraita (168b), which Rabba was explaining, 
can be explained only the way the Master, Rabba, explained it. 
And if so, i.e., if you do not agree with Rabba’s understanding of 
the opinion of Rabban Shimon ben Gamliel, there is a difficulty, 
as there is a contradiction between one statement of Rabban 
Shimon ben Gamliel and the other statement of Rabban Shimon 
ben Gamliel. 


Rather, Abaye said that the explanation of the baraita concerning 
one who appears before a court to be judged is as follows: With 
what are we dealing here? We are dealing with a case where one 
of the witnesses signed on the bill was found to be a relative to 
one of the parties, or he was found to be disqualified from bearing 
witness for another reason, and therefore the document is rendered 
invalid. 


Abaye continues: And the two opinions in the baraita disagree with 
regard to the issue that is the subject of the dispute between Rabbi 
Meir and Rabbi Elazar. Rabbi Yehuda HaNasi holds in accor- 
dance with the opinion of Rabbi Elazar, who says: The witnesses 
of the transmission of the document effect the transaction,” mean- 
ing that witnesses are not required to be signed on a document at 
all, provided that there are witnesses who saw the transfer of the 
document to the relevant party. It is therefore inconsequential 
that one of the witnesses that signed the document is disqualified. 
This is why Rabbi Yehuda HaNasi says that the claim is judged based 
on the deed, i.e., the deed is valid. 


And Rabban Shimon ben Gamliel holds in accordance with the 
opinion of Rabbi Meir, who says: The signatory witnesses on the 
document effect the transaction, meaning that it is necessary for a 
document to have witnesses sign it. If there are no witnesses or if 
one or both of them are disqualified, the document is not valid even 
if its transmission is witnessed by qualified witnesses. This is why 
Rabban Shimon ben Gamliel says that the claim is judged based on 
the claimant’s presumptive ownership; this is his only valid proof 
since the deed he possesses is not valid. 


The Gemara objects to Abaye’s explanation: But doesn’t Rabbi 
Abba say that Rabbi Elazar concedes that in the case of adocument 
whose falsification is inherent in it" that it is not valid? Rabbi 
Elazar said only that a document that has no witnesses signed on it 
at all is valid if its transmission was witnessed. If the document has 
disqualified witnesses, he agrees it is not valid. 
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Rather, Rabbi Avina said a modification of Abaye’s explanation. 
All concede that if it is written in the document: We, the court, 
engaged in an investigation of the testimony of the witnesses 
and have determined that they signed the document, and their 
testimony was found to be false, the document is not valid, in 
accordance with the statement of Rabbi Abba. They disagree 
only with regard to a document upon which there are no 
witnesses signed at all. As Rabbi Yehuda HaNasi holds in 
accordance with the opinion of Rabbi Elazar, who says: The 
witnesses of the transmission of the document effect the trans- 
action. Signatory witnesses are not necessary, and the deed can 
therefore be used as proof. And Rabban Shimon ben Gamliel 
holds in accordance with the opinion of Rabbi Meir, who 
says: The signatory witnesses on the document effect the 
transaction, so the deed cannot be used. Therefore, the only 
valid proof would be based on his presumptive ownership. 


The Gemara suggests: And if you wish, say instead: The case 
in the baraita is one where the alleged purchaser has a bill of 
sale for the land, but the alleged seller, although he admits that 
the document was written with his consent, claims that the sale 
did not ultimately occur, and that the alleged purchaser took 
the document from him. And the tanna’im in the baraita dis- 
agree, with regard to the halakha in the case of a debtor who 
admits that he wrote a promissory note," whether the creditor 
is required to ratify it in court in order to collect, and, by exten- 
sion, in a case where a seller admits that he wrote a bill of sale, 
whether the purchaser must ratify it in court in order to establish 
its validity. 


As, Rabbi Yehuda HaNasi holds that in the case of a debtor who 
admits that he wrote a promissory note, the creditor is not 
required to ratify it in court in order to collect what is owed to 
him. In this case as well, the purchaser can use the bill of sale as 
proof that he is the rightful owner of the property. And Rabban 
Shimon ben Gamliel holds that in the case of a debtor who 
admits that he wrote a promissory note, the creditor is required 
to ratify it in court in order to use it to collect the debt. In this 
case as well, since the purchaser is unable to ratify it, his only 
recourse to prove his ownership is showing that he lived in the 
land uncontested for three years. 


The Gemara asks: But didn’t we hear the opposite concerning 
Rabbi Yehuda HaNasi and Rabban Shimon ben Gamliel? As it 
is taught in a baraita (Tosefta, Bava Metzia 1:8) that if two people, 
the debtor and the creditor, are grasping a promissory note," 
and the creditor says: It is mine, i.e., the debt has not yet been 
paid, and it fell from me, and you, the debtor, found it, and the 
debtor says: It is in fact yours, i.e., I did borrow the money from 
you, but I paid you and was given the promissory note, and it 
fell from me, and you found it, the promissory note must be 
ratified through its signatories, even though the debtor admits 
it is a valid document. This is the statement of Rabbi Yehuda 
HaNasi. Rabban Shimon ben Gamliel says: They should divide 
the amount written in the promissory note, i.e., the debtor must 
pay half of the recorded sum to the creditor. 


The Gemara explains: And we discussed it once before and 
asked the following question about it: But doesn’t Rabbi Yehuda 
HaNasi agree to that which we learned in a mishna (Bava Metzia 
2a), with regard to two people who came to court holding a 
garment, where this one is saying: I found it, and that one is 
saying: I found it; that this one takes an oath that he does not 
have claim to less than half ofit, and that one takes an oath that 
he does not have claim to less than half of it, and they divide 
it? Why does Rabbi Yehuda HaNasi not maintain that in a case 
where the debtor and creditor are grasping a promissory note, 
there too they should divide the money? 


NOTES 


Who admits that he wrote a promissory note - wantin 
janaw: The case is one where the alleged purchaser, who 
presently occupies the land, is confronted by the alleged 
seller, who claims that the land still belongs to him and 
was never sold to the present occupant. The alleged pur- 
chaser presents a bill of sale, and the seller admits that the 
document was prepared with his consent and that the 
witnesses’ signatures are genuine. Despite this, he claims 
hat the document had been in his possession, having been 
prepared in advance of a sale that never occurred, and it was 
ost or stolen from him and ultimately came to be in the 
possession of the alleged purchaser, or it had been given 
o the alleged purchaser in trust that he would not use it 
until the sale was finalized. All these claims are generally too 
weak to be accepted if the document is ratified by the court 
hrough external evidence. In this case, it is the alleged seller 
himself who vouches for the authenticity of the document. 
The question therefore is whether or not the seller's claims 
can be accepted if the document is not ratified through the 
usual process using external evidence. 


HALAKHA 

Two people are grasping a promissory note, etc. - Dv 
D1 WWI ppt: If the debtor and the creditor are grasp- 
ing a promissory note, each one claiming that it was in his 
possession and fell from him with the other person then 
grasping it, if it is possible to ratify the note, each party takes 
an oath that he does not have claim to less than half of the 
amount of money recorded in the promissory note, and the 
debtor pays half the sum stated in the document. If it is not 
possible to ratify the note, the debtor takes an oath that he 
owes nothing, and he is exempt from paying. The halakha 
is in accordance with the opinion of Rabbi Yehuda HaNasi, 
that in the case of a debtor who admits that he wrote a 
promissory note, the creditor is required to ratify it in court 
in order to collect the debt (Rambam Sefer Nashim, Hilkhot 
Geirushin 1:14; Shulhan Arukh, Hoshen Mishpat 65:15). 
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HALAKHA 


With regard to verifying - nha: If one has possession 
of a parcel of land and a previous owner of the land 


contests his claim, saying that he, the previous owner, 


had never sold it, and the occupier counters that he 
purchased it or received it as a gift from the previous 
owner and that he has a bill of sale or deed of gift, as 
well as three years of uncontested possession to prove 
his claim, the court instructs him to ratify his deed. As 
ong as the witnesses signed on the deed are available, 
he must bring them to court to ratify their signatures. If 
he witnesses are not available to ratify it, his three years 
of uncontested possession are sufficient to establish his 
ownership of the land. This is in accordance with the 
conclusion of the Gemara, that the dispute between 
Rabbi Yehuda HaNasi and Rabban Shimon ben Gamliel 
concerns the issue of verification of claims, and that 
the halakha is in accordance with the opinion of Rabbi 
Yehuda HaNasi (Rambam Sefer Mishpatim, Hilkhot To'en 
VeNitan 15:1; Shulhan Arukh, Hoshen Mishpat 140:4). 
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And in response to this question Rava said that Rav Nahman said: In 
the case of a ratified promissory note, everyone agrees that they 
should divide it. Where they disagree is in the case of a note that is 
not ratified. Rabbi Yehuda HaNasi holds that in the case of a debtor 
who admits that he wrote a promissory note, the creditor is required 
to ratify it in court in order to collect the debt from him. And if he 
successfully ratifies it, the creditor collects half of the recorded sum, 
since the two parties are contesting ownership of the document. And 
if he is not successful in ratifying the note, it is merely a shard, i.e., a 
worthless piece of paper. 


And Rabban Shimon ben Gamliel holds that in the case of a debtor 
who admits that he wrote a promissory note, the creditor is not 
required to ratify it in court in order to collect payment. Since the 
note is valid and fit for collection, they should divide it, i.e., the credi- 
tor collects half the sum, as the ownership of the document is con- 
tested. The positions of Rabbi Yehuda HaNasi and Rabban Shimon 
ben Gamliel are therefore the reverse of what the Gemara proposed in 
its explanation of the first baraita. 


The Gemara answers: Reverse the way the opinions of Rabbi Yehuda 
HaNasi and Rabban Shimon ben Gamliel are recorded in one of the 
two baraitot so that they are consistent in both baraitot. 


And if you wish, say instead: Actually, do not reverse their opinions. 
There is no contradiction between them, because the issue in the first 
baraita is not whether or not a bill of sale must be ratified when the 

seller admits that he wrote it. Rather, here the tanna’im disagree with 
regard to verifying," i.e. they disagree about whether a litigant is 

required to verify all his claims in circumstances where his case is 

strong enough to have the court rule in his favor even if they were to 

disregard some of his claims. Generally, if one has evidence of pre- 
sumptive ownership ofa field he does not have to produce a bill of sale 

for it. Here, Rabbi Yehuda HaNasi holds that since the one occupying 
the land claims that he has a bill of sale, he must verify this claim by 
producing it. Rabban Shimon ben Gamliel holds that he is not required 

to produce it, as the claim of presumptive ownership suffices. 


The Gemara explains: It is like this case where Rav Yitzhak bar Yosef 
was owed money by Rabbi Abba. The case came before Rabbi 
Yitzhak Nappaha. Rabbi Abba said: I already repaid you the debt in 
the presence of so-and-so and so-and-so. Rabbi Yitzhak Nappaha 
said to Rabbi Abba: The witnesses you have named, so-and-so and 
so-and-so, must come and testify that they saw you repay the loan. 
Rabbi Abba said to Rabbi Yitzhak Nappaha: If they do not come, 
am I not deemed credible to say that I repaid the loan? But don’t 
we maintain that with regard to one who lends money to another 
in the presence of witnesses," the debtor need not repay him in 
the presence of witnesses, as he is deemed credible to say he repaid 
the debt even with no supporting testimony? 


Rabbi Yitzhak Nappaha said to Rabbi Abba: With regard to this issue, 
Ihold like the halakha said by the Master, i.e., you yourself. As Rabbi 
Abba says that Rav Adda bar Ahava said that Rav says: If one says 
to another, i.e., if a debtor says to his creditor: I repaid you in the 
presence of so-and-so and so-and-so, it is required that so-and-so 
and so-and-so come to court and testify that they witnessed the 
repayment. Rabbi Abba said to Rabbi Yitzhak Nappaha: But doesn’t 
Rav Giddel say that Rav says that the halakha is in accordance with 
the statement of Rabban Shimon ben Gamliel, that it is not required 
that a litigant verify all his stated claims if his case is sufficiently strong 
without those claims? And moreover, even Rabbi Yehuda HaNasi 


did not 


HALAKHA 


One who lends money to another in the presence of wit- of the loan need not be in the presence of witnesses. Whenever 
nesses — Ova ivan MX mban: If one lends money to another he claims that he has repaid the loan he is deemed credible 


in the presence of witnesses, without written documentation and 
without performing an act of acquisition, the debtor's repayment 
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(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 11:1; Shulhan 
Arukh, Hoshen Mishpat 70:1). 
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say that the litigant loses the case if he cannot produce verification 
ofhis extraneous claims, but only that he is told to verify those claims 
if he can. Rabbi Yitzhak Nappaha said to Rabbi Abba: I, too, am 
saying only that you are required to verify your claim if you can; 
ifyou cannot, you will not be required to pay. 


MI SHNA In the case of a debtor who repaid part of 

his debt," Rabbi Yehuda says: The creditor 
should exchange the promissory note for a new one stating the 
current balance and tear up the first promissory note. Rabbi Yosei 
says: The creditor may keep the original promissory note, and he 
should write a receipt for the payment he has received and give it to 
the debtor as proof of his partial payment of the sum recorded in the 
old note. Rabbi Yehuda said with regard to this arrangement: It is 
found that this debtor must now guard his receipt against being 
destroyed by mice,’ as if he no longer has the receipt, he will have 
to pay the entire sum recorded in the promissory note. Rabbi Yosei 
said to him: This situation is fitting for him;" it is better that this 
procedure be followed, and the strength of the claim of this creditor 
not be weakened. 


G E M ARA Rav Huna says that Rav says: The halakha 


is not in accordance with the opinion of 
Rabbi Yehuda, nor is it in accordance with the opinion of Rabbi 
Yosei. Rather, the halakha is that the court tears up the original 
promissory note and writes a different promissory note for the 
creditor, listing the new sum owed, dated from the time of the first 
document. 


Rav Nahman said to Rav Huna, and some say it was Rav Yirmeya 
bar Abba who said this to Rav Huna: If Rav would have heard this 
following baraita, as it is taught in a baraita that according to Rabbi 
Yehuda the proper procedure is that the witnesses tear the original 
promissory note and write another promissory note for the creditor 
listing the new sum owed, dated from the time of the first document, 
he would have retracted" his statement that the court tears the 
promissory note and writes a new one. 


Rav Huna said to him: Rav heard the baraita, and nevertheless he 
did not retract his statement. While Rabbi Yehuda says in the baraita 
that the witnesses write a new promissory note, Rav maintains that 
this must be done specifically by a court. Why is this? 


HALAKHA 


Sma, and Shakh), as the halakha is in accordance with the opin- 


A debtor who repaid part of his debt, etc. — iain nypa yaw "a 
^d: If a debtor repays part of a debt recorded in a promissory 
note, the creditor has a choice: If he desires, the court can write 
a new promissory note for the remaining amount of the debt, 
using the date of the original loan. Alternatively, he may write a 
receipt for the sum received and give it to the debtor (see Bah, 


This situation is fitting for him - b 79 Ja: The Rashbam 
explains that this situation is fitting, i.e., advantageous, to the 
creditor, because the fact that he holds a promissory note stating 
a sum that is more than the debtor truly owes will pressure the 
debtor to repay the remainder of his debt as soon as possible, 
out of concern that he might lose his receipt. If one must choose 
between serving the interests of the creditor or the debtor, the 
creditor's interests take precedence, as he is the one who ben- 
efited the debtor by loaning him money. 


NOTES 


ion of Rabbi Yosei. The Rema, citing Haggahot Asheri, rules that 
a new promissory note may be written by the witnesses, dated 
from the time of the partial repayment, provided that they obtain 
permission from the debtor (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 23:16; Shulhan Arukh, Hoshen Mishpat 54:1). 


He would have retracted - Ava 117 MM: According to Tosafot, 
Rav Nahman at first misunderstood Rav’s intent in his disagree- 
ment with Rabbi Yehuda. He thought that Rav understood Rabbi 
Yehuda to mean that the new promissory note should contain 
the current date rather than the date of the original loan, and 
that Rav disagreed and maintained that the original date should 
be written in the new document. Since the presentation of the 
baraita of Rabbi Yehuda's opinion states explicitly that the origi- 
nal date is used, Rav Nahman asserted that had Rav been aware 
of this baraita he would not have disagreed with Rabbi Yehuda. 


BACKGROUND 
Against mice — o°25¥77 p3: Although mice do not eat 
parchment and paper, they often nibble at inedible 
items to obtain bits and pieces with which to line their 
burrows. 
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NOTES 
Witnesses may write even ten, etc. - mWY yar pania ory 
^3): The Rashbam and Josafot explain that the case here is 
one where the original deed has been lost or destroyed. Oth- 
ers explain that these ten replacement documents can be 
written all at once if the purchaser desires to have several 
copies (Ramah). 


HALAKHA 


Witnesses may write even ten deeds for one field - pania 
nog aw by niw mwy tax: When a field is sold, the wit- 
nesses may write several deeds attesting to the sale as long 
as the additional deeds do not contain a guarantee of com- 
pensation in the event of the repossessing of the field, which 
would lead to the possibility of multiple collections. The Shakh, 
citing the Rosh, comments that it is best to avoid the writing 
of multiple documents for no reason (Shulhan Arukh, Hoshen 
Mishpat 239:1, and in the comment of Rema). 
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Granted, a court can write a new document, because the court 
has the power to confiscate money. A creditor has the right to 
seize any property that the debtor had owned on the day the 
promissory note was written, even if that property was subse- 
quently sold to others; the earlier the date on the note, the more 
properties it applies to. By dating the new document on the 
date of the original document the creditor is once again given 
the right to seize properties from those who had purchased land 
from the debtor in between the date of the original loan and 
the date the new promissory note is actually written. The court 
has such confiscatory power. But with regard to witnesses, 
who already performed their agency, i.e., fulfilled their assigned 
role, the first time they wrote the promissory note, can they 
return and perform their agency again by writing a second 
promissory note? 


The Gemara asks: And is it so that witnesses are not empowered 
to do so? But doesn’t Rav Yehuda say that Rav says: Witnesses 
who were commissioned to write a deed for the transfer of prop- 
erty may write even ten" deeds for one field?" If the original 
deed is lost or destroyed, the witnesses may write a replacement 
deed for the purchaser, even if the deed is lost many times. 


Rav Yosef says an answer to this question: Rav Yehuda’s state- 
ment was concerning a deed of gift, not a bill of sale. A gift of 
land has no guarantee; if it is repossessed from the recipient by 
the giver’s creditor to repay the giver’s debt, the recipient has 
no recourse and cannot collect any money from anyone. There- 
fore, in this case no one is jeopardized by the writing of many 
replacement deeds, which are intended only to serve as a proof 
that the recipient is actually entitled to the land. 


And Rabba says: It is possible to say that Rav Yehuda’s statement 
applied even with regard to a bill of sale that does not have a 
guarantee in it. In that case as well, there is no potential loss to 
any purchasers of land. By contrast, in the case of a promissory 
note, which can be used to repossess property from those who 
have purchased land from the debtor, witnesses do not have 
the authority to predate a document and thereby subject more 
purchasers to possible land seizures due to the predating of the 
document. 


The Gemara cited an excerpt from a baraita earlier. It now cites it 
in full: What is the full text of the baraita? As itis taught: If one 
thousand dinars are owed by a debtor, and the debt is recorded 
in a promissory note, and the debtor repaid five hundred dinars 
out of the total, the witnesses tear the original promissory 
note and write another promissory note for him, dated from 
the time of the first note. This is the statement of Rabbi Yehuda. 
Rabbi Yosei says: This original promissory note shall remain in 
its place, in the custody of the creditor, and witnesses write a 
receipt for the five hundred dinars that were repaid. This receipt 
is given to the debtor to protect himself against a possible attempt 
by the creditor to use the promissory note to collect the entire 
one thousand dinars. 


Rabbi Yosei continues: And there are two reasons why the Sages 
said that they write a receipt, as opposed to writing a new 
promissory note: One reason is so that the creditor can coerce 
the debtor to repay him, i.e., the psychological pressure for the 
debtor of knowing that the creditor has a promissory note with 
a larger amount listed than what he owes him will induce the 
debtor to repay the remainder promptly. And the other one is so 
that he, the creditor, should be able to collect liened property 
from the first date, that of the original document. 
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The Gemara asks with regard to Rabbi Yosei’s second reason: But 
doesn’t Rabbi Yehuda also say that the new document must be 
dated from the time of the first document? The Gemara answers: 
Rabbi Yosei did not hear a full explanation of Rabbi Yehuda’s 
opinion; he heard only that Rabbi Yehuda prescribed writing a 
new promissory note recording the new balance. And this is 
what Rabbi Yosei is saying to Rabbi Yehuda: If you mean to say 
that the new promissory note is dated from the time of the first 
document, I disagree with you on one count, as I hold a receipt 
should be written to pressure the debtor. If you mean to say that 
the second promissory note is dated from the second date, i.e., 
from when the second promissory note was written, I disagree 
with you on two counts. 


§ The Gemara discusses a related halakha. The Sages taught in a 
baraita (Tosefta, Makkot 1:3): If there is a promissory note whose 
date is written as a Shabbat or as the tenth of Tishrei," i.e., Yom 
Kippur, it is assumed to be a postdated promissory note," as writ- 
ing is forbidden on Shabbat and Yom Kippur, and it is therefore 
valid. This is the statement of Rabbi Yehuda. Rabbi Yosei deems 
the promissory note invalid. Rabbi Yehuda said to Rabbi Yosei: 
But didn’t such an incident come before you in Tzippori, and 
you yourself deemed the promissory note valid? Rabbi Yosei said 
to him: When I deemed the promissory note valid, it was in a case 
like this, where the date was a Shabbat or Yom Kippur, that I 
deemed it valid. 


The Gemara is puzzled by Rabbi Yosei’s response at the end of the 
baraita: But Rabbi Yehuda was also speaking in a case like this, 
where the date was a Shabbat or Yom Kippur, and yet Rabbi Yosei’s 
opinion was that the promissory note is invalid. 


Rabbi Pedat says: All parties to this dispute agree that if we 
engaged in an investigation of the date of the document, and 
its date was found to be exactly on Shabbat or on the tenth of 
Tishrei, that it is self-evident that it is a postdated promissory 
note and is valid. 


The two Sages disagree only with regard to a case of a postdated 
promissory note in general, i.e., one in which the fact that it 
is postdated is not readily discernible from the dating of the 
document, as opposed to one dated on Shabbat or Yom Kippur. 


As Rabbi Yehuda conforms to his line of reasoning, as he says: 
One does not write a receipt for a debtor when he pays his debt; 
rather, the original document is torn, and in the case of partial 
repayment a new document is written, attesting to the balance due. 
And consequently, no harm can emerge from a postdated docu- 
ment. There is no concern that the date on the postdated document 
may have been recorded after the writing of a receipt. 


And Rabbi Yosei conforms to his line of reasoning, as he says: 
One writes a receipt for a debtor when he pays his debt, in lieu of 
tearing the promissory note. And consequently, harm can emerge 

from a postdated promissory note. Harm can occur in a case such 
as the following: The loan was given on the first of Nisan. The debt 
was paid on the following day and, rather than tearing the promis- 
sory note, a receipt was written and dated on the second of Nisan. 
If the original note had been postdated to the third of Nisan or 
thereafter, the creditor could use it to collect his debt a second time, 
arguing that the debtor's receipt is irrelevant, as its date is prior to 

the date in the promissory note. 


HALAKHA 


A promissory note whose date is written as a Shab- 
bat or as the tenth of Tishrei - nawa and iaw ww 
wna mwa ix: A promissory note that is dated with 
he date of a Shabbat or Yom Kippur is assumed to be 
a postdated document and is therefore valid. Although 
it is also possible that the document is antedated and 
herefore not valid, the validity of the document is 
upheld in the absence of evidence to the contrary. 
Some say that if the debtor demands of the creditor that 
he take an oath that the document is not antedated, 
his demand is honored (Bah; Sma; see Shakh). All this 
applies only if the document had been ratified by the 
court; if it had not been ratified the creditor would have 
o prove that the document is not antedated in order 
o collect the debt (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 23:4; Shulhan Arukh, Hoshen Mishpat 
43:14, and see Netivot HaMishpat there). 


NOTES 


It is assumed to be a postdated promissory note — 
RIT NA Ww: A postdated promissory note is valid, 
and an antedated one is invalid (Shevi‘it 10:4). The early 
commentaries raise the question that in the case being 
discussed here, all that is known is that the document 
was not written on the day that is recorded as its date. 
Why, then, is it assumed that it is postdated, and there- 
fore valid, as opposed to being antedated and therefore 
invalid? The answer given is that it is assumed that the 
witnesses would not have signed an antedated docu- 
ment, as they would not sign a document that they 
know is invalid. Moreover, a document is not disquali- 
fied unless there is proof that it is not valid. A document 
is never invalidated because of a mere possibility that it 
is so (Rabbeinu Hananel; Ri Migash; Rashbam). 
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HALAKHA 


We write a receipt even in a case where the debtor pays 
all of the debt - wana ayay Ia: If a debtor seeks to 
repay his debt and the creditor informs him that the promis- 
sory note attesting to the loan has been lost, the debtor is 
obligated to pay the debt, and the debtor is issued a receipt 
o protect himself against double collection. If the debtor 
asserts that the creditor is purposely hiding the promissory 
note, the creditor must counter this claim by taking an oath 
hat the document is in fact lost, and then he can proceed 
o collect the debt and write the receipt. This is all in accor- 
dance with the opinion of Rabbi Yosei, whose opinions are 
generally accepted in his disputes with Rabbi Yehuda, and 
in accordance with the opinion of Rabbi Yohanan and Reish 
Lakish and Rava, whose opinions are generally accepted 
over those of Abaye (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 23:16; Shulhan Arukh, Hoshen Mishpat 54:2). 
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§ Rav Huna, son of Rav Yehoshua, says: Even according to 
the one who says that one writes a receipt for the debtor when 
he pays, in lieu of tearing the promissory note, this statement 
applies only with regard to a case where the debtor pays half, 
i.e., a portion, of the debt. But with regard to a case where the 
debtor comes to repay all of the debt and the creditor has lost 
the promissory note and cannot tear it, all agree that one does 
not write a receipt." Rather, the debtor will not be required to 
repay the loan unless the creditor can produce the promissory 
note. 


The Gemara rejects this opinion: But it is not so; we write a 
receipt even in a case where the debtor pays all of the debt." 


The Gemara proves its assertion: This is like that case where Rav 
Yitzhak bar Yosef was owed money by Rabbi Abba. Rav Yitzhak 
bar Yosef came before Rabbi Hanina bar Pappi, and said to 
Rabbi Abba: Give me my money. Rabbi Abba said to him: 
First give me my promissory note, and then take your money. 
Rav Yitzhak bar Yosef said to him: I lost your promissory note; 
instead, I will write a receipt for you. Rabbi Abba said to him: 
Isn’t there the opinion of Rav and Shmuel, who both say that 
the halakha is that one does not write a receipt? 


Rabbi Hanina bar Pappi, the judge, thereupon said: Who will 
give us some of the dust of Rav and Shmuel, and I will place it 
on my eyes, so highly do I regard them. Nevertheless, isn’t there 
the opinion of Rabbi Yohanan and Reish Lakish, who both say 
that one writes a receipt? 


And similarly, when Ravin came from Eretz Yisrael to Babylonia, 
he said that Rabbi Ilai says: The halakha is that one writes 
a receipt. 


The Gemara concludes: And it stands to reason that one writes 
a receipt. As, if it would enter your mind that one does not 
write a receipt, then if the promissory note of this creditor is 
lost, should this debtor eat and rejoice? Is it fair that he should 
keep money that he knows he owes the creditor? 


Abaye objects to this line of reasoning: Rather, what should the 
halakha be, that one writes a receipt when the creditor cannot 
find the promissory note? If the receipt of the debtor is lost, 
should this creditor eat and rejoice?" Once the debtor has 
lost his receipt, there is nothing to prevent the creditor from 
collecting the debt a second time. This, too, is unfair. In either 
case, whether a receipt is written or not, an injustice could result. 
Why should it be preferred that the potential of suffering an 
injustice should be borne by the debtor rather than the creditor? 
Rava said to Abaye: Yes, it is preferable, because, as it is written: 
“The borrower is a servant to the lender” (Proverbs 22:7). The 
debtor's interests are subordinated to those of the creditor. 


NOTES 


With regard to all of the debt, one does not write a receipt - 
xb morn: The reason for this distinction is that in a case where 

the debtor has paid part of the debt, the most equitable way to 

ensure the protection of both parties going forward is to write a 

receipt. In a case where the debtor is willing to repay the entire 

debt, it is his interests that need to be considered, and since it 

is through the creditor's negligence that the promissory note 

was lost, the creditor bears responsibility for his inattention. 


If the receipt...is lost, should this creditor eat and rejoice - 
"m abn ba.. ina ‘tax: Abaye is pointing out that according 


o either opinion there is a possibility that injustice will occur. 
Ya'avetz notes that in fact the two injustices are quite different. 
nthe case where the debtor is excused from paying when the 
promissory note is lost, it is in accordance with the halakha 
hat he withholds payment, as he cannot be forced to repay 
he debt before proof of the debt is produced. By contrast, in 
he case where the debtor loses his receipt, it is only through 
deception and fraud that the debt would be collected a second 
ime, and there is no reason to assume that the creditor would 
do this. Nevertheless, Abaye apparently was concerned about 
he possibility that this could happen. 
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§ We learned in a mishna elsewhere (Shevi’it 10:5): Promissory 
notes that are antedated" are not valid, but those that are post- 
dated" are valid. 


Rav Hamnuna says: They taught this halakha only with regard to 
promissory notes, but with regard to deeds of buying and selling 
property, even postdated" documents are not valid. What is the 
reason for this stringency in the case of bills of sale? If postdated 
documents were allowed, there could be times that the seller sells 
land to the purchaser in the month of Nisan of a particular year and 
writes a postdated deed for him stating that the sale took place in 
the following Tishrei, and some money happens to reach the seller 
between Nisan and Tishrei and he purchases the land back from 
the purchaser. And then, when Tishrei arrives, the purchaser takes 
out the original bill of sale and says to the seller: It is true that you 
purchased the field from me, but I then purchased it from you 
again now, in Tishrei, as stated in this document. 


The Gemara asks: If so, a similar scenario could occur with promis- 
sory notes as well: There could be times that one borrows money 
in Nisan and writes a promissory note for the creditor stating that 
the loan took place in the following Tishrei, and some money 
happens to reach the debtor between Nisan and Tishrei and he 
repays his debt to the creditor early and says to him: Give me 
my promissory note. And the creditor says to him: I lost it, and 
he writes him a receipt instead. And then, when the time written 
in the note arrives, the creditor takes out the supposedly lost 
promissory note and says to the debtor: It is true that you repaid 
me previously, but it is now, after you repaid that loan, that you 
borrowed from me these dinars recorded in this document, which 
is dated in Tishrei. 


The Gemara answers: Rav Hamnuna holds that one does not write 
a receipt, so that scenario cannot occur. Like Rabbi Yehuda, Rav 
Hamnuna maintains that if a creditor loses his promissory note the 
debtor does not have to repay the loan. Rabbi Yosei, who does allow 
the creditor to collect his debt in such a case and write a receipt for 
the debtor, is concerned about that scenario, and consequently he 
holds that postdated promissory notes are not valid. 


Rav Yeimar said to Rav Kahana, and some say it was Rav Yirmeya 
of Difti who said this to Rav Kahana: And today, when we write 
postdated promissory notes, and we also write a receipt in cases 
where the creditor loses his promissory note, why do we do this? 
The combination of allowing postdated promissory notes and allow- 
ing the writing ofa receipt instead of producing the promissory note 
would enable double collection of the loan to take place. Rav 
Kahana said to him: The problem was rectified after Rabbi Abba 
told his court scribe: When you write postdated promissory notes, 
write as follows: We did not write this document on its date, i.e., 
on the date written within the document; rather, we postdated it 
and wrote it. Since it is clear from the text of the document that it 
was postdated, double collection of the loan is avoided. 


Rav Ashi said to Rav Kahana: But what about today, when we 
do not do this, i.e., we do not follow Rabbi Abba’s instructions? 
How do we avoid double collection of the loan? Rav Kahana replied: 
The problem was rectified after Rav Safra said to his court scribe: 
When you write these receipts for debtors who pay debts without 
the original promissory note being torn, if you know the date 
written in the missing promissory note, write it into the receipt. 
But if you do not know the date written in the promissory note, 
write the receipt without specification," i.e., do not write any date 
at all in the receipt, so that whenever the creditor produces" the 
promissory note, the undated receipt can weaken it, i.e., exempt 
the debtor from payment. 


Ravina said to Rav Ashi, and some say it was Rav Ashi who said 
to Rav Kahana: 


HALAKHA 


Promissory notes that are antedated - sin pw 
papa: Antedated promissory notes are not valid. This 
is because they enable the creditor to repossess assets 
that were owned by the debtor on the recorded date, 
even though the loan did not take place until later. This 
could cause a loss to anyone who purchased assets from 
the debtor between the date written on the promissory 
note and the date the loan was made. Since such a 
document can be misused, the Sages decreed that it 
should not be used at all to repossess liened property 
that has been sold to others. Nevertheless, the docu- 
ment is valid insofar as the debtor cannot claim, when 
the creditor produces the note, that he has already paid 
the debt. Similarly, the debtor is not deemed credible if 
he denies that the loan ever took place. The Rema writes 
that there are those who maintain that the document is 
completely invalid (Tur; Rabbeinu Yitzhak of Dampierre; 
Rosh; Rivash). This means that the debtor can claim 
that he has already paid the debt, but he cannot deny 
that the loan took place altogether (Sma). The Shakh, 
holds that he can even deny that the loan took place 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 23:1; 
Shulhan Arukh, Hoshen Mishpat 43:7, and see Netivot 
HaMishpat there). 


Promissory notes...that are postdated - ...2in "bw 
PANAT: A postdated promissory note is valid, as the 
later date merely limits the collection possibilities of 
the creditor. Even if the postdated note does not state 
explicitly that it is postdated, it is valid. The Rema, cit- 
ing Rabbeinu Yona, writes that although a postdated 
promissory note is valid, a document should not be 
postdated ab initio, as it gives the appearance of a false- 
hood (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
23:2; Shulhan Arukh, Hoshen Mishpat 43:12). 


Deeds of buying and selling property, even post- 
dated - papisa sax apa Mpa ww: A bill of sale of 
property with an incorrect date is not valid, whether the 
incorrect date is earlier or later than the date of the sale, 
unless the document states explicitly that it is dated 
incorrectly. A postdated bill of sale is not valid because 
there is a concern that the seller might repurchase the 
property before the arrival of the date written in the 
bill of sale, and then the postdated bill of sale might be 
used by the purchaser to claim that he purchased the 
field once again on the specified date. This is in accor- 
dance with the opinion of Rav Hamnuna (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:7; Shulhan Arukh, 
Hoshen Mishpat 43:13). 


So that whenever the creditor produces, etc. - bon 
^) a7 mag: When a postdated promissory note 
is written, if it is subsequently lost and there is conse- 
quently a need to write a receipt for the debtor when 
he repays the debt, the receipt should be written with- 
out a date, so that if the postdated promissory note is 
found and presented in court in the future, the undated 
receipt will be used to counter it. If the debtor accepted 
a receipt with a date in it, he bears the consequences 
if the promissory note is found and presented in the 
future. This is in accordance with what Rav Safra told his 
scribe and the conclusion of the Gemara (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:7; Shulhan Arukh, 
Hoshen Mishpat 43:24). 


NOTES 

Write without specification — wano 1273: The date 
should not be specified in the receipt so it can be used 
at any time. The sum of money recorded in the promis- 
sory note, which is now being repaid, would certainly 
be written in the receipt. The Rashbam notes that the 
creditor would have to take care to refrain from lending 
the debtor this precise sum of money in the future, since 
the receipt, which has no date, could be used to counter 
any future promissory note for the specified sum. 
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NOTES 
If you know the day on which you effected the acquisi- 
tion -= Pa AMIPT NAP amy T N: This would not be considered 
an antedated note and consequently not valid, because the 
date on the document does in fact reflect the date of the 
transaction, and it is on the date of the transaction that the 
liens on the seller's property are activated. 


BACKGROUND 

Shili, Hini - 9397 Jon: These two towns, which were less than 
a kilometer apart from each other, were primarily market 
towns, centers for the sale of produce. It appears that they 
were close to the Euphrates River and within the jurisdiction 
of the larger city of Sura. Some maintain that these two towns 
eventually merged into a single small city called Shilahin, 
which is located south of the city of Kufa, in Iraq. 


Location of Shili and Hini 
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But today, when we do not do this either when writing receipts, 
how can we avoid double collection of a loan? Rav Kahana said 
to him: The Sages instituted taking this precaution. One who 
does what the Sages instituted does it and protects himself from 
loss; and as for one who does not do so, he has brought the loss 
upon himself, and will suffer the consequences if the promissory 
note is found and presented in the future. 


Rava bar Rav Sheila said to those who wrote deeds of acquisi- 
tion, i.e., deeds of sale or deeds of gifts for property they acquired: 
When you write deeds of acquisition after the acquisition was 

performed, if you know the day on which you effected the 

acquisition," write that date on the document. But if you do 

not know the day on which you effected the acquisition, write 

the date on which you are currently writing the document. 
You should follow this procedure, and not write an approximate 

or estimated date, so that the document shall not appear as 

a falsehood. 


Rav said to his scribe, and Rav Huna said similarly to his scribe: 
When you are writing a document and you are situated in Shili, 
write that the document was written in Shili, and you should do 

so even if the matters were given over to you, i.e., the transaction 

attested to in the document took place, in Hini.” When you are 

situated in Hini, write that the document was written in Hini, 
even if the matters were given over to you in Shili. 


§ Rava said: With regard to this one who is holding a promis- 
sory note of one hundred dinars," and he says to the court: 
Prepare this note for me, i.e., exchange it, for two notes of fifty 
dinars each, so that if the debtor pays half the debt I will be able 
to give him one document and keep the other, we do not prepare 
the new notes for him. 


What is the reason? The Sages have performed a matter here 
that is beneficial to the creditor and is beneficial to the debtor 
as well. It is beneficial to the creditor to keep the promissory 
note with the larger sum so that he can coerce the debtor to repay 
him, as there is a greater incentive to pay off a larger promissory 
note than a smaller one. And it is beneficial to the debtor, so that 
when he pays half the debt his promissory note becomes vitiated, 
and the remainder of the sum written in the vitiated promissory 
note can be collected only if the creditor takes an oath that he has 
not received the entire sum. 


HALAKHA 


If you know the day on which you effected the acquisition, 
etc. -ADPT NII TYP g: A document may be written to 
attest to an acquisition even long after the acquisition occurred. 
Therefore, if there are two people who witnessed such an 
acquisition and delayed writing the document attesting to 
it until a later date, they should write the date on which the 
acquisition occurred; if they do not recall the precise date, 
they should record the date of the writing of the document, 
in accordance with the statement of Rava bar Rav Sheila. The 
witnesses may not say, for example: We are certain that the 
acquisition took place in Tishrei, so we will date the document 
in Marheshvan, the month following Tishrei; such a document 
has a semblance of falsehood. Rav Yaakov Beirav writes that 
they may write a date range, such as: The first third of month 
so-and-so, or the middle of month so-and-so (Rambam Sefer 


Mishpatim, Hilkhot Malve VeLoveh 23:6; Shulhan Arukh, Hoshen 
Mishpat 43:16, 18-19). 


This one who is holding a promissory note of one hundred 
dinars — 31 AN2 12 KWH BPI XID NI: If one holds a promis- 
sory note that says another owes him one hundred dinars, and 
he requests of the court that they exchange this note for two 
notes of fifty dinars each; or conversely, if he has two notes 
of fifty dinars each and he requests that the court exchange 
hem for a single note of one hundred dinars, the court does 
not honor these requests, even if it is definitively known that no 
repayment had been received, unless both parties consent to 
he exchange. This is in accordance with the statements of Rava 
Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 23:17; Shulhan 
Arukh, Hoshen Mishpat 53:1, and in the comment of Rema). 
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And Rava said further: With regard to this one who is holding two 
promissory notes, each of fifty dinars, owed by the same person, 
and he says to the court: Prepare this note for me into a single 
note of one hundred dinars, we do not prepare the new note 
for him. 


What is the reason? The Sages have performed a matter here that 
is beneficial to the creditor and is beneficial to the debtor as 
well. It is beneficial to the creditor to keep the smaller notes, so 
that if the debtor pays fifty dinars, his promissory note will not 
become vitiated, which would require the creditor to take an 
oath before collecting the remainder. And it is beneficial to the 
debtor, so that the creditor will not be able to coerce him to repay 
the debt quickly, as there is a greater incentive to repay a larger 
sum than a smaller one. 


Rav Ashi says: With regard to this one who is holding a promis- 
sory note of one hundred dinars, and he said to the court: Pre- 
pare this note for me into one note of fifty dinars," as the debtor 
has paid me half, we do not prepare the new note for him. 


What is the reason? We say, i.e., we are concerned, that the follow- 
ing may have happened: This debtor actually repaid all one hun- 
dred dinars, and when he did so he said to the creditor: Give me 
back my promissory note. And the creditor said to him: I lost it. 
And the creditor wrote a receipt for him in lieu of handing over 
the promissory note. And now, if we write a new promissory note 
of fifty dinars for the creditor, he will present this note and say to 
the debtor, who presents his receipt for a hundred dinars: That 
receipt is for a different loan that you repaid. 


MI S H N A Ina case where there are two brothers, one 


poor and one rich, and their father left 
them a bathhouse" or an olive press as an inheritance, ifthe father 
had built these facilities for profit," i.e., to charge others for using 
them, the profit that accrues after the father’s death is shared 
equally" by the two brothers. If the father had built them for 
himself and for the members of his household to use, the poor 
brother, who has little use for these amenities, cannot force the rich 
brother to convert the facilities to commercial use; rather, the 
rich brother can say to the poor brother: Go take servants for 
yourself, and they will bathe in the bathhouse. Or he can say: 
Go take olives for yourself, and come and make them into oil 
in the olive press. 


If there are two people who were living in one city," one named 
Yosef ben Shimon and the other also named Yosef ben Shimon, 
one cannot present a promissory note against the other, as the 
purported debtor can claim: On the contrary, it is you who owed 
me money; you repaid me and I returned this note to you upon 
payment. Nor can another, third person, present a promissory 
note against either of them, as each one can claim: It is not I but 
the other Yosef ben Shimon who owes you money. 


If a document is found among one’s documents stating: The 

promissory note against Yosef ben Shimon is repaid, and both 

men named Yosef ben Shimon owed this man money, the promis- 
sory notes of both of them are considered repaid, as it cannot be 

determined which debt was repaid and which is outstanding. 


If the father had built these facilities for profit - aw Ixy: 
According to Tosafot (cited in Rosh), the deciding factor is not 
whether or not the father actually built these facilities for profit, 
but whether or not they are currently capable of being put to 
commercial use (see Ritva, Bava Batra 13a). 


NOTES 
The profit is shared equally - ysoxd DW: This is to say that 
the poor brother cannot claim that he would prefer to sell the 
facility and divide the proceeds, and the rich brother cannot 
claim that he would prefer to divide the days rather than the 
profits so that he may have half the days available for his own 
use (Ba'al HaMaor). 


HALAKHA 


Prepare this note for me into one note of fifty dinars - 
pennan omy saw: If a creditor appears before the 

court holding a promissory note for one hundred dinars 

and requests that it be exchanged for another note for fifty 

dinars, as the debtor has paid half the debt, the court may 

not honor this request. This is because of the concern that 
the debtor might have in fact repaid the entire debt of one 

hundred dinars and been issued a receipt to that effect, a 

receipt that would be now be ineffective against a promis- 
sory note of fifty dinars (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 23:18; Shulhan Arukh, Hoshen Mishpat 53:1). 


Two brothers...and their father left them a bathhouse, 
etc. = ^D YM PAK a TIT... PMX 2: In a situation in 
which two brothers, one rich and one poor, inherited a bath- 
house or olive press that cannot be divided between them, 
the halakha is as follows: If the father built these facilities 
for profit, they should continue to operate them under that 
arrangement, the profits being divided among the brothers. 
Ifthe father built them for personal use and the poor brother 
would have no benefit from such amenities, he cannot force 
his brother to convert them into commercial facilities; rather, 
both brothers should continue using them as the father had 
intended them, as personal amenities, the rich brother say- 
ing to the poor one: Go purchase servants and attendants 
to use the bathhouse, or: Go purchase olives to press. 

If the poor brother proposes: Either purchase my half 
from me or | will purchase your half from you, the rich 
brother must accept the offer. According to some opinions, 
this option, which is standard in cases of joint property in 
which one partner wants to terminate the partnership, is 
not applicable to this case (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 1:2; Shulhan Arukh, Hoshen Mishpat 171:6, and in 
the comment of Rema; and see Sma there). 


Two people who were living in one city, etc. - paw ow 
ADANY VYA: If two people in a city share the same name 
and father’s name, neither of them can present a promissory 
note against the another, as the purported debtor can claim: 
This note in fact attests to the fact that you owed me money. 
You repaid the loan, whereupon | returned the document 
to you. Similarly, no third party can collect the debt from 
either of them with a promissory note bearing their shared 
name, as each can claim that the note applies to the other. 
If the witnesses who signed the document appear before 
the court and testify that the loan was given to one or the 
other of these men, the loan is collectible from the party so 
identified, but only as a loan by oral contract, which would 
allow for the possibility of the debtor to successfully claim 
that the debt has been paid (Maggid Mishne, citing Ritva). 

What solution is available in such a case to allow these 
two to conduct their business? They should identify them- 
selves in a unique manner in their documents, such as by 
writing the names of their grandfathers or an identifying 
physical or familial trait. This is all in accordance with the 
mishna. 

The Rema, citing the Tur, writes that if two people with 
identical names live in different cities, these limitations 
do not apply to them, as the names of their respective 
hometowns would be recorded in the note. See Netivot 
HaMishpat, where it is noted that others maintain it is not 
necessary to record the hometown of the parties in a prom- 
issory note, and nonetheless the limitations do not apply to 
them. He writes that this is the accepted practice (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 24:8; Shulhan Arukh, 
Hoshen Mishpat 49:7). 
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BACKGROUND 


Exilarch — xmbs w: The person who filled the position of 
Exilarch, who was descended from the kings of the house 
of David, was recognized by the Jews as the heir to the 
scepter of Judah (see Genesis 49:10) and entrusted with 
broad official powers. He was the leader of the Jews of 
he Persian Empire and their representative to the authori- 
ies, who regarded him as a member of a royal dynasty. 
Consequently, the Exilarch enjoyed a lofty position within 
he Persian court. 


PERSONALITIES 

King Shapur - xan iaw: This refers to the Persian king 
Shapur |, 241-272 CE, the second ruler of the Sassanid 
dynasty. He was one of the great Persian kings who 
expanded the borders of the kingdom. He waged several 
wars against the Romans and conquered extensive terri- 
tory from them, reaching as far as Syria. He even managed 
to take the Roman Emperor Valerianus captive. Despite 
this, he did not always win his wars, and was defeated by 
the Romans in several battles. 

Unlike most of the kings of that dynasty, King Sha- 
pur | was tolerant of other religions. The Gemara relates 
at length his close relationship with the Jews, and how 
he valued and appreciated Jewish customs. On several 
occasions the Talmud recounts his friendship with the 
amora Shmuel. 


NOTES 


Witnesses of the transmission effect the divorce - ty 
M12 AVM: The Rashbam explains: According to the 
opinion of Rabbi Eliezer, there is no need for signatures 
on a bill of divorce at all except by a rabbinic enactment; 
he only absolute requirement is the presence of wit- 
nesses at the time of the transmission of the bill of divorce. 
oreover, he maintains that there is no need for a bill of 
divorce to have a date written on it, as the witnesses to 
he transmission of the document can themselves testify 
o the date of the divorce. It is for this reason that Abba 
Shaul allows the bill of divorce to state simply: Today. It 
is not because this term is considered a valid date, but 
because he does not require a date altogether. Therefore, 
nothing can be inferred from this case to the case of the 
promissory note. 
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What should two people with the same name in a single city 
do in order to conduct their business? They should triple their 
names by writing three generations: Yosef ben Shimon ben so- 
and-so. And if they have identical triple names, i.e., not only their 
fathers but their grandfathers had identical names, they should 
write an indication as to which one is referred to, such as: The 
short Yosef ben Shimon or the dark Yosef ben Shimon. And if 
they have identical indications, they should write: Yosef ben 
Shimon the priest, if one of them is a priest. 


G E M A RA There was a certain promissory note that 


was presented at the court of Rav Huna, 
in which it was written: I, so-and-so son of so-and-so, borrowed 
one hundred dinars from you. No name was given as the creditor, 
but the one presenting the document claimed that the money 
was owed to him. 


Rav Huna said: The term: From you," in the document does not 
identify anyone in particular, and can mean even: From the 
Exilarch,® or even: From King Shapur.” 


Rav Hisda said to Rabba: Go out and investigate this matter, as 
tonight Rav Huna will ask this question of you. 


Rabba went out, examined the matter, and discovered a relevant 
source. As it is taught in a baraita: Concerning a bill of divorce 
in which there are the signatures of witnesses on the document 
but there is no date written on it, Abba Shaul says that if it is 
written in it: I divorced her today," it is valid. 


Rabba concludes: Apparently, the term: Today, indicates that day 
on which the bill of divorce emerges in the presence of the court. 
Here too, the term: From you, ina promissory note indicates that 
man from whose possession it emerges. 


Abaye said to him: But this is not a valid proof, as perhaps Abba 
Shaul holds in accordance with the opinion of Rabbi Eliezer, 
who says that witnesses of the transmission of the bill of divorce 
effect the divorce." But here, let there be a concern for the pos- 
sibility of the promissory note falling from its rightful owner and 
being found by the present holder of the document. 


Rabba said to Abaye: We are not concerned for the possibility 
of a promissory note falling from its rightful owner and being 
found by another. And from where do you say, i.e., from where 
can it be proven, that we are not concerned for the possibility of 
a promissory note falling and being found by another? 


HALAKHA 


would then be exempt from repaying the debt (Rambam Sefer 


From you — “Jara: Concerning a promissory note in which it is 
written: |, so-and-so, borrowed one hundred dinars from you, 
anyone who claims to be the creditor and is in possession of 
such a document can collect the stated debt with it. This is the 
halakha provided that the holder of the promissory note claims 
to be the creditor; otherwise it is unreasonable to assume that 
a debtor would obligate himself to anyone who might happen 
to be holding the document (Shakh; Netivot HaMishpat). The 
concern that perhaps the true creditor lost the note and the cur- 
rent holder found it is not taken into consideration, in accordance 
with Rabba's statement. This applies only if the note is signed 
by witnesses. If it was written or signed by the debtor himself, 
since he has the right to claim that the debt has been repaid, he 
also is deemed credible if he claims: | borrowed the money from 
someone else, who apparently lost the note, and you found it. He 


Mishpatim, Hilkhot Malve VeLoveh 24:9; Shulhan Arukh, Hoshen 
Mishpat 50:1, and in the comment of Rema; 61:10). 


If it is written in it: | divorced her today - Pawg ia 373 OX 
piv: A bill of divorce in which there is no date recorded, and 
instead it is written: | divorced her today, is valid, as the word 
today is taken to be referring to the specific day on which the 
bill of divorce is brought to the court, in accordance with the 
statement of Rabba. See Shiltei Gibborim, who maintains that it is 
valid only if it can be established, via the witnesses who saw the 
transmission of the bill of divorce to the woman, what the date 
of the divorce was (Rambam Sefer Nashim, Hilkhot Geirushin 1:26; 
Shulhan Arukh, Even HaEzer 127:7 and Beit Shmuel and Hokhmat 
Shlomo there). 
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As we learned in the mishna: If there are two people who were 
living in one city, one named Yosefben Shimon and the other also 
named Yosef ben Shimon, one cannot present a promissory note 
against the other, as the purported debtor can claim: On the con- 
trary, it is you who owed me money; you repaid me and I returned 
this note to you upon payment. Nor can another, third person, 
present a promissory note against either of them. This indicates 
that one of them can present a promissory note against others." 
But why can they do so? Let there be a concern for the possibility 
of the promissory note falling from one Yosef ben Shimon and 
being found by the other. Rather, must one not conclude from this 
mishna that we are not concerned for the possibility of the promis- 
sory note falling from one Yosef ben Shimon and being found by 
the other? 


The Gemara asks: And why did Abaye, who is concerned for this 
possibility, not see a proof to the contrary from the mishna? He 
would counter: We are not concerned for the possibility of a 
promissory note falling from one particular person and being 
found by the other person with the same name, which is the case 
in the mishna, as that is extremely unlikely. We are concerned for 
the possibility of a promissory note falling from one of the general 
public and being found by someone else. 


The Gemara asks: And what of that which is taught in another 
baraita:" Just as the two men named Yosef ben Shimon cannot 
produce a promissory note, this one against that one, so they 
cannot produce promissory notes against others, as those others 
can claim: I did not borrow from you but from the other Yosef 
ben Shimon, and somehow the note he was holding is in your pos- 
session? This baraita contradicts the mishna, from which it was 
inferred that one of the two men named Yosef ben Shimon can 
produce promissory notes to collect the debt from others. With 
regard to what principle do the mishna and baraita disagree? 


They disagree with regard to whether letters, i.e., the content of a 
promissory note, are acquired by merely transferring" the docu- 
ment to a new owner. In other words, they disagree about whether 
or not a creditor can transfer his right to collect a debt to another 
by merely transferring the document to him. 


The tanna of our mishna maintains that letters are acquired by 
transferring the document. There is no concern that the promissory 
note was inadvertently transferred from one Yosef ben Shimon to 
the other by being lost and then found, as explained earlier. Never- 
theless, there is still the possibility that one Yosef ben Shimon delib- 
erately transferred the promissory note to the other, transferring the 
right of collection to him. According to this tanna, the second Yosef 
ben Shimon is fully entitled to collect the debt by producing the 
promissory note. And the tanna of the baraita holds that letters 
are not acquired by transferring" the document, so that even if one 
Yosef ben Shimon transferred his promissory note to the other, the 
new holder of the document is not entitled to collect the debt. 


HALAKHA 


Letters are not acquired by transferring — NIP Nisin pr 
mbna: How can the holder of a promissory note or a bill of sale 
transfer ownership of the document to another? The seller of the 
document writes a separate document of sale, or it is written 
into the note itself being sold, stating: You, so-and-so, acquire 
from me, so-and-so, this document along with all the financial 
rights associated with it. Both the document being transferred 
and the new document attesting to the transferal are then given 


to the acquirer. The document is thereby transferred through 
a process of writing and transmission. If this procedure was 
not followed, the document has not been legally transferred, 
and is not acquired even as a piece of paper. This is in accor- 
dance with the Gemara in a previous chapter (Bava Batra 77a), 
which concludes that letters cannot be acquired by transferring 
(Rambam Sefer Kinyan, Hilkhot Mekhira 6:10; Shulhan Arukh, 
Hoshen Mishpat 66:1). 


HALAKHA 


One of them...against others — DN by om: If there 
are two people in the same city with identical names 
and fathers’ names, although they cannot collect debts 
from one another based on promissory notes, they can 
collect such debts from others. The debtor cannot claim: 
| did not borrow from you but from the other man with 
the same name, and he must have lost the note, which 
you now found. This is because it is assumed that the 
holder of the note is the true creditor; the concern that 
it may have fallen and been found by another man 
with the same name is not taken into consideration, 
in accordance with the Gemara here (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 24:9; Shulhan Arukh, 
Hoshen Mishpat 49:7). 


NOTES 


And what of that which is taught in another baraita - 
NNT NT xx: This baraita disagrees with the mishna, 
and maintains that it is possible for a promissory note 
written for one Yosef ben Shimon to find its way into 
the possession of the other Yosef ben Shimon. Despite 
this, the baraita assumes that this did not take place by 
its being dropped by one Yosef ben Shimon and then 
found by the other, as both Abaye and Rabba earlier 
agreed that this is extremely unlikely. Therefore, the 
Gemara seeks to explain the ruling of the baraita in 
another manner. 


They disagree with regard to whether letters are 
acquired by transferring - 7YpNA isp nvnina 
sban: This is a dispute recorded earlier in this chap- 
ter 69b- 170a). Some hold that the ownership of a 
promissory note and the rights associated with it can 
be transferred by merely transferring the document to 
its new owner. Others maintain this is not sufficient. 
Rather, a separate document of transfer must be written, 
or the document can be acquired in conjunction with 
the acquisition of land. 
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HALAKHA 


One of several brothers who has a promissory note in 
his possession — 7) NA KY Jin WwWAY PMX pa INN: 
f several brothers have inherited their father’s estate and 
have yet to divide the estate among them, and one of the 
brothers produces a promissory note of their father that he 
claims belongs to him exclusively, he must bring proof that 
he father transferred the note to him, or that the father 
bequeathed it to him on his death bed. If he cannot prove 
is claim, the promissory note is assumed to be joint property 
of all the brothers. This is in accordance with the baraita 
cited in the Gemara. This is the halakha even according to 
he opinion that ordinarily the holder of a promissory note 
with another's name as creditor is not required to prove he 
acquired it legally; as it is common for brothers who are 
co-heirs to seize property belonging to the estate from one 
another (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:9—10; 
Tur and Shulhan Arukh, Hoshen Mishpat 62:1, and in the com- 
ment of Rema). 
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And if you wish, say that everyone, i.e., both the tanna of the 
mishna and the tanna of the baraita, holds that letters are 
acquired by transferring the document, and here they dis- 
agree with regard to whether or not the new holder of the 
promissory note is required to bring proof that the original 
creditor transferred it to him for collection, as opposed to his 
having received it for safekeeping or having found it by chance. 
The tanna of our mishna holds that the present holder of the 
document is not required to bring proof that the debt was 
transferred to him and therefore he can collect the debt through 
the promissory note in his possession. And the tanna of the 
baraita holds that he is required to bring such proof, and 
in its absence he cannot collect the debt with the document 
he holds. 


Thisis as it was stated: Letters are acquired by transferring the 
document. Abaye says: The new holder of the document is 
required to bring proof that he has in fact acquired the right to 
collect the debt. And Rava says: He is not required to bring 
such proof; it is assumed that if he is holding the document it 
was transferred to him knowingly by the original creditor. 


Abaye said: From where do I say that he is required to bring 
proof? This is as it is taught in a baraita: In the case of one of 
several brothers, heirs of an estate, who has a promissory note 
in his possession" listing a debt owed to the deceased father, 
and he seeks to collect the debt for himself, it is upon him to 
bring proof that the document was transferred to him legally by 
his father in his lifetime, or that it was bequeathed to him specifi- 
cally and he did not appropriate it from the other brothers. 
Abaye concludes from this: What, is the same not true for all 
others in a similar situation? In other words, whenever someone 
holds a promissory note that did not initially belong to him he 
is required to prove that he acquired it legally. 


And Rava said in response: Proof is not generally required in 
such a case. But the case of brothers who are heirs is different, 
as it is common for brothers who are co-heirs to seize property 
belonging to the estate from one another. 


There are those who say there is a different version of this 
exchange between Abaye and Rava. According to this version, 
Rava said: From where do I say that no proof is required? As 
it is taught in a baraita: In the case of one of several brothers, 
heirs ofan estate, who has a promissory note in his possession 
listing a debt owed to the deceased father, and he seeks to collect 
the debt for himself, it is upon him to bring proof that the 
document was transferred to him legally by his father in his 
lifetime, or that it was bequeathed to him specifically and that 
he did not appropriate it from the other brothers. The impli- 
cation is that it is only brothers who must bring such proof, as 
it is common for brothers who are co-heirs to seize property 
belonging to the estate from one another. But others in a 
similar situation do not have to bring proof that they acquired 
the promissory note legally. 


And how would Abaye counter this proof? He would say: There 
is no difference between brothers and anyone else; they all have 
to bring proof. The baraita specifies brothers because it was 
necessary for it to mention that case, as it might enter your 
mind to say that since it is common for brothers who are co- 
heirs to seize property belonging to the estate from one another, 
one might say that they are careful to prevent such attempts. 
And therefore, when brothers produce a promissory note, they 
are not required to bring proof that they obtained it legally, as 
itis assumed that the other brothers would not have allowed the 
note to escape their possession otherwise. To counter this, the 
baraita teaches us that brothers, too, must bring proof when 
they produce promissory notes. 
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§ The Gemara returns to discuss the case of two men with the 
same name. But what about that which is taught in another baraita: 
Just as the two men named Yosef ben Shimon can produce a 
promissory note against others, so can they produce promissory 
notes against one another. This represents a third opinion, standing 
in opposition to both the mishna and the previous baraita. The 
Gemara asks: With regard to what do the mishna and first baraita 
on the one hand, and this baraita on the other, disagree? 


The Gemara answers: They disagree about whether or not a scribe 
may write a promissory note for a debtor even if the creditor is 
not with him. 


The tanna of our mishna holds that a scribe may write a promissory 
note for a debtor even if the creditor is not with him. The Gemara 
explains: At times, it could happen that one of the men named 
Yosef ben Shimon goes to a scribe and to witnesses and says to 
them: Write a promissory note for me, as I wish to borrow money 
from another Yosef ben Shimon. And then, after they write the 
document and sign it for him, he will take it and say to the other 
Yosef ben Shimon: Give me the hundred dinars that you borrowed 
from me, as attested to in this document. That is the reason why the 
mishna rules that two people of the same name cannot collect a debt 
through a promissory note from one another, thereby preventing 
this occurrence. 


By contrast, the tanna of the other baraita holds that a scribe may 
not write a promissory note for a debtor unless the creditor is with 
him and consents to the writing of the document. If one Yosef ben 
Shimon consents to the writing of the document before the other, 
they apparently trust one another, and there is no concern that the 
one holding the promissory note will defraud the other. 


§ The mishna teaches: If a document is found among one’s docu- 
ments stating: The promissory note against Yosef ben Shimon is 
repaid, and both men named Yosef ben Shimon owed this man 
money, the promissory notes of both of them are considered 
repaid, as it cannot be determined which debt was repaid and 
which is outstanding. The Gemara comments: The implication of 
the mishna is that the reason this man cannot collect his debt is that 
this note was found among his papers; but if it was not suddenly 
found, rather he was always aware of its existence, he could present 
a promissory note against one of the men named Yosef ben Shimon 
and collect the debt from him. The Gemara asks: But didn’t we 
learn earlier in the mishna: Nor can another present a promissory 
note against either of them? 


Rabbi Yirmeya said: This later line in the mishna is stated with 
regard to a promissory note in which the debtors Yosef ben Shimon 
are identified by having their names tripled, i.e., through mention- 
ing the name of their respective grandfathers, as is explained at the 
end of the mishna. 


The Gemara questions this explanation: But let us see in whose 
name the receipt, i.e., the note stating that Yosef ben Shimon’s debt 
has been repaid, is written. Why is there uncertainty as to which 
Yosef ben Shimon is referred to in the document? Rav Hoshaya said: 
The case is where the debtors are identified by having their names 
tripled in the promissory note, but the names are not tripled in 
the receipt." 


Abaye stated a different answer to this question, that the mishna is 
speaking about the debtor, not the creditor, and this is what it is 
saying: If a receipt is found among the debtor’s documents" stat- 
ing: The promissory note of Yosef ben Shimon against me has been 
repaid, and this debtor had borrowed money from both men named 
Yosef ben Shimon, the promissory notes of both of them are con- 
sidered repaid," i.e., they are not valid for collection, as it cannot be 
determined which debt was paid and which one is outstanding. 


HALAKHA 


Where the names are tripled in the promissory note, 
but not tripled in the receipt - px) wwa perwa 
saiwa pown: If one lent money to two people named 
Yosef ben Shimon, and each of the two promissory notes 
indicated the debtors’ grandfathers’ names so that they 
could be distinguished from each other, and the creditor 
finds a receipt stating that the debt of Yosef ben Shimon 
has been repaid, without mentioning the grandfather's 
name, and both promissory notes are stored among 
the creditor's torn promissory notes, i.e., notes that have 
already been repaid, although these promissory notes 
themselves were not torn, the presumptive status of both 
notes is undermined and neither one can be collected. 
This is in accordance with the mishna, as it is explained by 
Rabbi Yirmeya and Rav Hoshaya (Shulhan Arukh, Hoshen 
Mishpat 49:9). 


Found among the debtor's documents — mh Kyn) 
Priwe pa: If two people named Yosef ben Shimon lent 
money to a single debtor, who has a receipt stating that 
he has repaid a loan to Yosef ben Shimon, neither credi- 
tor can collect his debt with his promissory note, as the 
debtor can say to whichever of them attempts to collect: 
This receipt pertains to your loan. This is in accordance 
with Abaye's interpretation of the mishna. If one Yosef ben 
Shimon then authorizes the other to collect his loan for 
him, so that the second Yosef ben Shimon is empowered 
to collect both debts, he can collect with the lesser of the 
promissory notes, since the debtor concedes that one of 
the debts is not repaid (Sefer Mishpatim, Hilkhot Malve 
VeLoveh 24:8; Shulhan Arukh, Hoshen Mishpat 49:7). 


NOTES 


The promissory note of Yosef ben Shimon has been 
repaid, the promissory notes of both of them are con- 
sidered repaid - nipw yrs "by piyaw ja ype bw ew 
pya omw: If either Yosef ben Shimon attempts to col- 
ect with his promissory note, the debtor can claim: It is 
not known for certain that my debt to you has not been 
repaid, and therefore he can avoid payment to both of 
hem. If one of the men named Yosef ben Shimon autho- 
rizes the other to collect his debt for him, the authorized 
one can approach the debtor acting on behalf of both 
himself and the other man, and collect the lesser of the 
wo debts (Rashbam; see Rashba and Ritva). The Sefer 
Hashlama and the Meiri note that when the Gemara here 
states that the debtor need not repay either debt, this is 
referring only to the inability of the court to force repay- 
ment; on a moral level the debtor is in fact obligated to 
pay both debts, as explained elsewhere (see Bava Kamma 
118a). 
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HALAKHA 


One promissory note among the promissory notes in 
my possession is repaid, but | do not know which one, 
etc. — MBVIAPK YIP NIV MWY PIW: If one says to 
his children: One of the promissory notes in my possession is 
repaid, but | do not know which one itis, all of his promissory 
notes are considered repaid, in accordance with the mishna. 
There is no difference whether the man who said this is still 
alive, or has since died. If he is still alive, and he subsequently 
claims to have examined the matter and determined which 
document it is that was repaid, he is deemed credible, and 
he can then collect all his other debts (Shakh). If there are 
among the man’s promissory notes two notes relating to 
the same debtor, he can collect the lesser of the two debts, 
in accordance with the mishna. The Rema, citing Nimmukei 
Yosef, writes that if the debtor has a receipt for the lesser 
debt, the greater debt can then be collected (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 16:12; Shulhan Arukh, 
Hoshen Mishpat 65:23). 


One promissory note of yours in my possession is repaid — 
yna pa ai www: If a creditor says to a debtor: One of the 
promissory notes | have of yours is repaid, and the creditor 
has two notes of this debtor, the larger of the two loans is 
considered repaid, and he can collect the smaller loan. If the 
creditor said to him instead: The debt of yours that | have 
in my possession is repaid, all the promissory notes in his 
possession are considered repaid. Since he did not mention 
any particular amount, it is assumed that when he used 
he term debt he was including all the amounts loaned to 
his debtor over time, in accordance with Rava’s statement 
(Shulhan Arukh, Hoshen Mishpat 65:24, and see Sma there). 


My field is hereby sold to you, etc. - 131 ay mys w: 
one says to another: | am hereby selling you one of my 
houses, or: | am hereby selling you one of my oxen, without 
specification, he gives him the smallest house or ox in his 
possession. If one of the seller's oxen dies before he has 
given any to the purchaser, or if one of his houses collapses, 
he can tell the purchaser that it was that ox or house that 
was sold, and the purchaser is not refunded his money, 
because the holder of the document of sale is always at a 
disadvantage (Rambam Sefer Kinyan, Hilkhot Mekhira 21:19; 
Shulhan Arukh, Hoshen Mishpat 214212). 


NOTES 
There, the holder of the document is at a disadvantage, 
etc. — D) WWT bya T ona: The underlying principle in 
these cases is: The burden of proof rests upon the claimant. 
Therefore, in both the case of the promissory note and the 
case of the sale, whoever attempts to receive more than the 
minimum must prove his case. 
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The mishna teaches: What should two people with the same name 
in a single city do in order to conduct their business? They should 
triple their names by writing three generations: Yosef ben Shimon 
ben so-and-so. If their grandfather’s names are identical and they 
have no prominent physical difference to indicate who is the one 
listed in the document, they write that the one referred to in the 
document is a priest, if that is the case. The Sages taught the follow- 
ing continuation of the mishna in a baraita: And if both of them 
were priests, they should write several generations of ancestors, 
until a divergence in names is found that can serve as a means of 
identification. 


MI S HNA In the case of one who says to his son before 


dying: One promissory note among the 
promissory notes in my possession is repaid, but I do not know 
which one," the promissory notes of all of those who owe him 
money are considered repaid, i.e., they are not valid for collection, 
as it cannot be determined which debt was repaid and which are 
outstanding. If there were found among his papers two promissory 
notes owed by one person, the one for the greater amount is 
considered repaid, and the one for the smaller amount is not 
considered repaid and can be collected; the debtor is favored in the 
case of an uncertainty. 


G E M ARA Rava says that if a creditor says to a debtor 


who borrowed money twice from him: One 
promissory note of the two that I have of yours in my possession 
is repaid," without specifying which one, the one for the greater 
amount is considered repaid, and the one for the smaller amount 
is not considered repaid, and can be collected. If the creditor said 
instead: The debt of yours that I have in my possession is repaid, 
all the promissory notes this creditor has from this debtor are 
considered repaid, as the term debt covers all the loans at once. 


Ravina said to Rava: If that is so that when one makes an ambiguous 
statement it is interpreted to his detriment, does the same halakha 
apply to sales? Ifa seller of land writes a document for a purchaser 
stating: My field is hereby sold to you," without specifying which 
of his two fields he is referring to, is it the larger field that is sold to 
him? And ifhe writes a document for the purchaser stating: The field 
that I have is sold to you, is it so that all ofhis fields are sold to him, 
as the Hebrew word for field can refer to several fields as well as a 
single field? 


Rava explains: There, the holder of the document of sale is at a 
disadvantage," as it is he who seeks to take more property from the 
seller, and must accept the minimal meaning. Here too, in the case 
of the promissory notes, it is the holder of the document, the creditor, 
who seeks to collect more money from the debtor. Therefore, the 
creditor is at a disadvantage. 


MI S HN A One who lends money to another with the 


assurance of a guarantor cannot collect the 
debt from the guarantor. 


But if the creditor said to the debtor: I am lending the money on the 
condition that I will collect the debt from whomever I wish, i.e., 
either the debtor or the guarantor, he can collect the debt from the 
guarantor. Rabban Shimon ben Gamliel says: If the debtor has 
property of his own, then whether in this case, where the creditor 
stipulated this condition, or that case, where he did not, he cannot 
collect the debt from the guarantor. 
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And so Rabban Shimon ben Gamliel would say:" If there is a guaran- 
tor for a woman for her marriage contract," from whom the woman 

can collect payment of her marriage contract instead of collecting it 

from the husband, and her husband was divorcing her, the husband 

must take a vow prohibiting himself from deriving any benefit from 

her, so that he can never remarry her. This precaution is taken lest the 

couple collude [kenunya]! to divorce in order to collect payment of 
the marriage contract from this guarantor’s property, and then the 

husband will remarry his wife. 


GEMARA The mishna teaches: One who lends money 


to another with a guarantor cannot collect 
the debt from the guarantor. The Gemara at first understands that the 
mishna is ruling that a guarantor’s commitment is limited to when 
the debtor dies or flees. What is the reason the guarantor’s commit- 
ment is limited? Rabba and Rav Yosef both say that the guarantor can 
tell the creditor: You gave a man over to me, to take responsibility for 
him ifhe dies or flees; I have given a man back to you. The debtor is 
here before you; take your money from him, and if he has nothing, 
suffer the loss yourself. 


Rav Nahman objects to this: This is Persian law. 


The Gemara interjects: On the contrary, the Persian courts go after 
the guarantor directly, without even attempting to collect the debt 
from the debtor himself. Why, then, did Rav Nahman say that excusing 
the guarantor from payment is Persian law? 


The Gemara clarifies Rav Nahman’s intent: Rather, Rav Nahman meant 
to say that this kind of ruling would be appropriate for the members of 
a Persian court, who do not give a reason for their statements, but 
issue rulings by whim. Rav Nahman was saying that it is not fair or 
logical to excuse the guarantor and cause a loss to the creditor who was 
depending on him. 


Rather, Rav Nahman said: What does the mishna mean when it says 
that the creditor cannot collect the debt from the guarantor? It means 
that he cannot claim payment from the guarantor at the outset, until 
after it is established that the debtor has no means to repay the debt. 
After the borrower defaults, the creditor can collect the debt from the 
guarantor. 


This halakha is also taught in a baraita: One who lends money to 
another with the assurance of a guarantor cannot claim payment of 
the debt from the guarantor at the outset, rather, he must first attempt 
to collect the debt from the debtor. But if the creditor said to the 
debtor: I am lending the money on the condition that I will collect 
the debt from whomever I wish, he can claim payment of the debt 
from the guarantor at the outset, bypassing the debtor. 


§ Rav Huna said: From where is it derived that a guarantor becomes 
obligated to repay a loan he has guaranteed? As it is written that Judah 
reassured his father concerning the young Benjamin: “I will be his 
guarantor;" of my hand shall you request him” (Genesis 43:9). This 
teaches that it is possible for one to act as a guarantor that an item will 
be returned to the giver. 


Rav Hisda objects to this: This incident involving Benjamin is not a 
case ofa standard guarantor, but a case of an unconditional guarantee, 
as it is written, also in the context of Benjamin, that Reuben said: 
“Deliver him into my hand, and I will bring him back to you” (Gene- 
sis 42:37). One who undertakes unconditional responsibility for a 
loan has a different status than a standard guarantor, as will soon be 
elaborated. Therefore, a biblical source has yet to be adduced to teach 
that one can become a standard guarantor. 


Rather, Rabbi Yitzhak said that the source is from here: “Take his 
garment that is surety for a stranger; and hold him in pledge that 
is surety for an alien woman” (Proverbs 20:16). The verse advises 
a creditor to take the garment of the debtor’s guarantor as payment 
for the loan. 


NOTES 

And so Rabban Shimon ben Gamliel would say - 
‘waits piyraw 73177 yar: The term: And so, indicates 
that there is a connection to Rabban Shimon’s previ- 
ous statement in the mishna. The Ramah explains 
that in both halakhot, Rabban Shimon ben Gamliel 
expresses concern for the guarantor’s welfare, that 
he not be exploited. 


| will be his guarantor — nawy »Sax: Although 
there was no monetary obligation involved in this 
incident, the Gemara nevertheless derives from this 
verse that there is a concept of serving as a guaran- 
tor (Levush). 


HALAKHA 


A guarantor for a woman for her marriage con- 
tract, etc. - ^3) ADDN mend ayy: If there is a 
guarantor for a woman to pay her marriage contract, 
and her husband divorces her and has no property 
from which to pay the marriage contract, collection 
from the guarantor is permitted only after the hus- 
band takes a vow prohibiting himself from deriving 
any benefit from his divorcée. This vow is taken in 
order to eliminate the possibility that a couple would 
collude to divorce only in order to collect the money, 
planning all along to remarry thereafter (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 25:6 and Sefer 
Nashim, Hilkhot Ishut 17:9; Shulhan Arukh, Even HaEzer 
102:7). 


LANGUAGE 
Collusion [kenunya] — 3137: From the Greek 
Kotvwvia, koinonia, meaning partnership or joint 
ownership. 
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And it is stated: “My son, if you have become surety for your 
neighbor, if you have shaken your hands for a stranger, you 

have become ensnared by the words of your mouth, you have 

been caught by the words of your mouth. Do this now, my son, 
and save yourself, seeing that you have come into the hand of 
your neighbor: Go, humble yourself [hitrappes],and assemble 

your neighbors” (Proverbs 6:1-3). This last part of the passage 

means: If your neighbor's money is in your possession, as you 

owe it as a guarantor, open up [hatter] the palm [pissat] of your 

hand and repay him. And ifit is not money that you owe him, but 

rather “you have become ensnared by the words of your mouth” 
and owe him an apology for a personal slight, gather together 

many neighbors through which to seek his forgiveness. 


§ Ameimar said: The issue of whether or not a guarantor in 
fact becomes obligated to repay the loan he has guaranteed is 
a dispute" between Rabbi Yehuda and Rabbi Yosei. According 
to Rabbi Yosei, who says that a transaction with inconclusive 
consent [asmakhta] effects acquisition, a guarantor becomes 
obligated to repay the loan, whereas according to Rabbi Yehuda, 
who says that an asmakhta does not effect acquisition, a guaran- 
tor does not become obligated to repay the loan. Any obligation 
one undertakes that is dependent on the fulfillment of certain 
conditions that he does not expect will be fulfilled, in this case the 
debtor’s default on the loan, is considered an asmakhta. 


Rav Ashi said to Ameimar that he was conflating these two issues: 
But it is a daily occurrence, i.e., it is taken for granted, that an 
asmakhta does not effect acquisition, and it is also taken for 
granted that a guarantor becomes obligated to repay the loan he 
has guaranteed. 


Rather, Rav Ashi said: Through that satisfaction that the guar- 
antor feels when the creditor trusts him and loans the money 
based on his guarantee, the guarantor resolves to obligate him- 
self" to repay the loan. Guaranteeing a loan is unlike a usual case 
of an obligation undertaken that is dependent on the fulfillment 
of certain conditions that he does not expect will be fulfilled, in 
which the commitment is not considered a real one. Here, the one 
obligating himself experiences a sense of satisfaction when the 
money is loaned to the debtor, and due to that, fully commits to 
fulfill his obligation. 


NOTES 


Whether a guarantor becomes obligated is a dispute, etc. - 
3) pina Tayn IW: Undertaking the guarantee of a loan 
is considered a transaction with inconclusive consent [asmakhta] 
because the guarantor assumes that the debtor will repay the 
loan himself so that the guarantor will never be obligated to do 
so. The Ritva, in his discussion of asmakhta earlier in the chapter 
(168a), states that an agreement is considered an asmakhta only 
ifthe party undertaking the obligation makes it conditional upon 
his own actions; if the condition involves the actions of another 
party it is not considered an asmakhta. He explains that never- 
theless, in the case of a loan guarantee, although the obligation is 
dependent upon the actions of another person, i.e., the default of 


the debtor, it is still considered an asmakhta, since the guarantor 
is performing a kindness for the debtor and therefore does not 
expect him to default, thereby causing him a loss. 


Resolves to obligate himself - mwa taymwin va: In this situ- 
ation, unlike cases of asmakhta, the guarantor undertaking the 
obligation is so pleased that the loan was given on his guarantee 
that it is considered as if he himself is a beneficiary of the loan. 
The underlying principle is that an act of acquisition is a demon- 
stration of conclusive intent; in certain instances, such as here, 
the context of a given situation can demonstrate such intent 
even without an act of acquisition. 
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§ The mishna teaches: But if the creditor said to the debtor: I am 
lending the money on the condition that I will collect the debt 
from whomever I wish, he can collect the debt from the guarantor. 
Rabba bar bar Hana says that Rabbi Yohanan says: They taught 
this only when the debtor has no property of his own from which 
to repay the loan, but if the debtor has property the creditor cannot 
collect the debt from the guarantor. 


The Gemara questions this assertion: But from the fact that the 

latter clause of the mishna teaches that Rabban Shimon ben 

Gamliel says: If the debtor has property ofhis own, then whether 
in this case, where the creditor stipulated this condition, or that 

case, where he did not, he cannot collect the debt from the guaran- 
tor, by inference one can understand that the first tanna maintains 

that there is no difference if it is like this and there is no difference 

if it is like that. Whether or not the debtor has property from 

which to repay the loan, the creditor can collect the debt from the 

guarantor. 


The Gemara clarifies: The mishna is incomplete and this is what it 
is teaching: One who lends money to another with the assurance 
ofa guarantor" cannot collect the debt from the guarantor before 
first claiming the debt from the debtor. But if the creditor said to 
the debtor: I am lending the money on the condition that I will 
collect the debt from whomever I wish," he can collect the debt 
from the guarantor. In what case is this statement said? When the 
debtor has no property of his own from which to repay the debt; 
but if the debtor has property, the creditor cannot collect the 
debt from the guarantor. This is the halakha with regard to a 
standard guarantor, but in the case of an unconditional guarantor, 
even if the debtor has property of his own, the creditor can collect 
the debt from the unconditional guarantor. 


Rabban Shimon ben Gamliel says: If the debtor has property, in 
both this case and in that case, i.e., whether the guarantor is a 
standard guarantor or an unconditional guarantor, the creditor 
cannot collect the debt from either type of guarantor. 


Rabba bar Hana says that Rabbi Yohanan says: Wherever Rabban 
Shimon ben Gamliel taught a halakha in the corpus of our Mishna, 
the halakha is in accordance with his opinion, except for the fol- 
lowing three cases: The responsibility of the guarantor, and the 
incident that occurred in the city of Tzaidan (see Gittin 74a), and 
the dispute with regard to evidence in the final disagreement (see 
Sanhedrin 31). 


§ The Gemara discusses which expressions confer upon a person 
the status ofa standard guarantor, and which confer the status of an 
unconditional guarantor. Rav Huna says that if one says to a poten- 
tial creditor: Lend money to him and I am a guarantor," or: Lend 
money to him and I will repay the debt, or: Lend money to him 
and I am obligated to repay the debt, or: Lend money to him and 
I will give the money back to you, all these are expressions that 
confer the status of a standard guarantee. 


If one says: Give money to him and I am an unconditional guaran- 
tor, or: Give money to him and I will repay the debt, or: Give 

money to him and I am obligated to repay the debt, or: Give money 
to him and I will give the money back to you, all these are expres- 
sions that confer the status of an unconditional guarantee. The 

usage of the word give, as opposed to lend, confers the status of an 

unconditional guarantor. 
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HALAKHA 


One who lends money to another with a guarantor — 
ay yp by ivan ns man: If one lends money to another 
with the assurance of a guarantor, the guarantor is bound 
o honor his commitment, but the creditor cannot collec 
rom the guarantor before attempting to collect from the 
debtor. Even if the debtor's property, from which the loan 
will be collected, is of inferior quality, the creditor mus 
settle for this, rather than turn to the guarantor for collec- 
ion. Even if the debtor has no land, the creditor must firs 
attempt to collect the debt from movable property owned 
by the debtor rather than collect the debt from the guaran- 
or. The Sma, citing Rabbeinu Yeruham, rules that if a cour 
mistakenly allowed the creditor to collect the debt from 
he guarantor first, the property seized from the guarantor 
must be returned to him (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 25:3; Shulhan Arukh, Hoshen Mishpat 129:8). 


But if the creditor said: On the condition that | will collect 
the debt from whomever | wish - y1sxw naa by Wax ON} 
TYIN aN: If the creditor stipulated that he reserves the 
right to collect the debt from whomever he wishes, i.e., 
either the debtor or the guarantor, he may bypass the 
debtor and collect the debt from the guarantor, even if 
the debtor has property from which to pay (Ri Migash). 
Some authorities disagree with this (Rabbeinu Tam). All 
agree that if the wording of the creditor's stipulation was: 
I am lending on the condition that | can collect first from 
whomever | wish, he can then collect the debt from the 
guarantor directly, even if it is known that the debtor has 
property (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
25:4; Shulhan Arukh, Hoshen Mishpat 214214). 


HALAKHA 


Lend to him and | am a guarantor, etc. — "1313 KDN: 
When does one become a standard guarantor and when 
does he become an unconditional guarantor? If one says 
o the creditor: Lend money to him and | am a guarantor, 
or: Lend money to him and I will repay, or: Lend money to 
him and | am obligated to repay, or: Lend money to him 
and | will give the money back to you, or: Lend money to 
him and | am an unconditional guarantor, or: Give money 
o him and | am a guarantor, or: Give money to him and 
will repay, or: Give money to him and | am obligated to 
give it back to you, or even: Give money to him and | am 
an unconditional guarantor, these expressions all result in 
he status of a standard guarantor. Only if one said to the 
creditor: Give money to him and | will give it back to you, is 
he an unconditional guarantor. This is in accordance with 
he opinion of Rava, the latest of all the Sages involved 
in this discussion. In a case where one said to a creditor 
after a loan had already been granted: | will give back to 
you the money that you have given to that person, if the 
declaration is accompanied by an act of acquisition, he 
becomes an unconditional guarantor as well. The Rema 
writes that there are those who disagree with regard to the 
statement: Give money to him and | am an unconditional 
guarantor, and maintain that this confers the status of an 
unconditional guarantor (see Rosh; Rashba), and he adds 
that this is the opinion that should be followed (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 25:5; Shulhan Arukh, 
Hoshen Mishpat 129:17-18). 
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A dilemma was raised before the Sages: What is the halakha if 
one says: Lend money to him and I am an unconditional guaran- 
tor? On the one hand, the word lend is used, as opposed to give, 
but on the other hand, he explicitly states that he will be an uncon- 
ditional guarantor. What is the halakha if one says: Give money 
to him and I am a guarantor? On the one hand, the word give is 
used, as opposed to lend, but on the other hand, he states that he 
will be a guarantor. 


Rabbi Yitzþak says in resolving this dilemma: When one employs 
the language of a standard guarantee, it is a standard guarantee, 
even if he also used the word give. And when one employs the 
language of an unconditional guarantee, it is an unconditional 
guarantee, even if he also used the word lend. 


Rav Hisda says: All of the expressions mentioned in this discus- 
sion are expressions of an unconditional guarantee, except for: 
Lend money to him and I am a guarantor. 


Rava says: All of the expressions mentioned in this discussion are 
expressions of a standard guarantee, except for: Give money to 
him and I will give the money back to you. 


Mar bar Ameimar said to Rav Ashi: My father said the follow- 
ing: If one says: Give money to him and I will give the money 
back to you, this expression binds the guarantor to such an extent 
that the lender has no claim against the debtor at all; his only 
option is to collect the debt from the guarantor. 


The Gemara rejects this last statement: But that is not so. Rather, 
the debtor is not exempted from dealing with the creditor unless 
the guarantor takes the money from the creditor and gives it to 
the debtor with his own hand." 


§ The Gemara relates: There was once a certain judge who per- 
mitted a creditor to enter the debtor’s property and collect it for 
his debt before lodging a claim against the debtor himself. Rav 
Hanin, son of Rav Yeiva, overruled that judge and expelled the 
creditor from the seized property. 


When Rava heard about this he said: Who is wise enough to 

perform’ such a matter, i.e., to issue this ruling, if not Rav Hanin, 
son of Rav Yeiva? He holds that a person’s property is a guaran- 
tee for him, i.e., it acts as a guarantor for the loan if the debtor does 

not repay it; and we learned in the mishna: One who lends money 

to another with the assurance of a guarantor cannot collect the 

debt from the guarantor. And we established that the mishna 

means that he cannot collect the debt from the guarantor at the 

outset, before seeking payment from the debtor himself. So too, 
he cannot collect the debt by taking the debtor’s property without 
first seeking payment from the debtor himself. 


HALAKHA 


The guarantor takes the money from the creditor and gives it 
with his own hand - #3 jmn W»: If the unconditional guar- 
antor takes the money being loaned directly from the creditor 
and gives it to the debtor, the creditor has no legal recourse to 
seek payment from the debtor. His dealings are limited to the 
guarantor only, in accordance with the Gemara’s conclusion. 
Some say that the same applies when it is a standard guarantor 
who personally transfers the money to the debtor (Rosh; Tur). If 


Who is wise enough to perform, etc. - 3) saya DDN NN: 
Rav Hanin followed the procedure for what is done in the case 
of a judge who errs by overlooking an explicitly recorded rul- 
ing: The judge's decision is overturned (Ritva). Rava expressed 


NOTES 


the guarantor has no assets from which to pay, the creditor can 
then approach the debtor for collection, based on Rabbi Natan's 
principle that a creditor can collect the debt from the debtor 
of his debtor. If the guarantor forgives the debtor's debt to him, 
the creditor can no longer claim payment from the debtor, 
although the Shakh maintains that one cannot forgive a loan 
if this causes a loss to others (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 25:3; Shulhan Arukh, Hoshen Mishpat 129:19). 


his amazement because the halakha involved in this case is 
not recorded explicitly, but follows from the logically sound 
contention that liened property plays an equivalent role in a 
loan to that of a guarantor. 
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§ The Gemara relates: There was once a certain guarantor for 
orphans whose father borrowed money and died, and the orphans 
were minors, and this guarantor repaid the debt to the creditor 
before informing the orphans that he was repaying the debt for 
them. The guarantor now sought reimbursement from the orphans. 


Rav Pappa said: Repaying a creditor is a mitzva,\" and orphans 
who are minors are not obligated in performing a mitzva." They 
therefore do not have to repay any debts owed by their deceased 
father until they reach the age of majority. 


And Rav Huna, son of Rav Yehoshua, also said that the orphans 
do not have to repay the guarantor until reaching majority, but 
for a different reason: Say that perhaps the deceased gave bundles 
of money to his creditor before his death, and therefore some or all 
of the debt has been paid. As long as they are minors, the heirs 
would not be aware of this payment, but upon reaching majority 
there is a chance that they may examine their father’s papers and 
discover that their father had done this. Therefore, payment is 
deferred until they reach majority. 


HALAKHA 


post-talmudic times, the geonim instituted that debts can be 


Repaying a creditor is a mitzva — m1y1 ain bya nye: Just 
as it is a mitzva for a debtor to repay his debt, so is it a mitzva 
for his heirs to repay it, and they can be forced to do so. This 
is relevant in a case where the heirs inherited real estate from 
the debtor. If they inherited only movable property they are not 
forced to pay, although it is still a mitzva for them to do so. In 


collected from inherited movable property as well. If the heirs 
inherit no property at all from the debtor, they are not obligated 
to repay his debts out of their own property, and it is not even 
a mitzva for them to do so (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 11:8; Shulhan Arukh, Hoshen Mishpat 107:1). 
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The Gemara asks: What is the difference between the opinion of 
Rav Pappa and that of Rav Huna, son of Yehoshua, as both agree 
that the orphans are exempt from repaying the debt until they reach 
majority? 


The Gemara answers: The difference between them is in a case 
where the one who owed the money, i.e., the deceased, admits 
explicitly just before his death that he did not yet repay any of his 
loan. Alternatively, there is a difference between them in a case 
where the court excommunicated the deceased’ for not cooperat- 
ing with the court in repaying his debt, and he died while still in a 
state of excommunication, which demonstrates that the debt had 
not been repaid prior to his death. In both of these cases Rav Pappa 
would exempt the minor orphans from payment, as minors are not 
obligated to perform mitzvot, while Rav Huna, son of Yehoshua, 
would require them to repay the debt immediately, as there is no 
possibility that their father had repaid the debt. 


BACKGROUND 


Excommunicated the deceased — wmmaw: One who violates 
certain halakhot may be subjected to excommunication, either 
as a punishment or in order to compel him to alter his conduct. 
The Talmud specifies twenty-four transgressions that are pun- 
ishable by excommunication, and any Jew is authorized to 
excommunicate one guilty of these offenses. A scholar may 
also excommunicate someone who offended him and thereby 
denigrated his honor. One who has been excommunicated may 


not wear leather shoes or cut his hair, and other people must 
maintain a distance of at least four cubits from him. Neverthe- 
less, it is permitted to conduct business with him, to study with 
him, or to teach him. If one was excommunicated and did not 
mend his ways, he may be subjected to an even more severe 
ban. The duration of the excommunication and the manner of 
its dissolution vary, depending on the cause of the excommu- 
nication and the status of the one who imposed it (see Meiri). 


NOTES 

Repaying a creditor is a mitzva — m1 anwa nye: Many 
commentaries maintain that repaying a debt is a mitzva by 
Torah law (Radbaz, citing Rambam; Mabit). By contrast, Rashi 
(Ketubot 91b) writes that there is no explicit mitzva by Torah 
aw to repay a debt. Rather, the Gemara means that it is a 
mitzva by rabbinic law. Others are of the opinion that while 
repaying a debt that one has personally incurred is a mitzva 
by Torah law, repaying debts incurred by one's parents is a 
mitzva by rabbinic law. At any rate, whether it is a mitzva 
by Torah law or Rabbinic law, this requirement is subject to 
he same measures as any positive mitzva: If one refuses to 
ulfill it the court may coerce him to do so. If the person is 
not obligated to fulfill the Torah’s mitzvot, e.g., a minor or 
someone who is halakhically not competent, coercion is, 
perforce, not relevant. 


And orphans are not obligated in performing a mitzva - 
amy) myn tay a ws van: The Rashbam explains that 
his statement applies only to a loan by oral contract. If the 

oan is attested to in a promissory note, the debtor's property 

is liened to the creditor and he is entitled to seize it even if 
he debtor is a minor. In the case recounted by the Gemara, 
even if the loan was recorded in a promissory note, a debtor's 

obligation to reimburse a guarantor who has repaid his debt 
is not written in a document, and is considered an obligation 

by oral contract. Since the people who owe the money to 

the guarantor are minors, they are exempted from perform- 
ing the mitzva of paying him until they reach majority. The 

Ramban explains the Gemara differently. According to his 

understanding, since the repayment of the debt is a mitzva, 
the guarantor, by repaying the loan himself without inform- 
ing the orphans, has shown that he desires to fulfill this 

mitzva himself, and the orphans are exempt from reimburs- 
ing him even when they reach adulthood. 
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A guarantor who has the promissory note in his possession — 
it DA Kyi SiN Tw AAW IW: A guarantor who claims that 
he has paid a loan for a debtor cannot collect restitution from 
he debtor unless he produces witnesses to verify his claim that 
he has repaid the debt. Without such proof he cannot collect 
payment, even if he has the promissory note in his possession. 
evertheless, if the creditor wrote a statement to the effect that 
he had received payment from the guarantor, the guarantor 
can collect the sum he repaid to the creditor from the debtor. 
For the guarantor to collect payment from the debtor, it is also 
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HALAKHA 


The Sages of Eretz Yisrael sent a ruling from there to Babylonia: 
In a case where the court had excommunicated a debtor for not 
cooperating in repaying his debt, and the debtor died while still in 
a state of excommunication, the halakha is in accordance with 
the opinion of Rav Huna, son of Rav Yehoshua, and the orphans 
must repay the debt immediately. 


The Gemara raises an objection from a baraita (Tosefta 11:15): A 
guarantor for a debt who has the promissory note for that debt in 
his possession," indicating that he has repaid the debt, and now 
seeks reimbursement from the debtor, cannot collect if the debtor 
has died and the obligation for the debt has fallen to his minor heirs. 
But if it is written by the creditor in the promissory note: I received 
repayment from you, the guarantor, then the guarantor can collect 
the debt from the minor heirs. 


The Gemara explains the objection: Granted, according to the opin- 
ion of Rav Huna, son of Rav Yehoshua, you find a case where the 
minor heirs would be required to repay the debt, such as when the 
one who owed the money, i.e., the deceased, admits explicitly just 
before his death that he did not yet repay the loan. But according to 
the opinion of Rav Pappa, who maintains that minor heirs never 
have to repay their father’s debts, it is difficult. What is the case 
discussed in the baraita? 


The Gemara answers: It is different there, as it is for this reason 
that the creditor troubled himself and wrote for the guarantor: I 
received repayment from you. Once the creditor writes this in the 
promissory note, it attains the status of a promissory note of the 
guarantor held directly against the debtor, and even Rav Pappa agrees 
that a debt that is recorded in a promissory note can be collected 
from the deceased’s property immediately, even from the minor heirs. 


The Gemara relates: There was a certain guarantor who had guar- 
anteed a loan given by a gentile, who repaid the gentile creditor 
before the gentile creditor claimed repayment from the orphans 
who survived the debtor. The guarantor now sought reimbursement 
from the orphans. Rav Mordekhai said to Rav Ashi: This is what 
Avimi of Hagronya said in the name of Rava: Even according to 
the one who says that we are concerned for the possibility that the 
deceased may have given bundles of money to the creditor before 
his death, this statement applies only in the case of a Jewish creditor. 
But in the case of a gentile creditor, since according to gentile law 
he is entitled to go directly to a guarantor, we are not concerned 
for the possibility that the deceased may have given bundles of 
money. The debtor would not repay the gentile before the loan is due, 
as the latter has the right to collect directly from the guarantor, and 
would thereby receive double payment. 


Rav Ashi said to Rav Mordekhai: On the contrary, even according 
to the one who says that we are not concerned for the possibility 
that the deceased may have given bundles of money, this statement 
applies only in the case of a Jewish creditor. But in the case of a 
gentile creditor," since according to gentile law they are entitled to 
go directly to a guarantor, no guarantor would accept upon himself 
to guarantee such a loan if the debtor had not given bundles of 
money as collateral to the gentile creditor from the outset. 


necessary that he be identified in the document, or alternatively, 
that the debtor admit that this person is a guarantor for his loan 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 26:6; Shulhan 
Arukh, Hoshen Mishpat 130:4, and see 130:5). 


This statement applies in the case of a Jewish creditor, but 
in the case of a gentile creditor, etc. - misbar byw son Pia} 
"D1: In a case of a gentile creditor, if the debtor died and the 
guarantor repaid the debt without first informing the heirs, the 
heirs are not obligated to repay the guarantor. This is because 


here is a concern that perhaps the deceased had already paid 
he debt before his death. Since it is the custom among gentiles 
o seek payment from the guarantor before confronting the 
debtor or his heirs, this is a reasonable possibility. If the guaran- 
or did inform the heirs before repaying the debt, they must 
repay him. The Rema, citing Beit Yosef, rules that if the guarantor 
was forced to pay by the court, it is considered equivalent to 
is having informed the heirs before paying (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 26:6; Shulhan Arukh, Hoshen 
Mishpat 130:7). 
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§ The mishna teaches: And so Rabban Shimon ben Gamliel 
would say: If there is a guarantor for a woman for her mar- 
riage contract, and her husband is divorcing her, the husband 
must take a vow prohibiting himself from deriving any benefit 
from her so that he can never remarry her. The Gemara relates 
an incident pertaining to this ruling: Someone named Moshe 
bar Atzari was a guarantor for the marriage contract of his 
daughter-in-law, guaranteeing the money promised by his son 
in the event of death or divorce. His son, named Rav Huna, was 
a young Torah scholar, and was in financial straits. Abaye 
said: Is there no one who will go advise Rav Huna that he 
should divorce his wife, and she will go and collect her mar- 
riage contract from Rav Huna’s father, and then Rav Huna 
should remarry her? 


Rava said to Abaye: But didn’t we learn in the mishna that 
when a husband divorces his wife in such circumstances he 
must take a vow prohibiting himself from deriving any benefit 
from her, thereby precluding the possibility of remarriage? 
Abaye said to him: Is that to say that everyone who divorces 
his wife divorces her in a court? Rav Huna could be advised to 
divorce his wife outside the court, in which case he could do so 
without being forced to take the prescribed vow. 


Ultimately, it was revealed that this Rav Huna was a priest, 
who may not marry a divorcée, even his own ex-wife. Abaye’s 
suggestion was therefore not an option for him. Upon hearing 
this, Abaye said: This is in accordance with the adage that 
people say: Poverty follows the poor. 


The Gemara asks: But did Abaye really say this? Would he 
really encourage giving such advice? But doesn’t Abaye himself 
say: Who is a cunning, wicked person?" This is one who 
provides advice to sell property in accordance with the ruling 
of Rabban Shimon ben Gamliel. As taught elsewhere (Ketubot 
95b), if one says: My property is hereby bequeathed to you, and 
after you die it will pass to so-and-so, Rabban Shimon ben 
Gamliel rules that the first recipient can sell the property, which 
would thereby deprive the second recipient from receiving it. 
Abaye said that giving advice to someone to pursue such action, 
though it is legally sound, is considered wicked. Here as well, 
why would he give advice to Rav Huna to divorce his wife only 
in order to force his father to pay the marriage contract? 


The Gemara answers: When dealing with one’s son it is 
different." It is not considered wickedness to force a father to 
give money to his own son. Moreover, when dealing with a 
Torah scholar it is different. It is not considered wickedness 
to procure money for a Torah scholar, because the money 
enables him to pursue his studies. 


The Gemara asks another question with regard to this incident: 

But wasn’t Moshe bar Atzari a guarantor? And we maintain, 
as the Gemara will soon note, that a guarantor for a marriage 

contract does not become obligated to pay. The Gemara 

answers: He was an unconditional guarantor. 


The Gemara objects: This works out well according to the one 
who says that an unconditional guarantor for a marriage 
contract becomes obligated to pay it even if the husband 
has no property of his own at the time of the marriage. Accord- 
ing to this opinion all is well. But according to the one who 
says: If the husband has his own property the unconditional 
guarantor becomes obligated to pay, but if the husband does 
not have his own property he does not become obligated, 
what is there to say? Rav Huna obviously did not have any 
property ofhis own. Why, then, was his father held responsible 
for paying his marriage contract according to this latter 
opinion? 


NOTES 

Who is a cunning wicked person — ony pwr ip: The 
early commentaries explain that this negative description 
is directed at one who gives such advice, not at one who 
actually pursues this course of action himself. The one giving 
the advice is criticized because he is involving himself in a 
situation that does not affect him personally and promotes 
the interest of one party over another. He is referred to as 
cunning because his advised action is legally sound, and he is 
called wicked because his advice violates the spirit and intent 
of the agreement, whereby the property was supposed to 
revert to a second recipient upon the death of the first recipi- 
ent. In the case in the Gemara as well, the advice violates the 
spirit and intent of the guarantors taking of responsibility, 
which was in order to pay the marriage contract in the event 
that a divorce would become necessary, not to pay the mar- 
riage contract in the event of a staged divorce. 


One's son is different, etc. — ^38% i2: That is, in this 
case there is a combination of two factors that enables the 
guarantee to be binding; It is a case of a father guaranteeing 
the debt of his son, so it is a sound assumption that he does 
so willingly and sincerely, and moreover it is a case involving 
a poor Torah scholar, whose financial welfare should be an 
important concern. The early commentaries write that where 
only one or the other of these two factors is present, one may 
not offer such advice. 


HALAKHA 

Who is a cunning wicked person, etc. — 13) DWY PWIA: 
It is forbidden to advise a married man to divorce his wife 
only in order to collect her marriage contract from its guaran- 
tor, and then subsequently remarry. The exception to this is 
where the guarantor is the man's father and the man is a poor 
Torah scholar and is not receiving any financial assistance 
from his father. In this case, it is permitted to advise him to do 
so, as occurred in the incident with Moshe bar Atzari (Shulhan 
Arukh, Even HaEzer 102:7 and Helkat Mehokek there). 
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A person on his deathbed who consecrated all his 
property, etc. — 13) VDJ) bs wip yin aw: If a 
person on his deathbed consecrated all his property 
to the Temple treasury, and immediately thereafter 
added: | owe so-and-so one hundred dinars, he is 
deemed credible, as there is a presumption that a 
person on his deathbed would not cause a loss to 
the Temple treasury in order to benefit another party. 
Therefore, if he said: Give the money to him, the per- 
son to whom the money is owed can collect it, even 
without taking an oath that it is owed to him. But 
if the person on his deathbed did not say: Give the 
money to him, the person to whom the money is 
supposedly owed cannot collect the debt, unless he 
has a ratified promissory note, in which case he can 
collect the debt without taking an oath (Sma). If the 
person on his deathbed said: Give the money to him, 
but he said this sometime after having consecrated all 
his property, the person to whom the money is sup- 
posedly owed can collect the debt if he has a ratified 
promissory note, but only if he takes an oath. Even 
hen he can collect the debt only from one who has 
redeemed the property from the Temple treasury, but 
not if it is still in the possession of the Temple treasury 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 
7:19; Shulhan Arukh, Hoshen Mishpat 255:3). 
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The Gemara answers: If you wish, say that Rav Huna had property 
when he got married, so that his father’s guarantee took effect, but 
it became blighted, i.e., it was ruined or lost in the interim. And if 
you wish, say instead: A father, vis-à-vis his son, sincerely obli- 
gates himself to guarantee his marriage contract, even when the son 
has no property of his own. 


The Gemara elaborates on the issue under discussion. This is as it 
was stated: Everyone agrees that a standard guarantor for a mar- 
riage contract does not become obligated to pay the marriage 
contract, and everyone agrees that an unconditional guarantor 
for a creditor, i.e., for a loan, becomes obligated to repay the loan. 
With regard to an unconditional guarantor for a marriage contract 
and a standard guarantor for a creditor, the Sages disagree. One 
Sage holds that if the debtor or husband has his own property, 
these guarantors become obligated for the guarantees they have 
undertaken, but ifhe does not have his own property the guarantor 
does not become obligated. And one Sage holds that whether the 
debtor or husband has property or does not have property, the 
guarantor becomes obligated to pay it. 


And the halakha is that a guarantor becomes obligated to pay, 
whether the debtor has his own property or does not have property. 
This is to the exclusion of a guarantor for a marriage contract, in 
which case even if the husband has his own property he does not 
become obligated to pay. What is the reason for this? The intention 
of the guarantor is to perform the mitzva of facilitating a marriage 

by encouraging the woman to consent to the marriage as a result of 
his involvement, but he does not truly intend to obligate himself. 
And furthermore, in contrast to a guarantor for a loan, where the 

creditor stands to suffer a loss if he is not repaid, the woman does 

not suffer any concrete loss, as the husband does not borrow money 
from the woman. Therefore, the level of commitment of the guaran- 
tor in this case is lower. Accordingly, the Sages instituted that the 

guarantor does not become responsible for payment of the marriage 

contract from his own property. 


§ Rav Huna says that a person on his deathbed who consecrated 

all his property" to the Temple treasury, and then says: So-and-so 

has one hundred dinars in my possession, i.e., I owe one hundred 

dinars to so-and-so, is deemed credible, and the money is to be 

repaid to that person. The reason for this is that there is a presump- 
tion that a person does not collude against the Temple treasury. 
He would not lie about owing money to someone, thereby causing 
a loss to the Temple treasury. 


Rav Nahman objects to this ruling: And does a person collude 
against his children? Of course not. Yet, as Rav and Shmuel both 
say that in the case of a person on his deathbed who says: So-and- 
so has one hundred dinars in my possession," only if he says 
explicitly: Give him the money, the children give it, but if he did 
not say explicitly: Give him the money, the children do not give it. 
The person on his deathbed is not assumed to be telling the truth 
about owing the money unless he explicitly instructs that the money 
be given. Apparently, then, it is assumed that a person is prone to 
make false statements so as not to make his sons appear sated, i.e., 
wealthy. A person on his deathbed may falsely claim that he is in 
debt in order to dispel the notion that his children are wealthy heirs. 


A person on his deathbed who says, so-and-so has one hundred 
dinars in my possession, etc. - “ya 21959 mya WAXY ya VW 
"131: In the case of a person on his deathbed who said: | owe one 
hundred dinars to so-and-so, if he added: Give the money to him, 
the money is given to him, but if he did not give instructions to 
give him the money, it is not given, as it is possible that he said he 
owed this money only in order to avoid the impression that he or 
his heirs are wealthy. This is in accordance with the statements of 
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HALAKHA 


Rav and Shmuel in the Gemara here. Therefore, if it is clear from his 
words that his admission of owing money is sincere, the money 
is given even if he did not explicitly say: Give the money to him, 
in accordance with Rava's explanation given later in the Gemara. 
Similarly, if a person on his deathbed admitted in writing that all 
of his property is owed to so-and-so, it is considered a sincere 
admission (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 10:3-4; 
Shulhan Arukh, Hoshen Mishpat 255:2). 
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Here, too, with regard to the Temple treasury, apply the same prin- 
ciple and say: A person is prone to make false statements so as not 
to make himself appear sated. It is therefore possible that the 
money was not owed, and payment should not be made from 
the consecrated property. 


The Gemara answers: When does Rav Huna say that payment 
should be made there, in the case of a person on his deathbed who 
consecrated all his property? In a case where the creditor, to whom 
the deceased admitted owing money, holds a promissory note 
corroborating the deceased’s admission. 


The Gemara comments: By inference, the statement of Rav and 
Shmuel, where the money is not given to the creditor unless the 
person on his deathbed explicitly requests that it be given, is appli- 
cable in a case where the creditor does not hold a promissory note 
corroborating the admission. The Gemara asks: If so, how can it be 
that if the deceased says: Give him the money, the children give it 
to him, i.e., it is collected from the estate left to the heirs, as it is a 
loan by oral contract," and as Rav and Shmuel both say: One does 
not collect aloan by oral contract from heirs nor from purchasers 
who bought land from the debtor after the loan was granted? 


The Gemara gives a different answer to this question. Rather, Rav 
Nahman said: Both this case and that case are discussing where 
the creditor holds a promissory note corroborating the deceased’s 
admission. And yet it is not difficult. In this ruling of Rav Huna, the 
case is where the creditor’s promissory note has been ratified by 
the court, and in that ruling of Rav and Shmuel, the case is where 
the creditor’s promissory note has not been ratified by the court. 
Therefore, in the latter case, if the person on his deathbed says: Give 
him the money, he has in effect ratified the creditor’s promissory 
note, and if he did not say: Give him the money, he has not ratified 
the creditor’s promissory note. 


§ Rabba says that in the case of a person on his deathbed who 
says: So-and-so has one hundred dinars in my possession, and 
the orphans who inherited his property subsequently said:" We 
repaid the debt, they are deemed credible. But if the father said: 
Give one hundred dinars to so-and-so, as I owe it to him, and 
subsequently the orphans said: We repaid him the money, they 
are not deemed credible. 


The Gemara objects: Isn’t it the opposite [kelappei layya]?' The 
opposite is more reasonable. If the father says: Give one hundred 
dinars to so-and-so, since their father stated the matter assertively, 
as he gave an explicit directive, it could be said that the heirs 
repaid the money. But if he said: So-and-so has one hundred 
dinars in my possession, since the orphans’ father did not state 
the matter assertively, it could be said that the heirs did not repay 
the creditor. 


The Gemara reformulates Rabba’s statement: Rather, if Rabba’s 
statement was stated, it was stated as follows: In a case ofa person 
on his deathbed who says: So-and-so has one hundred dinars 
in my possession, and the orphans subsequently said: After his 
admission, Father retracted his words and said to us: I repaid the 
debt," they are deemed credible. What is the reason for this? At 
first the father had forgotten, but subsequently he remembered 
repaying the debt. But if the father says assertively: Give one hun- 
dred dinars to so-and-so, and the orphans subsequently said: 
Afterward Father retracted his words and said: I repaid the debt, 
they are not deemed credible. The reason is that if it is so that the 
father repaid the debt or was uncertain about the matter, he would 
not say with such assertiveness: Give the money to him. 


NOTES 


It is a loan by oral contract — mn 73 by mn: The 
Rashbam raises a difficulty: Although heirs need not 
repay debts incurred by the deceased through loans 
by oral contract, there is a principle that states: It is a 
mitzva to fulfill the statement of the dead (Ketubot 
70a). For this reason alone the heirs should be required 
to give the money to the party mentioned by the 
deceased. He answers that there is a mitzva to give 
the money after the death of the deceased, but not 
before that. The Ramah suggests that Rav and Shmuel, 
whose opinion the Gemara is discussing, disagree 
with the principle that it is a mitzva to fulfill the state- 
ment of the dead. There are others who say that the 
principle applies only when the money in question 
has already been transferred to a third party or to a 
court (Ra’avad; Rashba; see Ritva). 


HALAKHA 


A person on his deathbed who says, so-and-so 
has one hundred dinars in my possession, and 
the orphans said, etc. - 91995 mya wax yin DIW 
nD pain wax) Va: If a person on his deathbed 
said: | owe one hundred dinars to so-and- -so, and 
the orphans subsequently said: We repaid the debt, 
they are not deemed credible. Since the father did 
not say assertively: Give the hundred dinars to him, 
it would be expected that they would not repay the 
debt. If the father did say: Give the money to him, and 
subsequently the orphans said: We repaid the debt, 
they are deemed credible, although they would be 
subject to the requirement by rabbinic law to take 
an oath of inducement to substantiate their claim. 
There are others who maintain that in both cases the 
orphans are deemed credible to say that they have 
subsequently repaid the debt (Rema, citing Ra'avad 
and Rid), and the Shakh concurs (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 1010—11; Shulhan Arukh, 
Hoshen Mishpat 255:4). 


Father retracted and said to us, | repaid the debt, 
etc. = 131 AYIS KAN VIVI NN: If a person on his 
deathbed said that he owes another money, and after 
his death the heirs said: After his admission, Father 
retracted his words and told us that he had in fact 
repaid the debt, they are deemed credible (see Sma 
and Shakh), but they would be subject to the require- 
ment by rabbinic law to take an oath of inducement 
to substantiate their claim (see Shakh). If the father 
had said: Give the money to him, and then the heirs 
claimed that the father had subsequently retracted 
his directive, they are not deemed credible. This is all 
in accordance with the Gemara’s conclusion (Ram- 
bam Sefer Kinyan, Hilkhot Zekhiya UMattana 10:8-9; 
Shulhan Arukh, Hoshen Mishpat 255:5). 


LANGUAGE 

Isn't it the opposite [kelappei layya] - x sop: This 
exclamation is used when a statement appears to 
be the exact opposite of what logic would dictate. 
Some translate the words to mean: Toward where? or: 
Where are you going? Others explain that the words 
mean: Toward the tail. It refers to one riding on a horse 
while he is facing its tail rather than facing frontward, 
and became an expression denoting any statement 
that seems to be the opposite of what is reasonable. 


AYP AT” p: BAVA BATRA: PEREK X-175A 3 6 9 


370 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BAVA BATRA ` PEREK X ` 175A ` Appt P9 


ATA AAW yy PW KIYI 
Py pes te won” ah pw 
TAX Py WY OAK” anid 
Piny Ws PY px ix in 
PY iK AID YWA TewD DIY 

PPA NYPA TWN OTN 


DIN PN ADDS ITI KVIT INI 
220 AT AA NYPA TN 
WT PND) PIN ya 


-pa tan ny myer ANA 
yy anw Doaa TI 
PTI DDIN pais - DY 


§ Rava raises a dilemma: With regard to a person on his death- 
bed who, upon hearing someone’s monetary claim against him, 
admitted” owing the money to him, what is the halakha? Is it 
required for him to say to two people: You are my witnesses, as 
is usually necessary in order to prove that an admission is stated 
in earnest and not in jest? Or is it perhaps not required for him 
to say: You are my witnesses, since he is a person on his deathbed, 
whose instructions are generally binding? Is it required that he 
say to two people: Write my admission in a document, as is 
usually required, or is it not required for him to say: Write my 
admission in a document? ‘The issue in question here is: Does a 
person sometimes jest at the time of death, i.e., while on his 
deathbed, or can it be assumed that a person does not jest at 
the time of death? 


After Rava raised the dilemma, he then resolved it, and ruled: 
A person does not jest at the time of death, and therefore the 
statements of a person on his deathbed are considered as 
if they were written in a document and transmitted™ to the 
relevant party. 


MI SHNA One who lends money to another by 


means of a promissory note can collect 
the debt from liened property that had been sold to others 
by the debtor after the loan was granted. One who lends 
money by means of witnesses," without recording the loan 
in a promissory note, can collect the debt only from unsold 


property. 


NOTES 


A person on his deathbed who admitted — nting yr aw: 
There seems to be a contradiction between the Gemara here, 
which rules that the money must be given based on the 
deceased's admission, and the Gemara earlier on this amud, 
where the heirs need not give the money mentioned by the 
deceased to the supposed creditor, as it is possible that the 
deceased's statement was not sincere, but made only to avoid 
the impression that his heirs are wealthy. Some early com- 
mentaries answer that the situation here is one where it is clear 
from context that the deceased's admission is made in earnest 
(Rif; see also Ramban). Others explain that the case here is one 
in which the creditor himself made a claim against the person 
on his deathbed, and the latter admitted the veracity of the 
claim (Rashbam; Ra’avad). 


A person on his deathbed who admitted — 77171 yva sw: 
f a person on his deathbed, upon hearing someone's mon- 
etary claim against him, admitted owing the money to him, 
or if another person admits owing money to the person on 
his deathbed (Rema, citing Mordekhai), the one who admitted 
owing the money cannot subsequently claim that he was not 
serious, even if he did not tell two men: You are my witnesses 
o this admission, as a person does not jest at the time of 
death, as Rava concludes here. See the Shakh, who writes that 
here are those who say that while the concern of jesting is 
not raised without basis, if the person on his deathbed states 
explicitly that he was not being serious, he is deemed credible 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:4; Shulhan 
Arukh, Hoshen Mishpat 81:2, 27, and see 255:1). 


HALAKHA 


And the statements of a person on his deathbed are 
considered as if written and transmitted - yva Yaw 131) 
127 PDD) pN: This principle is mentioned many times 
in the Talmud. Usually it is employed in a different sense, 
i.e., that it is not necessary for a person on his deathbed, as 
opposed to a healthy person, to perform an act of acquisition 
to confirm the transfer of money or property to the stated 
beneficiary. Here, the intent is that an admission of debt by 
a person on his deathbed is sufficient to have the admission 
recorded in writing, even without his explicit consent (Josafot; 
see Rashba). 


And the statements of a person on his deathbed are consid- 
ered as if written and transmitted — pain33 y 12 Psy 27) 
137 PVD): A person on his deathbed, when apportioning all 

of his property (Sma), who bequeaths a gift is not obligated 

to perform any act of acquisition to finalize the transferal of 
the gift, as the statement of a person on his deathbed is con- 
sidered as if it were written in a document and transmitted 

(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 8:2; Shulhan 

Arukh, Hoshen Mishpat 250:1). 


By means of witnesses - oy») by: If one lends money 
in the presence of witnesses, or if a debtor admits to owing 
money to a creditor in the presence of witnesses, but the 
debt is not recorded in a promissory note, this is a loan by 
oral contract, and it cannot be collected from property sold 
by the debtor to others subsequent to the loan or admission 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 11:4; Shulhan 
Arukh, Hoshen Mishpat 39:1). 
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If one presents to a debtor a document in the handwriting of 
the debtor stating that he owes money to him, but without 
witnesses signed on the document, the creditor can collect only 
from unsold property. 


In the case of a guarantor whose commitment emerged after 
the signing of the promissory note," the creditor can collect 
the sum only from unsold property of the guarantor. 


The mishna relates: An incident occurred where such a case came 
before Rabbi Yishmael,’ and he said: The creditor can collect 
the sum from unsold property of the guarantor, but not from 
liened property that he has sold to others. Ben Nannas” said to 
Rabbi Yishmael: The creditor cannot collect the sum from the 
guarantor at all, not from liened property that has been sold, nor 
from unsold property. 


Rabbi Yishmael said to him: Why not? Ben Nannas said to him: 

If one was strangling someone in the marketplace," demanding 

repayment ofa loan, and another person found him doing so and 

said to the attacker: Leave him alone and I will give you the 

money he owes, the person who intervened is exempt from pay- 
ing, as the creditor did not loan the money in the first place based 

on his trust of the one who intervened. Rather, who is a guaran- 
tor who is obligated to repay the loan he has guaranteed? One 

who tells the creditor before the loan takes place: Lend money to 

him, and I will give you the repayment, as in that case the creditor 

did loan the money based on his trust of the guarantor. 


And Rabbi Yishmael thereupon said: One who wants to become 
wise should engage in the study of monetary law," as there is no 
greater discipline in the Torah, and it is like a flowing spring. 
And, he added, one who wants to engage in the study of mone- 
tary law should attend to, i.e., become a disciple of, Shimon ben 
Nannas. 


A guarantor whose commitment emerged after the signing 
of the note - niipy on and xyi IW: Ifa guarantor writes 
beneath the signatures on a promissory note: And | am the 
guarantor, and his handwriting can be verified, he is obligated 
to honor his guarantee, and the debt can be collected from his 
unsold property, in accordance with the mishna here. There 
is a dispute between halakhic authorities as to whether the 
guarantee must be accompanied by a formal act of acquisition 


HALAKHA 


If one was strangling someone in the marketplace, etc. - 
AD pPI INK Nx Pain: If a creditor was strangling a debtor in 
the marketplace, seeking to coerce him to repay his debt, and 
one who saw this assault stepped forward and said: Leave him 
alone, and | will guarantee payment for him if he does not repay 
you by a certain time (see Sma), the guarantor is not obligated 
to honor his commitment to repay the debt. If the guarantor 
said: Leave him alone and | will assume complete responsibility 


(Ramah) or not (Ra‘avad; Ramban). According to the Rambam, 
even if the guarantor writes his guarantee above the signatures 
on the promissory note, if his guarantee was not given until after 
the loan was transferred he is obligated only if his guarantee 
was accompanied by a formal act of acquisition (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 26:1; Shulhan Arukh, Hoshen 
Mishpat 129:4). 


Rabbi Yishmael — Sxyawn vat: Rabbi Yishmael ben Elisha 1! 
is the Rabbi Yishmael widely quoted in the Mishna and the 
Talmud. As related in the Gemara, he was taken into captivity, 
and was redeemed by Rabbi Yehoshua for a significant ransom. 
He then became a student of Rabbi Yehoshua and one of the 
prominent speakers in Yavne. Rabbi Yishmael was a friend of 
Rabbi Akiva, with whom he engaged in many disputes. Each 
established significant halakhic-exegetical schools of thought. 
The thirteen hermeneutic principles of the Torah, as articulated 
by Rabbi Yishmael, are the foundations of midrash and halakha. 

any statements are attributed to him in the Mishna, and a 
arge number of his opinions appear in the Gemara introduced 
with the formulation: The school of Rabbi Yishmael taught. The 


PERSONALITIES 


for the debt in his stead, he is considered like a guarantor at 
the time of the loan, and is obligated to pay (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 25:1; Shulhan Arukh, Hoshen 
Mishpat 129:1, and Sma and Shakh there). 


Sages of the following generation studied from him, and Rabbi 
Yoshiya and Rabbi Yonatan were his primary students. 

Apparently, Rabbi Yishmael died before the bar Kokheva 
revolt. His sons and daughters are mentioned in the Gemara, 
and it is possible that the tanna Rabbi Eliezer, son of Rabbi 
Yishmael, was his son. 


Ben Nannas — 03] ja: The reference is to Rabbi Shimon ben 
Nannas, a tanna of the third generation of tanna’im. He was 
one of the Sages of Yavne, and a contemporary of Rabbi Akiva 
and Rabbi Yishmael, with whom he is frequently cited as dis- 
cussing halakhic issues. Nothing is known of his life’s events 
or his family. 


LANGUAGE 


Nannas — 032: This name appears to be adopted from 
the Greek vávvaç, nannas, meaning uncle, specifically a 
mother's brother. 


NOTES 


Should engage in the study of monetary law - ta pipoy? 
nidia: Monetary law differs from other areas of Torah law in 
that it relies largely on the application of logic and deduc- 
tion, as opposed to the interpretation of biblical verses. 
Although monetary law is based on the Torah’s command: 
“In righteousness shall you judge your neighbor" (Leviticus 
19:15), there are few explicit instructions with regard to how 
this is to be implemented, and judgment is dependent 
upon deep investigation and analysis of the facts. More- 
over, in ritual matters it is always possible to lean toward 
stringency when an uncertainty arises concerning Torah 
law, whereas in cases of monetary law, which involve two 
opposing parties, any decision will perforce benefit one at 
the expense of the other. It is therefore necessary to care- 
fully deliberate the claims of the two parties and reach an 
equitable and accurate decision (Tiferet Yisrael). 
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NOTES 

Liened by Torah law — xniK't MTA: It is clear that 
a debtor is personally obligated by Torah law to repay his 
loan. The issue in this discussion is the basis for the cre- 
ation of a lien on the debtor's property, which remains in 
effect even if the property is subsequently sold or given to 
another. Ulla, who maintains here that the lien is in effect 
by Torah law, does not cite a biblical verse as a proof text. 
Some early commentaries write that it is based on the 
verse: “The man to whom you have lent shall bring forth 
the pledge to you” (Deuteronomy 24:1). The commen- 
taries maintain that it is from this verse that Ulla himself 
derives that when a creditor seizes land for his debt he 
can take only from the debtor's inferior-quality land (see 
Bava Kamma 8a), as the verse assigns to the debtor, who 
would certainly prefer to repay his debt with his inferior- 
quality land, the decision as to which property is given as 
payment. This same verse could also be seen as a proof text 
for the debtor's property, even his real estate, being subject 
to collection by, or by extension liened to, the creditor 
(Rashbam; Rabbi Avraham Av Beit Din; Ramah). Such a line 
of reasoning is found in the Jerusalem Talmud (Gittin 5:1). 


HALAKHA 


Liened by Torah law — xg™aixT snay: A debtor's prop- 
erty is liened to his debt by Torah law. Some hold that 
the lien is not by Torah law but is a rabbinic enactment 
(Tosafot). According to the Shakh, this matter is an unset- 
tled question in halakha (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 11:4, and see Sefer Korbanot, Hilkhot Mehusrei 
Kappara 113; Shulhan Arukh, Hoshen Mishpat 39:1). 


The halakha of a creditor is to collect from inferior- 
quality land - mya myI Jin bya: By Torah law, a credi- 
tor collects his debt from the inferior-quality land of the 
debtor. The Sages instituted that he can collect the debt 
from intermediate-quality land, so as not to lock the door 
in the face of potential borrowers, in accordance with the 
statement of Ulla (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 19:1). 


BACKGROUND 

Inferior-quality land - m3: When one repays a debt 
with land rather than with money, differences among gra- 
dations of land quality must be taken into consideration. 
Even though the monetary value of the land one receives 
will be the same whether the debt is repaid with a larger 
parcel of inferior-quality land or a smaller parcel of inter- 
mediate- or superior-quality land, the court assesses that 
people prefer to receive a smaller parcel of superior-quality 
land, as this requires less maintenance. Generally speaking, 
the following guidelines apply: Compensation for damage 
must be paid from the superior-quality land, debts must be 
repaid from land that is at least of intermediate quality, and 
one's obligations to one's wife resulting from her marriage 
contract can be paid from inferior-quality land. The Torah 
states explicitly that injured parties receive payment for 
damage caused to them from superior-quality land, in 
the verse: “Of the best of his own field, and of the best 
of his own vineyard, shall he pay” (Exodus 22:4). By Torah 
law, creditors receive their payment from inferior-quality 
land, but the Sages instituted that a creditor collects the 
debt from intermediate-quality land, so as to maintain the 
incentive to lend money. 
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G E M ARA Ulla says: By Torah law, a creditor, 


whether in the case of a loan with a 
promissory note or the case of a loan by oral contract, can col- 
lect the debt from liened property that has been sold by the 
debtor subsequent to his receiving the loan. What is the reason 
for this? The property of a debtor at the time of the loan, even 
an oral loan, is liened by Torah law." And what is the reason 
the Sages said that one who gives a loan by oral contract can 
collect the debt only from unsold property? Because of the 
loss that would be incurred by purchasers of land if the seller’s 
creditors could seize the land they have purchased. 


The Gemara asks: If so, a loan with a promissory note should 
also not be collected from purchasers of property, as this would 
cause them a loss. The Gemara answers: There, in the case of 
a loan recorded in a promissory note, the purchasers, who 
neglected to investigate the financial status of the seller before 
purchasing land from him, brought the loss upon themselves. 
By contrast, loans by oral contract are often impossible to 
discover, even with a thorough investigation. 


And Rabba says: By Torah law, a creditor, whether in the case 
of a loan with a promissory note or the case of a loan by oral 
contract, can collect the debt only from the debtor’s unsold 
property. What is the reason for this? The property ofa debtor 
is not liened by Torah law. And what is the reason the Sages 
said that one who gives a loan with a promissory note can col- 
lect the debt from liened property that has been sold? So as not 
to lock the door in the face of potential borrowers. If one could 
not collect a debt by taking liened property that has been sold, 
people would be hesitant to put their money at risk by lending it. 


The Gemara asks: If that is so, that there is a desire to encourage 
people to lend money by granting greater power of collection to 
creditors, a loan by oral contract should also be collectible from 
liened property that has been sold. The Gemara answers: There, 
in the case of a loan by oral contract, it has no publicity associ- 
ated with it, so that purchasers often cannot find out about it, 
even after a thorough investigation, and it would be an unfair 
burden on them to have the property purchased by them seized 
in such cases. 


The Gemara asks: And did Rabba really say this? But doesn’t 
Rabba say, in the case of a firstborn son, that if he and his 
brothers collected a debt from land, he has the right to receive 
a double portion of that payment, but if they collected a debt 
from money, he does not have the right to a double portion? A 
firstborn son is entitled to a double share of inheritance of any 
property that was owned by his father at the time of his death, 
but not to profits or income that accrue to the estate after his 
death. If a debt owed to the father is collected from land after 
his death, Rabba said that the firstborn is entitled to a double 
portion, indicating that the land was considered in the father’s 
possession even before he died, which indicates that Rabba holds 
that the property of a debtor is liened to a creditor by Torah law. 


And if you would say: The opinions as they were cited earlier are 
attributed incorrectly, and it is necessary to reverse the two opin- 
ions, and exchange the opinion of Rabba for that of Ulla, and 
that of Ulla for that of Rabba, there is a difficulty: But doesn’t 
Ulla say elsewhere: By Torah law the halakha of a creditor is to 
collect his debt only from inferior-quality land?" 


The Gemara resolves the contradiction between Rabba’s two 
statements: Rather, Rabba was stating an explanation for the 
opinion of the people of the West, Eretz Yisrael, cited earlier 
(125a), but he himself does not hold accordingly, as he holds 
that a firstborn son is not entitled to a double portion of a debt 
collected from land. 
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The Gemara continues to discuss the issue of the extent of liens on 
a debtor's property. Rav and Shmuel both say: In the case ofa loan 
by oral contract, the creditor can collect the debt only from the one 
who took the loan, but not from the heirs of the debtor after his 
death, and not from purchasers of his property. What is the reason 
for this? They maintain that the property of a debtor is not liened 
by Torah law. 


Rabbi Yohanan and Rabbi Shimon ben Lakish both say: In the 
case of a loan by oral contract, the creditor can collect the debt 
both from the heirs of the debtor after his death and from the 
purchasers" of his property. What is the reason for this? They 
maintain that the property of a debtor is liened by Torah law. 


The Gemara raises an objection to the opinion of Rav and Shmuel 
from a baraita ( Tosefta, Bava Kamma 6:2): If one was digging a pit 
in the public domain," and an ox fell on him and killed him as he 
was in the pit, the owner of the ox is exempt from paying for the 
damage caused, as it is the one who dug the pit who is at fault. 
Moreover, if it occurred that the ox died as a result of the fall, the 
heirs of the owner of the pit are liable to pay the value of the ox 
to its owner. Compensation for damages is comparable to a loan by 
oral contract, and yet the baraita states that the heirs of the culpable 
party must pay it. 


Rabbi Ela says that Rav says: The baraita is discussing a case in 
which the one who dug the pit stood trial for the damage before 
he died, and once judgment is rendered by a court, the resulting 
financial liability is comparable to a loan with a promissory note. 


The Gemara objects: But it is taught in the baraita that the oxkilled 
him by falling on him. How then can one say that he stood trial? 
Rav Adda bar Ahava says: The baraita does not mean that the ox 
killed him instantly, but that it rendered him one who has a wound 
that will cause him to die within twelve months [tereifa], and 
there was enough time before his death to try him and deem him 
liable to pay for damages. 


The Gemara objects that there is a different version of the baraita 
according to which this interpretation is not possible: But doesn’t 
Rav Nahman say that a certain tanna taught the baraita with a 
different formulation, stating that the one who dug the pit died from 
the impact of the ox and the ox in effect buried him in the ground 
at the bottom of the pit? In this scenario it would be impossible to 
take the one who dug the pit to court to stand trial. The Gemara 
answers: There, according to that second version, it is discussing a 
case where judges sat at the opening of the pit and deemed liable 
the one who dug the pit to pay for the damage before he died. 


Rav Pappa said: The halakha is that when a creditor gives a loan 
by oral contract, he can collect the debt from the heirs" of the 
debtor after his death, but he cannot collect the debt from the 
purchasers" of the debtor’s property. He can collect the debt from 
the heirs so as not to lock the door in the face of potential bor- 
rowers. But he cannot collect the debt from the purchasers, as a 
loan by oral contract has no publicity associated with it. 


But he cannot collect from the purchasers — 712 7313 i>) 
ninpa: One who loans money by oral contract can collect the 
debt only from property that is presently in the possession of 
the debtor or his heirs. He cannot seize property that the debtor 


HALAKHA 
had sold or given as a gift to others subsequent to the loan, in 
accordance with Rav Pappa’s statement here (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 11:4; Shulhan Arukh, Hoshen 
Mishpat 39:1, 111:1). 
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NOTES 


And from the purchasers - ninpa papa: Rabbi Yohanan 
and Rabbi Shimon ben Lakish mean that in the case of a 
loan by oral agreement, the creditor can collect the debt 
from purchasers by Torah law, although of course it cannot 
be collected from purchasers in practice, as the mishna 
states explicitly, due to the rabbinic enactment (Ramah). 


HALAKHA 


If one was digging a pit in the public domain, etc. - 151m 
3) DATA mwa wa: If one was digging a pit in a public 
domain and an ox fell into the pit, crushing the former to 
death, the owner of the ox is exempt from paying for the 
damage caused. If the ox died as a result of the fall, the 
ox’s owner can collect the value of his ox from the heirs 
of the one who dug the pit. This is in accordance with the 
straightforward reading of the baraita, as the limitations set 
by the Gemara for this case were necessitated only accord- 
ing to the opinion that one cannot collect a loan by oral 
contract from heirs, whereas the halakha is in accordance 
with the opposing opinion, that one can collect a loan by 
oral contract from heirs (Maggid Mishne). The Sma notes 
that the heirs are not deemed credible if they claim that 
their father had paid for the damage while he was alive, 
even if he survived after the animal fell on him (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:22; Shulhan Arukh, 
Hoshen Mishpat 410:38). 


HALAKHA 


A loan by oral contract, he can collect from the heirs - 
powania mpby mbn: Any loan, even if it is by oral con- 
tract, can be collected from heirs, in accordance with Rav 

Pappa's opinion. By talmudic law, one can collect only from 

land that the heirs inherited from the debtor. The geonim 

later instituted that one can collect even from the inherited 

movable property (Rambam Sefer Mishpatim, Hilkhot Malve 

VeLoveh 11:4; Shulhan Arukh, Hoshen Mishpat 1071). 
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HALAKHA 

Wrote in his handwriting — i? an3a ans: If the husband 
writes a bill of divorce in his own handwriting, and had one 
witness sign the document, it is not valid. Nevertheless, if 
it was used in an attempt to effect a divorce, it would be 
prohibited for the wife, as a divorcée, to marry a priest after 
the death of her husband (Rambam Sefer Nashim, Hilkhot 
Geirushin 1:14; Shulhan Arukh, Even HaEzer 130:20). 


But there is no date written in it — pat ja py: One is 
required to record the date in a bill of divorce. If a woman 
is given a bill of divorce without a date she may not remarry 
on the basis of that document. Despite this, if she did 
remarry, she need not leave her second husband, even 
if she has no children with him (Rambam Sefer Nashim, 
Hilkhot Geirushin 1:25; Shulhan Arukh, Even HaEzer 127:1). 


There are no witnesses in the document - ot voy px: 
There is a requirement that two fit witnesses see a bill of 
divorce transmitted to the wife, in accordance with the 
opinion of Rabbi Elazar. Preferably, there should be two 
witnesses signed on the document as well, but after the 
fact the divorce is valid if there are no signatory witnesses, 
as long as the document was transmitted in the presence 
of witnesses. There are those who say that if it is known for 
certain that a bill of divorce was transmitted to the wife 
without the transmission being witnessed, the divorce is 
not valid even if there are signatory witnesses. Neverthe- 
less, as long as witnesses are signed in the document it 
may be assumed that it was transmitted in the presence 
of witnesses, until proven otherwise. It is preferable that 
the witnesses who sign the bill of divorce should be the 
same people who witness its transmission (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:15; Shulhan Arukh, Even HaEzer 
133:1, and in the comment of Rema, and see Beit Shmuel 
there). 
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§ The mishna teaches: If one presents to a debtor a document in 
the handwriting of the debtor stating that he owes money to him, 
but without witnesses signed on the document, the creditor can 
collect only from unsold property. Rabba bar Natan asked Rabbi 
Yohanan: If the document in the handwriting of the debtor was 
ratified in court at a later time, what is the halakha? Would it then 
be possible to collect the debt from liened property that has been 
sold? Rabbi Yohanan said to him in reply: Even if the document 
in the handwriting of the debtor was ratified in court, the creditor 
can collect the debt only from unsold property. 


Rami bar Hama raises an objection from a mishna (Gittin 86a), 
which states: There are three types of bills of divorce that are not 
valid ab initio, but if the woman marries another man on the basis 
of one of these bills of divorce the lineage of the offspring from this 
marriage is unflawed. In other words, she is not considered to be 
a married woman who engaged in sexual intercourse with another 
man, which would impair the lineage of their child. And they are 
these: A bill of divorce that the husband wrote in his handwriting" 
but there are no signatures of witnesses in the document at all; a 
bill of divorce where there are the signatures of witnesses in the 
document but there is no date written in it; and a bill of divorce 
where there is a date written in it, but it contains only one witness. 
These are the three bills of divorce that are not valid with regard 
to which the Sages said: And if she marries, the lineage of the 
offspring is unflawed. 


Rabbi Elazar says: Even though there are no signatures of wit- 
nesses in the document," but he handed it to her in the presence 
of two witnesses," it is a valid bill of divorce. And on the basis of 
this bill of divorce the woman can collect the amount written to 
her in her marriage contract even from liened property’ that has 
been sold. This indicates that even when no witnesses signed the 
document, the debt listed therein can be collected from liened 
property that has been sold, as long as witnesses saw the document 
being transferred to the creditor. All the more so a debt listed in a 
document in the handwriting of the debtor that has been ratified 
by a court should be eligible for collection from liened property 
that has been sold. 


NOTES 


But he handed it to her in the presence of witnesses — xx 
Dw ab janaw: Rabbi Elazar maintains that witnesses who 
observe the transmission of a legal document constitute the 
main form of testimony for the transaction. Therefore, even if no 
witnesses have signed it, a bill of divorce can be used to enact 
a divorce, even ab initio, as long as its transmission is observed 
by witnesses. 


And the woman can collect it even from liened prop- 
erty — DTayiwn DD TN: There are two interpretations of 
this phrase. According to one opinion, this line in the mishna is 
still discussing bills of divorce. A divorced woman is entitled to 
collect the value of her marriage contract. If she has a marriage 


contract, she must present that document in order to collect 
payment; if she does not, she can collect payment by presenting 
her bill of divorce. Rabbi Elazar is saying that she can use this 
unsigned bill of divorce to collect payment of her marriage 
contract even from liened property that has been sold, as long as 
the bill of divorce was transmitted to the woman in the presence 
of witnesses (Rabbeinu Gershom Meor HaGola). 

According to the second interpretation, the mishna means 
to say that in the case of a promissory note that is unsigned 
but was transmitted in the presence of witnesses, the creditor 
can collect the debt even from liened property that has been 
sold (Rashbam). 
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The Gemara answers: There it is different, as the husband obligated 
himself and his property immediately from the time of the writing" 
of the document, as he knew at that time that the document would 
be transferred in the presence of witnesses. By contrast, in the case 
of the mishna here, the document in the handwriting of the debtor 
was written without the intent of ratifying it. It was only at a later 
date, as an afterthought, that it was ratified, and the terms of the 
obligation of the debt cannot be changed at that time. 


§ The mishna teaches: In the case of a guarantor whose commit- 
ment emerged, i.e., was written, after the signing of the promissory 
note," the creditor can collect the debt only from unsold property 
of the guarantor. Rav says: If the guarantor’s commitment is written 
before the signing of the document, the creditor can collect the 
debt from the guarantor from liened property that has been sold; 
if it is written after the signing of the document, the creditor can 
collect the debt only from unsold property. 


At other times, Rav said: Even if the guarantee is written before 
the signing of the document, the creditor can collect the debt 
only from unsold property. 


The Gemara asks: There is a difficulty resulting from the contradic- 
tion between one statement of Rav to the other statement of Rav, 
as they seem to contradict one another with regard to a guarantee 
that is written before the signing of the document. The Gemara 
answers: This is not difficult. This case, where Rav says the creditor 
can collect the debt only from unsold property, is where it was 
written in the document as follows: So-and-so is a guarantor, as 
this formulation is an independent statement, and the witnesses 
signing the document do not necessarily relate to that statement. 
And that case, where Rav says the creditor can collect the debt from 
liened property that has been sold, is where it was written in the 
document as follows: And so-and-so is a guarantor. The usage of 
the conjunctive: And, causes this clause to be an integral part of the 
document, so that the signatures of the witnesses relate to it as well. 


And Rabbi Yohanan says: In both this case and that case, the credi- 
tor can collect the debt only from unsold property. The Gemara 
comments: And according to the opinion of Rabbi Yohanan, this is 
the halakha even if it is written in the document: And so-and-so 
is a guarantor. 


NOTES 


As he obligated himself from the time of writing, etc. - 
D1 FWD) TAYWT MIT MIND NYWIT: The power of a document 
to enable collection from liened property that has been sold is 
effected at the time of its writing, as that is when the publicity 


A guarantor whose commitment emerged after the sign- 
ing of the note, etc. — ^9) nw DAN aNd Kyi IW: In a 
case where a loan guarantee is written before the witnesses’ 
signatures in a promissory note, if the wording is: So-and-so is 
a guarantor, without the conjunctive: And, then the debt can be 
collected from the guarantor, but only from property presently 
owned by him. There are those who say that if the guarantee 
was undertaken with an act of acquisition in the presence of 
witnesses, the debt can be collected even from liened property 


HALAKHA 


associated with that document is generated. Therefore, only 
when the debtor obligates himself at the time of the docu- 
ment's writing does it attain this power; it cannot be added 
after it is written (Rashbam). 


that has been sold (Shakh, citing Ramah); others maintain that 
even in this case collection is possible only from unsold property 
(Sma). If the wording is: And so-and-so is a guarantor, with the 
conjunctive: And, the debt can be collected even from property 
that the guarantor sold. This is in accordance with the opinion 
of Rav and, as the Gemara concludes, Rabbi Yohanan as well 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 26:1; Shulhan 
Arukh, Hoshen Mishpat 129:7). 
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HALAKHA 


Witnesses are signed ona greeting in a bill of divorce - ot 


via obw nboew 
anything in a bi 
document and 

example: Send a 
it is possible that 
greeting and no 
text stated: And 


by pan: Preferably one should not write 
| of divorce between the main text of the 
he signatures. If such text was written, for 
greeting to her, the document is not valid, as 
the witnesses’ signatures pertain only to the 
to the main text. Nevertheless, if the added 
send a greeting to her, the bill of divorce 


is valid, as the conjunction has the effect of connecting the 


greeting to the 


ext concerning the divorce. This is in accor- 


dance with the s 


atement of Rabbi Yohanan, as cited by Rabbi 


Abbahu (Rambam Sefer Nashim, Hilkhot Geirushin 4:25; Shulhan 
Arukh, Even HaEzer 130:3). 
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Rava raises an objection from a baraita (Tosefta, Gittin 9:9): In a 
case where witnesses are signed on a greeting written in a bill of 
divorce,” the bill of divorce is not valid, as we are concerned 
that perhaps the witnesses signed on the greeting alone, i.e, they 
did not intend to testify to the divorce, but only to verify that the 
greeting was written. 


And Rabbi Abbahu said concerning this baraita: It was explained 
to me personally by Rabbi Yohanan himself that it is only when 
the wording of the greeting begins: Send a greeting to so-and-so, 
that the bill of divorce is not valid, as this is an independent state- 
ment and it is possible that the signatures relate to it alone. But if 
the wording is: And send a greeting to so-and-so, the usage of 
the conjunctive: And, causes this clause to be an integral part of 
the document, and the bill of divorce is valid. This indicates that 
Rabbi Yohanan himself maintains that when the conjunction is 
used the signatures relate to the entire document. 


The Gemara answers: Here too, when did Rabbi Yohanan say that 
the creditor can collect the debt only from the guarantor’s unsold 
property? Where it was written: So-and-so is a guarantor. If the 
conjunction is used, he can collect the debt even from liened 
property that has been sold. 


The Gemara objects: But if so, this is identical to the opinion of 
Rav, whereas Rabbi Yohanan was presented as disagreeing with 
Rav. The Gemara answers: That presentation was inaccurate. Say 
instead: And so Rabbi Yohanan says as Rav did. 


§ The mishna relates: An incident occurred where such a case 
came before Rabbi Yishmael, and he said: The creditor can col- 
lect the debt from unsold property of the guarantor, but not from 
liened property that the guarantor has sold to others. Ben Nannas 
said to Rabbi Yishmael: The creditor cannot collect the debt from 
the guarantor at all, not from liened property that has been sold, 
nor from unsold property. Rabba bar bar Hana says that Rabbi 
Yohanan says: Although Rabbi Yishmael praised Ben Nannas 
after hearing his dissenting opinion (see 17sb), the halakha is 
actually in accordance with Rabbi Yishmael’s opinion as he stated 
it initially, i.e., that in the case of a guarantee that is written after 
the signatures, the creditor can collect the debt only from unsold 
property of the guarantor, but not from liened property that has 
been sold. 


A dilemma was raised before the Sages: What would Rabbi 
Yishmael say to me about the case of the debtor who was being 
strangled, as depicted by ben Nannas? Perhaps he would agree 
in that case, since the guarantee was given under duress, that it 
is not valid. The Gemara suggests: Come and hear, as Rabbi 
Yaakov says that Rabbi Yohanan says: Rabbi Yishmael disagreed 
with ben Nannas also in the case of the debtor being strangled. 


The Gemara asks: And is the halakha in accordance with Rabbi 
Yishmael’s opinion even in the case of the debtor being strangled, 
or is the halakha not in accordance with his opinion in that 
case? Come and hear, as when Ravin came he said that Rabbi 
Yohanan says: Rabbi Yishmael disagreed with ben Nannas also 
in the case of the debtor being strangled, and the halakha is in 
accordance with Rabbi Yishmael’s opinion also in the case of 
the debtor being strangled. 


Rav Yehuda says that Shmuel says: If the debtor was being 
strangled, and in addition an act of acquisition was performed 
with the guarantor, the guarantor becomes obligated to repay 
the debt. The Gemara deduces: By inference it emerges that a 
guarantor generally does not require an act of acquisition to 
become obligated to pay. And this disagrees with a statement of 
Rav Nahman, as Rav Nahman says: 
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It is only a guarantor who undertakes a loan guarantee in the pres- 
ence of a court who does not require an act of acquisition; this 
indicates that generally, a guarantor requires an act of acquisition 
in order to be obligated to pay. 


The Gemara concludes: And the halakha is that a guarantor who 
accepts responsibility for the loan at the time of the giving of the 
money does not require an act of acquisition; but if he accepts 
responsibility after the giving of the money," he requires an act 
of acquisition. Moreover, a guarantor who undertakes a loan 
guarantee in the presence of a court" does not require an act of 
acquisition, as in return for that gratification that he experiences 
in that the court trusts him, he resolves to obligate himself." 


HALAKHA 


After the giving of the money — niyn pra Inx: If one lends 
money to another, and at a later time another party volun- 
teers to guarantee the loan, or if someone tells the creditor 
when the loan becomes due: Leave the debtor alone for 
now, and if he does not pay by such and such a time | am a 
guarantor, the guarantor is not obligated to repay the debt, 
even if he made these statements in the presence of a court. 
If his guarantee was confirmed by an act of acquisition, even 
if it is not in court and even, in fact, if it is not seen by wit- 
nesses, he is obligated to honor his guarantee (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 25:1; Shulhan Arukh, Hoshen 
Mishpat 1291, and see Sma and Shakh there). 


A guarantor in court — p1 m37 3W: If a court appoints 
someone to act as a guarantor of a loan, the guarantee is 
binding even if it was undertaken after the loan was made 
(Sma), and even if there is no accompanying act of acquisi- 
ion. This situation can occur if, for instance, the court wants 
o enforce payment of a loan when it becomes due, and 
someone comes forth and tells them: Leave him for now, 
and | will act as guarantor. Because of the gratification the 
person experiences for being trusted by the court, he fully 
obligates himself even without an act of acquisition (Ram- 
bam Sefer Mishpatim, Hilkhot Malve VeLoveh 25:2; Shulhan 
Arukh, Hoshen Mishpat 129:2). 


NOTES §=—HW— 
He resolves to obligate himself - mh ‘aywini w: The basic 
principle involving all acts of acquisition instituted by the 
Sages is that the formalization of the agreement depends on 
the complete consent of the party obligating himself. If one 
commits, with full intent, to enter into an agreement, the 
act of acquisition obligates him. If sincere intent is lacking 
or incomplete the party is not obligated. This is the halakha 
even if he orally declares his obligation and according to 
some, even if he puts it in writing; if he can somehow prove 
that his commitment was not sincere he is not obligated. It 
is not a person's statement or act of acquisition per se that 
obligates him, but his wholehearted acceptance of the con- 
ditions of the obligation. When, in certain circumstances, the 
Sages determine that such sincere intent is present, they do 
not require an act of acquisition to formalize the obligation. 
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Already in mishnaic times the tied document was a rarity, so that some of the Sages 
were not familiar with it and its halakhot. The preparation of such a document was 
intentionally rendered complicated. It had to be folded and tied several times, and 
the early commentaries disagree with regard to the details of these procedures. The 
tied document differed from an ordinary document in how the witnesses signed it, 
as these signatures were affixed to the reverse side of the document. In addition to 
these differences, the signing of the document was dated as having taken place a year 
after the actual signing of the document. 


Most of the halakhot discussed in this chapter address not tied documents but ordi- 
nary ones. The Sages instituted many ordinances intended to prevent forgery and 
falsification of written documents, including the following: 


The final line of text in a document has no legal standing and should consist of a 
review of the main points of the document. Also, the witnesses should sign close 
to the final line of text, not leaving a large enough gap for words to be added at a 
later time. 


Effort should be made to ensure that the document is written in a uniform man- 
ner, with no words written outside the lines. Whenever an erasure or correction 
is required, a validation of the correction must be recorded in the body of the 
document. It is permitted to write a complete document on paper or parchment 
whose writing, including the witnesses’ signatures, had been erased. Nevertheless, 
if the text of the document is written over an erasure while the signatures are signed 
on a part of the paper whose text had not been erased, the document is not valid. 


If there is a contradiction between two statements in the text of a document, or if 
there is some ambiguity, the meaning of the document is derived from the sum- 
mation at the end of the document, unless there is a disparity in the recording of 
the sum of the transaction in the different parts of the document, in which case 
the lowest sum mentioned is adopted. 


A document that has become accidentally erased or smudged may have its con- 
tents reprised in a replacement document and verified by the court, based on the 
testimony of the original witnesses. 


Ifa debt recorded in a promissory note is repaid in part, the creditor may keep the 
original promissory note and give the debtor a receipt for the amount paid. If the 
debt is paid in full, the creditor must return the promissory note to the debtor. If 
this is impossible, for example, in a case where the creditor claims that the promis- 
sory note has been lost or destroyed, a receipt is written for the debtor to prevent 
the creditor from demanding a repeat collection in the event the document is 
later found. 


Summary of 
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The party who undertakes an obligation in a legal transaction, e.g., the debtor or 
seller in a loan or sale, may have a document written testifying to his obligation 
even without consulting the other party involved in the transaction. By contrast, 
a creditor or a purchaser of property may not write a document without the other 
party’s consent, as it is that other party who is undertaking the obligation. In 
documents concerning mutual obligations, both parties must give their consent. 


The beneficiary of the transaction recorded in a document is the one who must pay 
the cost of writing the document, e.g., the borrower, or the purchaser or renter of 
property. For documents in which both sides are beneficiaries, the cost is shared. 


A creditor cannot collect a debt from a guarantor without first attempting to col- 
lect the amount owed from the debtor, unless he has undertaken to become an 
unconditional guarantor, or unless the creditor stipulated from the outset that he 
maintains the right to collect from either party, according to his choice. Ifa guar- 
antor takes a loan from a creditor and gives it to a debtor, the guarantor becomes 
solely responsible for repaying the debt to the creditor. 


A guarantor is obligated to repay a debt only if the guarantee was undertaken at 
the time of the loan. Nevertheless, if the guarantee was accompanied by an act of 
acquisition, or if it was accepted in the presence of the court, it is binding even if 
it was undertaken at a later time. 


When a creditor collects a debt from a guarantor, he can collect it only from 
property presently owned by him, as opposed to property sold to others after the 
time of the guarantee. If the guarantee was added as part and parcel of the text 
of the promissory note, he can collect the debt even from the guarantor’s liened 


property that has been sold. 


One who undertakes a guarantee to pay a marriage contract is not bound to honor 
his pledge, unless he is the father of the groom, or unless he accepted to act as an 
unconditional guarantor. 


Several other halakhot were discussed in this chapter as well. A promissory note or 
deed of sale is automatically considered to include the right of collection from liened 
property that has been sold, unless it explicitly states otherwise. According to most 
authorities, the right to collect a debt from property owned by the debtor at the time 
of the loan, even if such property was subsequently sold, is by Torah law. 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 


Derashot Mahari Mintz Homilies of Rabbi Yehuda Mintz 


Rabbi Eliyahu of Vilna, the Vilna Gaon 
= - 


Poeem Comments of Rabbi ‘Rabbi Eliyahu of Vilna of Vilna on the Talmud 

Hassagot HaRa‘avad Comments of Rabbi Avraham ben David on the Rambam's Mishne Torah 
Hiddushei Aggadot LaMaharal poer Aggadot by Rabbi Yehuda Loew of Prague 

Hiddushei HaGeranat Hiddushei Rabbi Naftali Trop 


Hiddushei HaRim Hiddushei Rabbi Yitzhak Meir of Gur 


Mak ~ Rabbi Moshe be sef di Trani 
Rabbi Yehuda Loew of Prague 
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aharam Alashkar 
aharam Brisk 

aharam Halawa 
aharam Lublin 
aharam Mintz 

aharam of Rothenburg 
aharam Padua 

aharam Schick 
aharam Schiff 


aharatz Hayyut 


ahari Abuhav 


Rabbi Moshe Alashkar 
Rabbi Mordekhai Brisk 
Rabbi Moshe Halawa 
Rabbi Meir of Lublin 
Rabbi Moshe Mintz 

Rabbi Meir of Rothenburg 


Rabbi Meir of Padua 


Rabbi Moshe Schick 


Rabbi Meir Schiff 


Rabbi Tzvi Hirsch Chajes 


Rabbi Yitzhak Abuhav 
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Ritva Rabbi Yom Tov ben Avraham Asevilli (of Seville) 


| 
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Rabbeinu Asher ben Rabbi Yehiel 

Shakh Siftei Kohen by Rabbi Shabtai Cohen Rappaport 


The Six Orders of the Mishna 
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Talmid HaRa‘ah A student of Rabbi Aharon HaLevi 
Responsa of Rabbi Shimon ben Tzemah Duran 


Tosefot HaRosh Tosefot of Rabbeinu Asher ben Rabbi Yehiel 
Tosefot Rid Rey of Rabbi re di Trani the Elder 
[20 LeNefesh Hayya by Rabbi Yehezkel Landau 
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178... The vineyard in Yavne — 7233 DID 
242...Marriage contract — 73nd 


Marriage contract — p13" pa nan 
176...concerning male children 


5 


55...People do not plant vines — wars YY) xb 
228...Lizard [leta‘a] — mead 
262...Can write a prosbol for it -biarin opw sind 


n 


The first time — WX ATT KI XTT. JON IT NAP NNT 
Rav Ashi taught this...the last time Rav Ashi 
295...taught this 


11...Forewarned — 34a 
Erased the — py ta "37 axa apna 
333...roof and the foot of the beit 
287...Refusal — pa 
349...Against mice — Daw p 
112...An act of the Sadducees — ppity mwya 
231... The bitter part of the cucumber — mwpa Wa 
281... The Mishna of bar Kappara — x 19P Ta mw 


a 


29...Imparts flavor — oyy mid 

323...Naziriteship — m 

213...Usufruct property — aba DD) 

167, 332. .. Unsold property — prin 23 DD) 

Property that is — MAY pR¥Pm porn DDJ) 
296...brought into and taken out with her 


D 
14, 137...Sea —7KD 
116, 267... Mnemonic — wo 
38, 247. . Book of ben Sira - XY {a 99 


y 


The fetus disqualifies its — bois aay 
225...father’s slaves from teruma 


70...Intercalation of the year — mwa naw 

139...City of refuge — vopa vy 

237...A pot [atzitza] of small fried fish — Mab IIT KWY 
290...Arabia - wa 

233...Tenths of an ephah — wy 


5) 
262.. .Pe'a - n% 


y 
158.. .A basket of peppers — 12397 Ky 


P 
14, 63. ..Kav - ap 
48...Catacomb - 337 
147...Offerings of lesser sanctity — ap DT 
250. ..Collar — bip 
290. .. Thorns. . .for their camels — whow..oxip 
42... Shadoof — ip 
330...Nests — D»? 
331...Kefel.. .sefel —bop..bep 
120... This poses a difficulty [kashya] — Kwp 


X 


260...By means of acquisition of land — ypp 23% 
42...Banks -PN 
75, 137...Urim Velummim — DNM DNN 
335... Betrothal and marriage — pwn powy 
If he was appointed — prs nama ox 
238...0n account of the brothers 


3n...Mere support — xgwa KIDDY 
179. . Betrothed — mony 


32...Borek wine - pya 

61...Beit kor — 3 ma 

262. . First fruits - O32 

A twenty-year-old man - niwe nw wan Nhw Dwy ya 
284. ..who did not develop two pubic hairs 

A boy nine years — NW IM Din DW ywn ya 
287...and one day old who engaged in intercourse 


a 
238... Tax collector — xa 


Sheared wool one hundred dinars — D151 71319 Tara Nitria 
263...and half of one hundred dinars 


11...A camel that is rampaging — mixy bps 


4 
30...Doubtfully tithed produce [demai] — »x137 


gi 
191... Since -byin 
61...One who consecrates his field - Iw wapa 
135... The slain of Beitar — y2 97 
Stipulated counter to - mina sinew ma by maT 
158.. .that which is written in the Torah 


1 


36...Vol Shefat - vow bn 


t 


372...Inferior-quality land - m3 


n 


198...Performs halitza — nybin 

262...Taking possession — npin 

260...Symbolic exchange — pron 

The mishna is incomplete — an? 371 XPM PN 
173...and this is what it is teaching 

81...Larger ditch and smaller ditch — yon ja yon 


v 
244...Drum — sbav 
222...A tumtum or a hermaphrodite — DIVÄ IN) Draw 
A tumtum whose skin — yypaw owaw 
160. ..became perforated 


$ 


90, 191...Levirate marriage — D32! 
32...Black wine — 133 
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284... Thinness, corpulence — Kpa „wna 
17. . Diverse kinds — oxda 

232...Basket — 7222 

82... Dates — K793 
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188...Shinnana — KIYÈ 

234...Silk— xh 

149...Silt — popy 

365...Excommunicated the deceased — mmnw 

That one of them — magne) yaa tm bow 
238...was summoned to public service 


n 


249...One whose sense of smell was impaired — ma1nin 
167...Conclusive refutation [teyuvta] - aga 
64... These dilemmas shall stand unresolved -pn 
206... /eruma — mA 
The force of — man by AnD von 

135. ..the sun would weaken 


t 


5 


"Reuven, son of” — YYY Y pyr NTT 1212 DANY 
314...0n one line and “Ya'akov, witness" above it 

356...Exilarch — xmba wy 

One poured three jugs of water — xon xa 


27.. .over grape pomace 


w 


113.. .King Shapur — xan iaw 

232...Sabbatical Year — naw 

237. ..Dovecote — 27 KDI 

239...Gifts of groomsmen [shushevinut] — myaww 
354...Shili, Hini — 997 yw 


x 


70...Gold dinars [zehuvim] — wam 
266...Money [zuzei] — 
333...Water skin [zarnuka] — KPN 


ini 


149...Fodder [hafura] - nyan 


v 
46...Load [tuna] — KIW 
230. .. Young man [talya] — xy 
37...Banquet hall [teraklin] — Pw 


>) 


271...Brooch [keveina] - 733 

48...Burial niche [kukh] - 13 

69, 369. ..Isn't it the opposite [kelappei layya] — x sop 
231...Nodded [karkeish] — w372 
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10...Bandit [listim] — ped 


318...Ink in [metayyet] — per 
248...Fine wool [milat] — non 
314. ..Mast [makhota] — xian 
269...Bundle [meloga] — xan 
14. ..Cloth [mappa] - 751 
333. .. Narrow footbridge [mitzra] - «11 


145... Pearl [margalit] — whan 


àl 


371... Nannas — 033 
61...Crevice [neka] -ym 


D 


247...Presents [sivlonot] — nian 
270... Thorn [sileva] — xp 


237...Pot [atzitza] — KWY 


5 
238...Military commander [polmustos] — pivpindis 
245...Public [pumbei] — Yama 
43...Stick [pazra] - ale) 
94. . .Battled [pitpet] - pave 


233...City councilmen [abule/] — bax 
236...Mortar [udaini] — WTN 

108...Was placed [urea] — TYIN 

112...Has no [ein lo] -b Px 

246...One who is delicate [istenis] — DYD% 
233...Prominent citizens [/sterugei] — BWN 
72.. .lstera — NTADIN 

237...Portico [akhsadra] — nT% 
40...Diagonal [alakhsona] — Kioa 

161, 222...Hermaphrodite [androginos] — DIYÄIN 
194... The north [istan] — poy 

179...Steward [apotropos] — Diaw 

99.. .Nil [afes] - Dax 

128...Palanquin [appiryon] -18% 
323...Archon [Arkhan] -13% 

237...Jug [ashisha] — Ký% 


al 


270...Pitchers [bukei] - p13 

227...Plundered [bizbezu] - "ata 

115...House of mourning [bei tamya] — xy +2 
187...Fish [binita] — xy» 


a 


190...Numerical value [gimatriyya] — 118 
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208...Cistern [dut] — mvt 
323...Digon — ti} 
255...Story [deyota] — Kyi’ 
274...Will [dayetikei] — sort 


Will written by a person on — 99594 
196...his deathbed [dayetikei] 


230...Youngsters [dardekei] — #1711 


gi 


32... Sweet wine [heiliston] — jopa 
323...Heina — KI 
9.. Veil [Hinnuma] - KI 


247...Regimen [veset] — nD) 
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138...Wages [rongar] — W 


w 


46...Vine branch [shevishta] - xnwraw 


14... .Inferior-quality jugs [pitasot] - niows 
135...Guards [pardesaot] — MiXxDT19 
139...{ts outskirts [parvaraha] — KIMA 
262...Prosbol -biarin 


342...Remain quiet [shof] — jiw 

138. ..Fools [shufetanei] — nuaw 

281...Document of appeasement [shtar passim] - DBs Www 
159...Shikhhat — nnaw 

149...Date flowers [shelofafei] — aby 


P 
10...Gambler [kuvyustus] — DWDD 
42...Shadoof [kilon] - op 
75..-Receptacle [kalpi] — sop 
361...Collusion [kenunya] — «131379 


164...Rav Yosef bar Hama — san 72 990 37 
259...Rav Mari - 31 

184...Rav Nahman — jana 27 

335...Rav Safra - X90 17 

269...Rav Amram the Pious - xon DAY 17 


155...Rav Pappa -x331 
157...Rav Pappi — 55 39 
248...Rabbi Aha Sar HaBira — nyan W xox 937 


K 
335...Abaye - "OX 
219...Admon — fits 
136...Elijah -by 
152...Ameimar — Va% 

al 
371. ..Ben Nannas — 52)3 

5 


298...Rabbi Zeira — x V1D1 
98...Rabbi Zekharya ben HaKatzav — 2%p7 ya 7131931 


46...Judges of the exile — aoa mT 
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181...Rabbi Yehuda the baker — Dinnaa 7 a) 
3n...Rabbi Yehuda HaNasi — swat nm 937 
100...Rabbi Yehuda Nesia — Anta T7127 
70...Rabbi Yosei — 1 #37 


189. ..Hillel the Elder — atc 


i 
323... Zunin — pat 


$ 


323. ..Rabbi Yirmeya — mmay 27 

371...Rabbi Yishmael -byny 27 

113...Rabban Yohanan ben Zakkai — *3t 72 ppi an 
70...Rabban Shimon ben Gamliel — bys ayawan 
116, 268. ..Rami bar Hama — xan 52 %27) 
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356. ..King Shapur — sayn wav 


188...Shammai— *xaw 
125...Shimon HaShikmoni — s1apws yipnw 
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